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[No.  1517.    pedded  November  6, 1894.I 

Henry  Howard,  Appellant,  v.  Mrs.  M.  Gemming  et  ai,, 
Defendants,  F.  K.  Pugh,  Respondent, 

SHBRIFFS—RIGHT  TO  FILE  COST  BII^L^MORTGAGES— IMPAIRMENT 
BY  SUBSEQUENT  MORTGAGEE. 

A  shei^ffis  not  authorized  to  file  cost  bills  in  any  case;  but  where 
he  has  performed  services  and  incurred  expenditures  at  the  instance 
of  a  litigant,  he  must  look  to  such  party  for  a  recovery. 

A  subsequent  mortgagee  cannot  impair  the  security  of  a  prior  mort- 
gagee by  creating  liens  upon  the  mortgaged  property,  and  where  costs 
are  incurred  in  the  foreclosure  of  the  subsequent  mortgage,  their  pay- 
ment out  of  the  property  is  subject  to  the  complete  satisfaction  of  the 
prior  mortgage. 

Appeal  from  Superior  Court,  Spokane  County. 

Richardson  &  Gallagher  and  Herman  D,  Crow,  for  appel- 
lant. 
fones,  Voofhees  &  Stephens  for  respondent: 

The  opinion  of  the  court  was  deliver^  by 

Dunbar,  C.  J. — ^The  controversy  between  the  plaintiff 
and  defendant,  Pugh,  who  is  the  sheriff  of  Spokane  county, 
arose  out  of  the  foUowing  state  of  facts  :  Plaintiff  was  the 
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owner  and  holder  of  a  chattel  mortgage  on  a  stock  of  goods 
which  was  then  owned  by  defendants  Chas.  P.  Helme  and 
Libbie  I.  Everhart,  partners  as  the  Everhart  Drug  Com- 
pany. Plaintiff's  mortgage  was  duly  recorded,  and  was 
past  due.  Defendants  Charles  P.  Helme,  Libbie  I.  Ever- 
hart and  J.  E.  Everhart,  subsequently  borrowed  money  of 
the  defendants  William  Helme  and  Mrs.  M.  Gemming,  and 
gave  their  notes  therefor.  After  said  notes  became  due,  the 
Everhart  Drug  Company,  by  Chas.  P.  Helme,  Libbie  I. 
Everhart  and  J.  E.  Everhart,  joined  in  a  mortgage  to  Mrs. 
M.  Gemming  and  William  Hdme  on  the  same  property  cov- 
ered by  plaintiff's  mortgage,  to  secure  the  notes  previously 
given  by  them  mentioned  above.  On  the  23d  day  of  No- 
vember, 1893,  the  defendants,  the  mortgagees  in  the  second 
mortgage,  caused  the  defendant  F.  K.  Pugh,  as  sheriff  of 
Spokane  county,  to  take  possession  of  the  entire  stock  of 
goods  under  their  said  mortgage,  for  the  purpose  of  fore- 
closing said  mortgage,  and  defendant  Pugh  did  take  such 
possession  and  proceeded  to  foreclose  said  mortgage  thereon. 
Plaintiff  Howard  then  demanded  of  defendant  Pugh  that  he 
turn  the  goods  over  to  him  that  he  might  foreclose  his  mort- 
gage thereon,  which  defendant  Pugh  refused  to  do.  There- 
upon plaintiff  brought  this  action,  had  defendant  Pugh 
enjoined  from  foreclosing  under  the  second  mortgage  in 
favor  of  Helme  and  Gemming,  and  had  the  proceedings  all 
transferred  to  the  superior  court.  Pugh  appeared  in  said 
action,  but  put  in  no  answer  or  pleadings,  and  such  proceed- 
ings were  had  that  on  the  30th  day  of  December,  1893,  ^^ 
court  entered  the  decree  herein.  Thereafter  plaintiff  caused 
execution  to  be  regularly  issued  on  said  decree,  and  all  of 
said  property  was  sold  to  plaintiff  thereunder  for  the  amount 
due  plaintiff  under  his  mortgage,  and  costs  of  execution. 
While  the  defendant,  as  sheriff,  was  in  possession  of  said 
property  under  and  by  virtue  of  the  chattel  mortgage  in 
favor  of  Helme  and  Gemming,  he  incurred  the  expenses 
which  are  the  matters  in  dispute  on  this  appeal.  After  the 
sale  of  this  property  under  Howard's  execution,  the  defend- 
ant Pugh  made  application  to  the  superior  court  to  have  the 
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original  decree  modified  so  that  it  should  direct  that  the  ex- 
penses incurred  by  the  sheriff  while  in  possession  of  the 
property  under  the  mortgage  in  favor  of  Helme  and  Gem- 
ming be  paid  out  of  the  proceeds  of  said  sale.  This  appli- 
cation the  court  granted,  and  made  an  order  to  that  effect, 
and  thereupon  the  defendant  Pugh  filed  his  cost  bill  in  said 
cause  containing  the  items  as  they  appear  of  record  herein. 
Thereupon  the  plaintiff  moved  the  court  to  retax  said 
costs,  which  motion  was  sustained  by  the  court,  and  plaint- 
iff now  prosecutes  this  appeal  from  the  order  modifying  said 
decree  and  from  the  oider  retaxing  the  costs  incurred  by 
defendant  Pugh  under  the  Helme  and  Gemming  mortgage 
in  favor  of  ddfendant  Pugh.  An  itemized  statement  of  de- 
fendant Pugh's  cost  bill  shows  the  amount  to  be  $568.61. 

Many  questions  are  discussed  by  appellant  in  this  case, 
notably  the  constitutionality  of  §§  2973  and  3027  of  the 
General  Statutes.  With  the  view  we  take  of  the  law  on 
other  points  raised  by  respondent  it  will  not  be  necessary  to 
discuss  the  constitutional  question. 

There  is  no  provision  in  the  law  that  we  are  aware  of 
which  authorizes  a  sheriff  to  file  a  cost  bill  in  any  case,  but 
the  law  provides  for  the  collection  of  the  costs  by  the  pre- 
vailing party.  If  the  sheriff  performed  the  services  and  in- 
curred the  expenditures  mentioned  in  the  cost  bill,  and  if 
these  were  proper  services  and  expenditures  which  under 
the  law  he  was  entitled  to  recover,  he  was  entitled  to  recover 
them  from  the  party  who  employed  him  to  do  the  services, 
and  authorized  him  to  incur  the  expenditures.  The  law 
authorized  the  sheriff  to  collect  all  his  fees  in  advance,  and 
if  he  did  not  do  so  in  this  cslse  Helme  and  Gemming  simply 
owe  him  for  such  services  and  expenditures,  the  relation  of 
debtor  and  creditor  existing  between  them. 

Again,  it  is  a  plain  and  undisputed  proposition  of  law 
that  a  subsequent  mortgagee  cannot  impair  the  security  of  the 
first  mortgagee  by  creating  liens  upon  the  mortgaged  property. 
See  Jones,  Chat.  Mort.,  §§  472  and  478 ;  i  Cobbey,  Chat. 
Mort.,  §  464.  It  was  held  in  McGhee  v.  Edwards,  87  Tenn. 
506  (11  S.  W.  316),  that  a  recorded  chattel  mortgage  on  a 
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horse  is  superior  to  a  subsequent  lien  of  a  livery  stable 
keeper  where  the  horse  is  placed  in  the  stable  after  the  mak- 
ing of  the  mortgage,  without  the  knowledge  of  the  mort- 
gagee, though  the  stable  keeper  had  no  notice  in  fact  of  the 
mortgage. 

There  would  be  very  little  value  or  benefit  to  be  obtained 
from  a  mortgage  if  a  subsequent  mortgagee  were  allowed  to 
exhaust  the  property  mortgaged  in  costs  growing  out  of  the 
sale  of  the  property  under  the  subsequent  mortgage.  If  the 
second  mortgage  is  taken  subject  to  the  first  (which,  of 
course,  it  must  be),  it  must  be  held  subject  to  it  through- 
out, and  can  only  get  the  benefit  of  the  surplus  arising  from 
the  sale  of  the  property  under  the  first  mortgage ;  or,  in 
other  words,  the  first  mortgage  must  be  completely  satisfied 
before  any  of  the  proceeds  of  the  sale  of  the  property  can 
be  applied  on  the  subsequent  mortgage. 

The  judgment  will,  therefore,  be  reversed,  and  the  cause 
remanded  with  instructions  to  the  court  to  reverse  the 
order  modifying  the  decree  in  the  sheriff's  favor,  and  to 
direct  the  sheriff's  cost  bill  be  stricken  from  the  files. 

Sticks,  Scott,  Anders  and  Hoyt,  JJ.,  concur. 


[No.  1366.  Decided    November  7, 1894.J 

The  State  of  Washington  on  the  relation  of  Thomas 
WiNSOR,  Appellant,  v.  The  Mayor  and  Common 
CouNCii*  OP  THE  City  of  Ballard,  Respondents, 

MUNICIPAL  CORPORATIONS — POWBR  OP  COUNCIL  TO  RBMOVB  MBM- 
BERS— CONTRACTS  OF  OFFICER  WITH  CITY— SUFFICIENCY  OF 
CHARGE  OF  VIOLATION  OF  STATUTE. 

The  common  council  of  a  municipal  corporation  is  restricted  in 
the  right  of  expelling  members  to  the  express  power  given  by  statute. 

Under  §  659,  Gen.  Stat,  authorizing  the  removal  of  any  city  officer 
who  wilfully  violates  the  restrictions  thereof  against  such  officers' 
being  interested  in  any  contract  for  furnishing  supplies  to  the  city,  a 
charge  against  a  councilman  is  too  indefinite  as  ground  for  removal, 
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when  it  alleges  that  he  has  violated  (  659  of  the  code,  '4n  having 
furnished  lumber  to  the  city  of  Ballard  and  in  having  presented  a 
bill  to  the  city  for  payment  of  same." 

Appeal  from  Superior  Court,  King  County. 

IVinsor^  Bush  &  Morris,  for  appellant. 

/.  A.  Murchison,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J. — ^This  is  an  application  for  a  writ  of  man^ 
damns.  The  petition  alleged  that  the  relator  was  a  member 
of  the  common  cotmcil  of  the  city  of  Ballard,  on  December 
5,  1893,  ^^y  elected  and  in  possession  of  such  office  and 
enjoyment  of  the  rights  of  a  councilman,  etc.,  and  was  such 
qualified  member  on  the  20th  day  of  February,  1894;  that 
on  said  day  a  communication  was  filed  with  said  city  of 
Ballard,  charging  the  relator  with  having  violated  §  659, 
Gen.  Stat,  by  having  furnished  lumber  to  the  city  of  Bal- 
lard and  having  presented  a  bill  to  the  city  for  the  payment 
of  same.  Thereupon  a  resolution  was  passed  by  the  coun- 
cil declaring  relator* s  oflBce  vacant. 

Petitioner  alleges  that  no  copy  of  said  charges  was  ever 
served  upon  him ;  that  no  witnesses  were  sworn  or  testified 
in  support  of  said  charges,  and  no  evidence  was  taken  to 
substantiate  the  truth  of  said  charges,  nor  any  opportunity 
given  him  to  be  heard  upon  the  same,  and  that  said  resolution 
declaring  said  ofl&ce  vacant  was  passed  without  any  investi- 
gation into  the  truth  or  falsity  of  the  matters  therein  charged, 
and  without  any  hearing  upon  the  same  whatever,  under  his 
protest  and  objection.  The  petition  alleges  that  afterwards 
he  attempted,  at  a  regular  meeting  of  the  said  common  coun- 
cil to  take  his  seat  as  such  member  of  said  common  council, 
and  to  take  part  in  its  proceedings,  and  that  the  mayor  and 
common  council  of  said  city  refused  to  recognize  him  as  a 
member  of  said  common  council  and  refused  to  allow  him  to 
take  his  seat  in  said  council  as  such  member  ;  that  he  de- 
manded an  opportunity  to  be  heard  upon  such  charges  afore- 
said, which  demand  was  refused  by  said  mayor  and  common 
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council;  that  he  demanded  to  be  recognized  as  a  member  of 
the  council,  etc.  The  petition  alleges  that  the  action  of  the 
common  council  aforesaid  was  without  any  warrant  or 
authority  of  law,  but  that  petitioner  has  no  plain,  adequate 
or  speedy  remedy  at  law,  and  prays  that  an  alternative  writ 
of  mandamus  issue,  addressed  to  the  mayor  and  common 
council  of  said  city  of  Ballard,  directing  them  to  show  cause, 
etc. 

The  alternative  writ  prayed  for  was  issued  by  the  court 
and  the  council  answered,  admitting  the  election  of  the  rela- 
tor as  set  forth  in  his  petition;  alleging  that : 

**A  charge  was  preferred  on  the  20th  day  of  February, 
1894,  by  one  John  Keane,  a  member  of  said  council,  in  which 
it  was  charge!  that  said  Thomas  Winsor  had  violated  the 
statutes  of  the  State  of  Washington  in  contracting  and  sell- 
ing lumber  to  the  said  city  while  a  member  of  said  council, 
and  in  presenting  his  bill  to  said  city  for  payment ;  that  said 
charge  was  presented  to  said  council  in  the  presence  and 
hearing  of  said  Thomas  Winsor,  and  said  Winsor  then  and 
there  waived  the  issuing  of  notice  and  waived  copy  of 
charges  and  then  and  there  asked  said  council  to  have  said 
charges  set  for  hearing  before  said  coimcil  on  the  27th  day 
of  February,  1894,  which  was  accordingly  done  by  said  coun- 
cil; that  in  pursuance  of  said  request  of  said  Winsor  said 
council  set  said  charge  for  hearing  on  said  27th  day  of  Feb- 
ruary, 1894,  ^^  ^^^  o^  which  said  Thomas  Winsor  had  due 
notice  an^  which  was  done  at  the  request  of  said  Thomas 
Winsor;  that  on  said  27th  day  of  February,  1894,  at  the 
time  fixed  for  hearing  said  charges  said  Thomas  Winsor  ap- 
peared in  said  council  and  then  and  there  refused  to  answer 
said  charges  and  refused  to  take  part  in  the  trial,  and  said 
charges  were  tried,  and  in  default  of  answer  said  Winsor  was 
found  guilty  as  charged  and  said  council  then  and  there  duly 
passed  a  resolution  by  a  majority  vote  of  council,  removing 
said  Winsor  as  a  member  of  said  council  and  declaring  the 
office  of  said  Winsor  vacant;  all  of  which  was  duly  entered 
of  record,"  etc. 

To  this  answer  the  petitioner  demurred  on  the  ground  that 
the  answer  did  not  contain  facts  sufficient  to  constitute  a  de- 
fense to  the  writ.  The  demurrer  was  overruled  by  the 
court,  with  the  further  order  that  **  the  petition  of  the  relator 
be  and  the  same  is  hereby  dismissed,  and  the  alternative  writ 
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heretofore  issued  in  the  case  be  and  the  same  is  hereby 
qnashed.  "  To  the  making  and  entry  of  such  order  relator 
by  his  counsel  excepted,  and  for  the  correction  of  the  errors 
allied  this  appeal  is  taken. 

It  will  be  seen  by  the  answer  that  the  objection  urged  in 
appellant's  brief,  that  relator  was  tried  without  any  notice,  . 
is  not  well  taken ;  according  to  the  answer  the  trial  was  had 
both  as  to  time  and  place  by  the  special  consent  of  the  relator. 

It  is  further  contended  by  the  appellant  that  the  common 
council  had  no  authority  tmder  the  law  to  remove  an  alder- 
man, even  if  there  had  been  a  specific  charge  and  investi- 
gation, but  that  such  power  is  vested  exclusively  in  a  court 
of  law.  It  is  laid  down  by  Dillon  on  Municipal  Corporations, 
§  89,  that. 

"It  is  a  general  and  undisputed  proposition  of  law 
that  a  municipal  corporation  possesses  and  can  exercise 
the  following  powers,  and  no  others :  Firsts  those  granted 
in  express  words ;  second^  those  necessarily  or  fairly  implied 
in  or  incident  to  the  powers  expressly  granted ;  third,  those 
essential  to  the  declared  objects  and  purposes  of  the  cor- 
poration,— ^not  simply  convenient  but  indispensable.  Any 
fair  or  reasonable  doubt  concerning  the  existence  of  power  is 
resolved  by  the  courts  against  the  corporation,  and  the  power 
is  denied.  *' 

This  proposition  has  been  uniformly  followed  by  this  court 
in  dealing  with  these  questions.  So  it  is  conceded  that  the 
power  to  remove  a  councilman  is  not  granted  by  the  law  in 
express  words.  Then  the  only  question  for  consideration  is, 
Is  that  power  necessarily  or  fairly  implied  in  or  incident  to 
the  power  expressly  granted,  or  is  it  essential  to  the  declared 
objects  and  purposes  of  the  corporation  ?  In  Rex  v.  Richard- 
son, I  Burr.  517,  Lord  Mansfidd  laid  down  the  rule,  that  the 
power  to  amove  a  corporate  ofiBcer  from  his  office  for  reason- 
able and  just  cause  is  one  of  the  common  law  incidents  of 
all  corporations,  and  this  doctrine,  says  Mr.  Dillon,  though 
declared  before,  has  been  since  that  decision  considered 
settled.  This  case  involved  the  construction  of  a  character 
granted  by  the  king  in  confirmation  of  the  rights  of  a  charter 
by  prescription,  but  the  same  doctrine  has  been  held  by  the 
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English  courts  where  the  charters  were  organized  under  an 
act  of  Parliament ;  and  in  reviewing  the  cases  on  this  subject 
Mr.  Dillon  says  (§  242):  "Our  American  corporations, 
however,  have  no  ranks,  orders,  or  integral  parts  correspond- 
ing to  the  constitution  of  an  old  English  corporation.  *  * 
Has  the  council,**  says  the  author,  **  as  the  representative  of 
the  corporation,  the  incidental  powers  of  a  corporation,  such 
as  the  power  to  amove,  or  the  power  to  ordain  by-laws  ?  Or 
is  the  council  in  the  nature  of  a  select  body,  possessing  no 
right  to  exercise  any  of  the  ordinary  incidental  powers  of  the 
corporati9n,  unless  expressly  authorized  by  charter  or  legis- 
lative grant  ?  The  question  not  being  judicially  settled  as 
to  our  municipal  corporations,  the  opinion  is  ventured  that, 
in  the  absence  of  an  express  grant  or  statute  conferring  or 
limiting  the  power,  the  common  council  of  one  of  our  mu- 
nicipal corporations  as  ordinarily  constituted,  does  possess, 
in  the  absence  of  any  express  or  implied  restriction  in  the 
charter,  the  incidental  power,  not  onlj^  to  make  by-laws,  but, 
for  cause,  to  expel  its  members,  and.  for  cause,  to  remove 
corporate  officers,  whether  elected  by  it  or  by  the  people :  *' 
arguing  that  the  same  necessit}*^  that  exists  for  the  right  of 
amotion  at  common  law,  with  respect  to  the  corporation  at 
large,  would,  in  the  absence  of  any  controlling  provision, 
exist  here. 

But  the  case  at  bar  goes  a  step  beyond  this ;  for  the  power 
to  expel  for  certain  causes  is  given  the  corporation  by  the 
legislature,  and  the  question  is  whether  the  giving  of  the 
express  power  limits  the  right  of  the  council  to  exercise  the 
power  in  any  other  case.  The  author  referred  to  above  as- 
serts that  this  will  depend  upon  the  intent  of  the  legislature 
to  be  gathered  by  a  consideration  of  the  whole  charter  or 
statute.  In  this  instance  §  665,  Gen.  Stat.,  provides  that, 
•*  In  case  a  member  of  the  council  is  absent  from  the  town 
for  three  consecutive  meetings,  unless  by  permission  of  the 
council,  his  office  shall,  by  the  council,  be  declared  vacant.** 
It  seems  to.  us  that  this  is  an  apt  place  for  the  application  of 
the  doctrine  that  the  expression  of  one  excludes  the  other ; 
for  if  it  had  been  the  intention  of  the  legislature  to  confu: 
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the  right  or  power  upon  the  city  council  to  expel  its  mem- 
bers for  any  cause,  the  specification  of  this  particular  cause 
would  have  been  absolutely  unnecessary,  and  it  would  not 
have  occurred  to  the  legislative  mind  to  have  it  inserted. 

Adding  to  this  the  doctrine  above  announced  that  **  any 
unfair,  reasonable  doubt  concerning  the  existence  of  power 
is  resolved  by  the  courts  against  the  corporation,  and  the 
power  is  denied,''  it  seems  to  us  that  the  logical  conclusion 
must  be  that  the  right  of  the  council  to  expel  a  member 
must  be  restricted  to  the  express  power  given  by  the  statute, 
and  that  there  is  no  room  for  implication.  This  is  also,  we 
think,  the  doctrine  of  the  authorities.  See  People  v.  Hig- 
gins,  15  111.  no  ;  State  v.  Jersey  City,  25  N.  J.  Law,  536  ; 
Mayor,  etc,  v.  Shaw,  16  Ga.  172. 

It  seems  to  us  also  that  this  is  the  doctrine  of  reason  and 
caution.  In  bodies  like  city  councils,  where  the  councilmen 
are  elected  by  factions  and  at  the  behests  of  special  interests, 
it  would  be  a  dangerous  power,  likely  to  be  subversive  of  the 
rights  of  the  people,  to  allow  a  majority  of  the  members  of  a 
council  to  expel  a  member,  and  this  power  might  frequently 
be  used  for  the  purpose  of  aiding  unworthy  movements. 

There  is  another  proposition  in  this  case  which  is  fatal  to 
the  respondents,  and  that  is,  that  the  charge  made  against 
the  relator  was  not  sufficiently  definite  to  charge  him  with 
the  violation  of  the  statute.     The  charge  was  as  follows  : 

**Bali:<ard.  Wash.,  Feb.  20,  1894. 
"  To  the  City  Council  0/ the  City  0/ Ballard: 

Gentlemen: — I  hereby  charge  Councilman  Thomas 
Wihsor  with  having  violated  Section  659,  Article  6,  Volume 
I  of  the  Code  of  Washington,  in  having  furnished  lumber 
to  the  City  of  Ballard  and  in  having  presented  a  bill  to  the 
city  for  payment  of  same. 

(Signed)  John  Keane." 

Now  Sec.  65Q  provides  that : 

**  No  officer  of  such  city  shall  be  interested,  directly  or  in- 
directly, in  any  contract  with  such  city,  or  with  any  of  the 
officers  thereof,  in  their  official  capacity,  or  in  doing  any 
work  or  furnishing  any  supplies  for  the  use  of  such  city  or 
its  officers  in  their  official  capacity  ;  and  any  claim  for  com- 
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pensation  for  work  done,  or  supplies  or  materials  furnished; 
in  which  any  such  officer  is  interested,  shall  be  void,  and  if 
audited  and  allowed,  shall  not  be  paid  by  the  treasurer. 
Any  wilful  violation  of  the  provisions  of  this  section  shall  be 
a  ground  for  removal  from  office,  and  shall  be  deemed  a  mis- 
demeanor, and  punished  as  such." 

Thus  it  will  be  seen  that  it  is  a  wzlfui  violation  of  a  pro- 
vision of  this  section  that  is  made  a  ground  of  removal  from 
office.  The  charge  nowhere  alleges  any  wilful  violation. 
For  anything  that  may  be  known  or  gathered  from  the 
charge  preferred  against  this  appellant  this  bill  may  have 
been  presented  ignorantly  or  with  a  misunderstanding  of  the 
duties  of  the  officer;  may  even  have  been  withdrawn  before  it 
was  acted  on.  We  think  before  an  officer  should  be  subjected 
to  removal  or  any  penalty  for  the  violation  of  a  law,  espec- 
ially when  it  is  quasi  criminal  in  its  character,  he  should  at 
least  be  charged  with  a  wilful  violation  of  such  law. 

The  contention  of  the  respondents  that  the  action  of  the 
court  should  be  sustained  on  the  ground  that  it  was 
made  known  to  the  court  that  the  vacancy  caused  by  the  re- 
moval of  appellant  had  been  filled  and  that  appellant  had 
instituted  quo  warranto,  proceedings  against  the  incumbent 
of  said  office,  can  have  no  eflFect  here,  for  there  is  no  such 
state  of  facts  shown  by  the  record.  There  is  not  a  word  in 
the  record  in  fact  concerning  any  writ  of  quo  warranto^  or  of 
any  information  furnished  the  court  on  that  subject;  and 
the  contention  is  entirely  outside  of  the  record,  whatever  the 
facts  may  be  in  the  case. 

For  the  reasons  above  specified  the  judgment  will  be-  re- 
versed and  the  cause  remanded  with  instructions  to  the 
lower  court  to  sustain  the  demurrer  to  the  respondent's 
answer. 

Anders,  Scott  and  Stiles,  JJ.,  concur. 

HoYT,  J.,  concurs  in  result. 
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[No.  1404.    Dcdded  November  7, 1894  ] 

First  National  Bank  op  Aberdeen,  Respondent,  v.  H.  H. 
Carter,  Appellant. 

APPEALS— OBJECTIONS  TO  JURISDICTION— WHEN   RAISED— APPEAL- 
ABLE ORDERS— ORDER  AFTER   JUDGMENT. 

A  motion  which  is  addressed  to  the  jurisdiction  of  the  appellate 
court  will  be  entertained  by  the  court  at  any  time,  although  not  in- 
corporated in  the  brief  of  the  moving  party. 

Where  a  judgment  in  favor  of  defendant  in  an  action  of  replevin 
has  been  reversed  on  appeal  and  the  cause  remanded  for  a  new  trial, 
an  order  of  the  lower  court  directing  the  defendant  to  repay  to  plaint- 
iff the  sum  collected  in  defendant's  favor  upon  execution  of  the  orig- 
inal judgment  is  not  such  a  final  order  as  to  be  appealable  under 
I,awsi893,p.  119. 

Appeal  from  Superior  Court,  Chehalis  County. 

Motion  by  respondent  to  dismiss  the  appeal  for  the  reason 
that  the  supreme  cotirt  has  no  jurisdiction  of  the  matter,  and 
for  the  further  reason  that  there  is  no  statute  or  law  of  this 
state  allowing  appeals  to  the  supreme  court  from  such  orders 
of  the  superior  court  as  the  one  appealed  from  in  this  case. 

Doolittle  &  Fogg  QxiAJ.  C  Cross  for  appellant. 

Lmn  &  Bfidges  and  Wm,  O,  McKinlay,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J. — ^This  is  an  appeal  from  an  order  of  the 
superior  court  commanding  the  defendant  in  a  replevin  action 
to  turn  over  to  the  plaintiff  a  certain  sum  of  money,  the  said 
sum  having  been  received  by  the  said  defendant  from  the 
said  plaintiff  by  virtue  of  an  execution  issued  out  of  the 
court  in  said  cause. 

On  the  24th  day  of  September,  1891,  the  plaintiff,  respond- 
ent here,  began  a  suit  in  replevin  against  the  defendant, 
appellant  here.  Upon  the  trial  of  the  cause  the  jury  ren- 
dered a  verdict  in  favor  of  the  defendant  to  the  effect  that 
the  defendant  was  entitled  to  the  possession  of  the  property 
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mentioned  in  the  complaint,  and  also  found  the  value  of  the 
property  to  be  $2500.  After  a  motion  for  a  new  trial  had 
been  overruled  by  the  court,  the  court  made  and  entered  a 
judgment  in  the  cause  for  the  defendant  in  accordance  with 
the  verdict  of  the  jury.  In  such  judgment  the  court  re- 
quired the  plaintiff  to  turn  over  to  the  defendant  the  identi- 
cal property  mentioned  in  the  complaint  within  five  days 
after  the  date  of  said  judgment,  and  in  default  of  such  de- 
livery within  the  said  five  days  that  the  defendant  have  and 
recover  of  and  from  the  plaintiff  the  principal  sum  of 
$2497.36,  the  same  being  the  value  of  the  defendant's  in- 
terest in  said  property,  together  with  costs  and  disburse- 
ments of  the  action.  Thereafter,  on  the  8th  day  of 
August,  1892,  the  defendant,  he  being  the  sheriff  of  the 
said  county,  procured  to  be  issued  out  of  the  court  in  said 
cause  a  writ  of  execution  directed  to  the  coroner  of  said 
county,  whereupon  the  coroner  proceeded  to  levy  upon  the 
property  of  the  plaintiff  in  a  sufficient  amount  to  make  the 
amount  of  the  judgment,  interest,  costs  and  increased  costs, 
out  of  the  property  of  the  said  plaintiff  by  delivering  into 
the  hands  of  the  cashier  of  the  plaintiff  a  copy  of  the  writ  of 
execution,  and  making  a  demand  upon  the  cashier  for  the 
payment  of  the  debt.  Upon  said  demand  the  cashier  deliv- 
ered to  the  coroner,  who  took  into  his  possession,  the  money 
of  the  said  plaintiff  in  the  sum  of  $2,973.88,  who  thereafter 
paid  the  same  into  the  court.  The  same  was  afterward  paid 
by  the  clerk  of  the  court  to  the  defendant.  After  the  execu- 
tion had  been  issued  as  aforesaid,  and  the  money  levied 
upon,  but  before  the  said  money  had  been  paid  by  the  coro- 
ner to  the  clerk  of  the  court,  or  by  the  clerk  paid  to  the 
defendant,  the  plaintiff  gave  notice  of  appeal  fi-om  the  judg- 
ment to  the  supreme  court,  filed  his  supersedeas  bond,  and 
afterwards,  upon  the  trial  of  the  case  in  this  court,  judg- 
ment was  entered  reversing  and  remanding  said  cause 
(6  Wash.  494,  33  Pac.  824).  Upon  this  reversal  the  plaintiff 
made  a  motion  praying  for  the  reversal  of  the  order  from 
which  this  appeal  is  taken. 

Respondent,  in  a  supplementary  brief,  filed  after  the  time 
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allowed  for  the  filing  of  brief  had  expired,  moves  this  court 
to  dismiss  the  appeal  herein  and  refuse  to  consider  the  same, 
for  the  reason  that  this  court  has  no  jurisdiction  of  the  mat- 
ter, inasmuch  as  there  is  no  statute  or  law  of  this  state  allow- 
ing appeals  from  such  orders  as  the  one  appealed  from  in 
this  case.  Appellant  objects  to  the  court  entertaining  this 
motion  for  the  reason  that  the  motion  was  not  made  in  re- 
spondent's original  brief. 

This  motion  going  to  a  jurisdictional  question,  the  court 
would  entertain  it  at  any  time,  even  upon  suggestion  or 
upon  its  own  motion,  if  it  came  to  the  attention  of  the  court, 
whether  or  not  it  was  incorporated  in  a  brief.  If  there  can 
be  an  appeal  from  this  order  at  all  it  must  be  by  reason  of 
the  provisions  of  the  laws  of  1893,  for  there  were  certainly 
no  provisions  of  the  law  prior  to  that  time  providing  for  an 
appeal  from  an  order  of  this  kind,  and,  as  liberal  as  the  law 
of  1893  is  in  relation  to  orders  from  which  an  appeal  can  be 
taken,  we  are  unable  to  find  any  authority  for  an  appeal 
from  such  an  order. 

Section  i  of  the  Laws  of  1893,  p.  119,  provides  that  any 
party  aggrieved  may  appeal  from  the  final  judgment  entered 
in  any  action  or  proceeding;  subdivision  2,  from  any  order 
refusing  to  vacate  an  order  of  arrest  in  a  civil  action;  sub- 
division 3,  from  any  order  denying  or  granting  a  motion  for 
a  temporary  injunction;  subdivision  4,  from  an  order  refus- 
ing to  discharge  an  attachment;  subdivision  5,  from  an 
order  appointing  or  removing,  or  refusing  to  appoint  or  re- 
move, a  receiver;  subdivision  6,  from  any  order  affecting  a 
substantial  right  in  a  civil  action  or  proceeding  which  de- 
termines the  action  or  discontinues  the  action,  or  grants  a 
new  trial,  or  sets  aside  or  refuses  to  affirm  an  award  of  arbi- 
trators. 

Certainly  the  right  is  not  given  in  any  of  these  subdivis- 
ions, and  if  it  is  found  at  all  it  must  be  in  subdivision  7, 
which  provides  that  an  appeal  may  be  taken  from  any  final 
order  made  after  judgment,  which  affects  a  substantial  right. 
But  this  order  is  not  an  order  made  after  judgment.  The 
judgment  of  the  court  below  was  reversed,  and  the  cause  re* 
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manded  by  this  court  for  a  new  trial,  so  that  at  the  time  this 
order  was  granted  by  the  court  below  the  cause  was  there 
for  trial,  as  though  no  judgment  had  ever  been  rendered  in 
the  cause.  Clearly,  under  the  statute,  which  provides  that 
an  appeal  from  any  final  judgment  shall  also  bring  up  for 
review  any  order  made  in  the  same  action  or  proceeding, 
either  before  or  after  the  judgment,  provision  is  made  for  the 
determination  of  this  question  of  possession  upon  the  final 
trial  of  the  cause  on  its  merits  when  it  arrives  here.  The 
statute,  in  section  i  of  the  act  above  referred  to,  especially 
provides  that  there  shall  be  no  appeal  from  any  other  orders 
or  judgments  than  those  mentioned  in  the  succeeding  sec- 
tions, which  we  have  referred  to. 

There  being  no  provision  in  the  law  for  permitting  an 
appeal  from  this  kind  of  an  order  the  motion  must  be  sus- 
tained, and  the  appeal  dismissed. 

HoYT,  Scott,  Anders  and  Stiles,  JJ.,  concur. 


^   ^.  [No.  I43S.    Decided  November  7, 1894.] 

10  13  Edison  General  Electric  Company,  Appellant^  v.  L. 

^-^  Walter,  Respondent. 

contracts— CONSTRUCTION— WHKTHBR     CONDITIONAL    SALE    OR 
CONTRACT  FOR  CHATTBL  MORTGAOB. 

A  contract  providing  that  title  to  a  certain  electric  light  plant  shall 
not  pass  from  the  seller  to  the  purchaser  until  it  is  fully  paid  for  as  per 
contract  is  one  of  conditional  sale,  although  a  typewritten  addition  to 
the  printed  form  of  sale  may  provide  that  the  promissory  notes  to  be 
given  for  deferred  payments  must  be  secured  by  mortgage  upon  such 
plant  and  upon  all  the  other  property  owned  by  the  purchaser  at 
the  time  the  plant  is  placed  in  working  order,  and  although  the  con- 
tract may  further  provide  that  the  purchaser  shall  keep  the  plant 
fully  insured  as  long  as  there  is  any  amount  due  the  seller,  since  it  is 
apparent  from  the  construction  of  the  contract  as  a  whole  that  it 
was  not  the  intention  of  the  parties  that  the  title  should  pass  until 
the  provision  with  reierence  to  the  mortgage  had  been  complied 
with. 
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Appeal  from  Superior  Courts  Spokane  County. 

JoneSy  Voorhees  &  Stephens,  for  appellant. 
F.  T.  Post  and  A.  G.  Avery,  for  respondent. 

The  opinion  of  the  cotirt  was  delivered  by' 

Dunbar,  C.  J. — ^This  is  an  action  of  replevin  for  the 
possession  of  personal  property.  It  is  brought  against  re- 
spondent»  a  receiver,  the  party  in  actual  possession  thereof. 
Appellant  predicates  its  claim  and  right  to  possession  upon  a 
contract  set  forth  in  its  complaint.  Respondent  demurs  to 
the  complaint  upon  the  ground  that  it  did  not  state  a  catise 
of  action.  The  demurrer  was  sustained,  and  the  plaintiff, 
electing  to  stand  upon  its  complaint,  appeals  to  this  court. 

The  question  in  this  case  is  whether  the  contract  consti- 
tuted a  conditional  sale  with  the  title  remaining  in  the  ven- 
dor, or  whether  the  title  passed  and  the  contract  should  be 
construed  to  be  a  contract  for  a  chattel  mortgage.  The 
material  parts  of  the  contract  were  as  follows : 

"Agreement  made  this  23d  day  of  December,  1890,  be- 
tween the  Edison  General  Electric  Company,  hereinafter 
called  Company,  and  the  Cheney  Electric  Light,  Telephone 
and  Power  Company,  hereinafter  called  the  Purchaser.  The 
terms  and  concUtions  of  this  agreement  are  such  that  the 
Company  agrees  for  the  sum  $8000,  and  in  consideration  of  the 
mntual  promises  made  below,  to  ftimish  the  plant  as  speci- 
fied on  attached  sheets,  dated  December  23,  and  numbered 
I,  2,  3,  4  and  5.  *  *  *  The  title  to  the  plant  shall  not 
pass  from  the  Company  to  the  Purchaser  until  it  is  fully 
paid  for  as  per  contract,  and  the  Purchaser  agrees  to  execute 
and  give  the  Company  all  legal  documents  necessary  to  effect 
this.  In  case  of  deferred  payments  by  notes,, the  title  to  the 
plant  shall  not  pass  from  the  company  until  ^ch  notes  have 
matured  and  have  been  settled  in  full.  And  the  Purchaser 
further  agrees  to  keep  the  plant  fully  insured  as  long  as 
there  is  any  amount  whatever  due  the  company,  the  said  in- 
surance, in  case  of  loss,  to  be  payable  to  the  Company  and 
to  the  Purchaser  as  their  interests  may  appear.  *  *  * 
The  plant  herein  contracted  for  to  be  in  working  order  on 
the  ist  day  of  April,  1891.  *  *  *  in  consideration  of  the 
above  the  Purchaser  agrees  to  pay  to  the  Company  the  sum 
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of  $8000,  payable  as  follows  :  $1000  cash  payable  by  sight 
draft  attached  to  the  bill  of  lading  for  electrical  apparatus 
when  same  is  received  F.  O.  B.  cars  in  Cheney  ;  $1667  pay- 
able in  cash  on  the  completion  of  the  work  as  per  con- 
tract ;  $2666  payable  six  months  after  date  of  completion  of 
this  contract ;  $2667  payable  twelve  months  after  date  of 
completion  of  this  contract.  The  said  deferred  payments  to 
be  evidenced  by  negotiable  promissory  notes,  bearing  eight 
per  cent  interest  from  date  thereof,  and  to  be  secured  by  a 
mortgage  upon  the  property  herein  described,  and  the  plant, 
franchise,  rights,  privileges,  and  all  the  other  property, 
whether  real,  personal  or  mixed,  now  owned  by  said  Pur- 
chaser, and  such  other  and  additional  property  as  shall  be 
owned  by  said  Purchaser  at  the  time  of  the  completion  of 
said  work  as  above.  Said  above  mentioned  promissory 
notes  and  mortgage  to  be  dated,  executed  and  delivered  on. 
the  day  of  the  completion  of  said  work.*' 

The  terms  of  payment,  with  a  provision  for  securing  the 
same  by  mortgage  above  recited,  appear  on  a  separate  t5rpe- 
written  paper  pasted  on  to  the  back  of  the  printed  form  used. 
It  may  be  asserted  without  argument  that,  under  the  de- 
cisions of  this  court  in  Quinn  v,  Parke  &  Lacy  Machinery 
Co..  5  Wash.  276  (31  Pac.  876),  and  Cherry  v.  Afthur^ 
5  Wash.  787  (32  Pac.  744),  following  the  doctrine  laid 
down  in  Harkness  v.  Russell,  118  U.  S.  663  (7  Sup.  Ct.  51), 
this  contract  would  be  construed  as  a  conditional  sale 
wherein  the  title  to  the  property  remained  in  the  vendor 
until  the  conditions  were  complied  with,  were  it  not  for  the 
typewritten  matter  above  referred  to,  which  provides  for  the 
securing  of  the  property  mentioned  by  mortgage.  It  is 
urged  by  the  respondent  that  this  provision  with  reference  to 
the  mortgage  takes  it  out  of  the  rule  laid  down  in  the  cases 
above  cited,  ^t  is  true,  and  is  conceded  by  the  respondent, 
that  the  general  rule  is  that  where  there  is  a  conflict  between 
the  printed  matter  in  an  agreement  and  the  written  matter,  the 
written  matter  shall  be  presumed  to  express  the  intention  of 
the  parties  to  the  contract ;  but,  notwithstanding  this  rule, 
it  seems  to  us  that  there  is  no  conflict  here  between  the  pro- 
visions that  the  sale  shall  be  a  conditional  sale  and  the  fur- 
ther typewritten  provision  that  the  promissory  notes  are  to 
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be  secured  by  a  mortgage  upon  the  property  described,  and 
other  additional  property  which  shall  be  owned  by  the  pur- 
chaser. 

It  is  true,  as  urged  by  the  respondent,  that  we  must  as- 
certain the  intention  of  the  parties  at  the  time  that  the 
contract  was  entered  into ;  but  keeping  this  rule  in  view,  we 
do  not  see  an3rthing  in  the  typewritten  attachment  that 
leads  us  to  conclude  that  it  was  the  intention  of  the  parties 
that  the  title  should  pass  until  the  provision  with  reference 
to  the  mortgage  was  complied  with.  The  agreement  itself 
cannot  be  construed  to  be  a  mortgage,  and  had  it  been  the 
intention  that  the  title  to  the  property  should  have  passed 
to  the  purchaser,  this  provision  certainly  never  would  have 
been  incorporated  in  the  agreement,  namely,  that  the  title  to 
the  plant  shall  not  pass  from  the  company  to  the  purchaser 
until  it  is  hilly  paid  for  as  per  contract.  There  is  no  am- 
biguity about  this  statement  in  the  contract;  it  is  clear, 
concise  and  easily  understood.  All  parts  of  the  agreement 
should  be  construed  together  and  made  to  harmonize,  if  pos- 
sible. The  provision  with  reference  to  giving  the  mortgage, 
it  seems  to  us,  is  simply  with  reference  to  a  payment.  When 
the  notes  were  secured  by  mortgage,  as  stipulated  in  the 
t3rpewritten  agreement,  a  payment  would  have  been  made 
on  the  plant  sold.  The  title  would  then  have  passed  to  the 
purchaser  and  the  vendor  would  have  relied  upon  his  secur- 
ity ;  but  the  sale  would  have  been  complete,  and  payment 
would  have  been  made  as  effectually  as  though  it  had  been 
made  in  cash.  And  it  seems  to  us  that  this  was  simply  a 
provision  in  the  contract  allowing  payment  to  be  made  in 
this  manner.  Thus  construing  these  two  provisions,  they 
are  made  to  harmonize,  and  effect  is  given  to  both.  We 
think  that  the  contract  is  plainly  susceptible  of  this  con- 
struction, and  therefore  hold  that  the  sale  was  a  conditional 
sale ;  that  the  proper  action  was  brought  for  the  recovery  of 
the  property ;  that  the  court  erred  in  sustaining  defendant's 

demturer  to  the  complaint 
s-iow 
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The  judgment  will  therefore  be  reversed  with  instructions 
to  the  lower  court  to  overrule  the  demurrer  aforesaid. 

Stiles,  Hoyt,  Scott  and  Anders,  JJ.,  concur. 


[Ko.  15x8.    Decided  November  7, 1894.] 

Stewart  Gordon,  Respondent,  v.  The  Parke  &  Lacy 
Machinery  Company. 

INJUNCTION — EVIDBNCS— INADMISSIBILITY    OP    PAB.OI,    TO    VARY 
WRITTEN  CONTRACT. 

A  written  contract  which  enters  minutely  into  the  details  of  the 
agreement  between  the  parties,  indicates  on  its  face  that  aU  its  terms 
have  been  reduced  to  writing,  and  it  cannot  be  added  to  or  varied  by 
parol  proof  of  agreements  that  are  in  no  wise  collateral  to,  or  inde- 
pendent of,  its  subject  matter. 

Where  such  a  contract  for  the  sale  of  a  stock  of  goods  has  been 
made  in  writing,  an  oral  contract  between  the  parties  to  the  effect  that 
in  consideration  of  such  contract  of  sale,  the  seller  will  not  engage  in 
the  same  business  in  the  same  city,  is  not  such  a  collateral  under- 
taking as  to  permit  parol  proof  thereof  in  explanation  of  the  written 
contract. 

Where  it  appears  from  the  pleadings  that  plaintiff's  case  dependa 
upon  the  admission  of  parol  evidence  where  the  law  does  not  allow 
it,  it  is  error  to  grant  his  application  for  a  temporary  injunction. 

Appeal  from  Superior  Court,  Spokane  County. 

Richardson  &  Gallagher  and  Cox,  Cotton,  Teal  &  Minor^ 
for  appellant. 

Blake  &  Post,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — ^Appellant,  a  corporation  existing  under  the 
laws  of  Oregon,  was  alleged,  in  the  complaint  in  this  action, 
to  have  agreed  with  the  respondent  that  it  would  withdraw 
from  the  city  of  Spokane  and  cease  to  do  business  there,  in 
consideration  of  the  purchase  from  it,  by  respondent,  of  sub- 
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stantially  all  its  property  located  there,  including  machinery, 
fixtures,  accounts  and  a  building  lease,  for  a  large  consider- 
ation named.  Further  allegations  showed  the  passing  of  the 
money  consideration  and  the  transfer  of  the  property,  and 
the  breach  of  the  contract  to  cease  doing  business.  An  in- 
junction was  prayed  pending  the  suit,  and  granted.  This 
appeal  is  from  the  order  granting  the  temporary  injunction, 
and  from  a  subsequent  order  refusing  to  dissolve  it. 

The  answer  filed  by  appellant  admitted  the  substance  of 
the  transaction  concerning  the  sale  of  property,  as  alleged 
in  the  complaint,  but  denied  the  making  of  any  contract 
whatever  by  appellant  whereby  it  undertook  not  to  further 
^tsgage  in  the  business  theretofore  carried  on  by  it  in  Spo- 
kane. As  exhibits  to  the  pleading  appellant  annexed  a  copy 
of  a  contract  entered  into  between  it  and  respondent,  at 
Portland,  Oregon,  January  23,  1894,  whereby  in  considera- 
tion of  mutual  agreements  and  covenants  therein  mentioned, 
each  party  became  bound,  viz : 

"  The  party  of  the  first  part  [appellant]  its  successors  and 
assigns,  will  cause  to  be  executed  by  its  duly  authorized  of- 
ficers, an  assignment  and  transfer  and  conveyance  to  the  said 
party  of  the  second  part  [respondent],  of  all  its  right,  title  and 
interest  in  and  to  the  following  named  property,  owned  by 
the  party  of  the  first  part  and  now  situate  and  being  in  the 
City  of  Spokane,  Washington,  and  will  within  ten  days  from 
the  date  thereof  deliver  the  same  to  the  second  party,  to- 
wit : "  Then  followed  a  description  of  the  property,  and 
numerous  details  not  necessary  to  state,  and  it  was  declared : 
"The  intention  and  object  of  this  agreement  being  to  sell 
and  deliver  an.  aggregate  value  of  $29,000,  the  foregoing 
amounts  being  subject  to  alteration  and  increase  or  decrease 
after  ascertainment  by  inventory ;  total  amount  of  said  vari- 
ation not  to  exceed  $500.  "  Such  goods  as  should  exceed 
the  inventory  were  to  be  left  on  storage  with  respondent. 
Other  provisions  of  the  contract  related  to  the  manner  of 
payment  to  be  made  by  respondent. 

The  instrument  was  executed  in  due  form  by  both  parties, 
in  the  presence  of  witnesses. 
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The  reply  admitted  the  execution  and  performance  of  the 
contract  referred  to,  and  alleged  that  the  contract  described 
in  the  complaint  was  an  oral  agreement  made  contempora- 
neously with  the  written  contract,  and  was  a  part  of  the 
consideration  for  the  execution  of  the  latter  contract,  pro- 
ceeding from  appellant  to  respondent,  by  which  respondent 
was  induced  to  enter  into  the  arrangement,  and  without 
which  he  would  not  have  done  so. 

Numerous  affidavits /r(t?  and  con  are  in  the  record,  but  it  is 
not  necessary  to  consider  them  at  any  length.  We  think 
they  fall  far  short  of  establishing  for  the  respondent  a  prima 
facie  case.  The  circumstances  narrated  show  a  strong  proba- 
bility that  the  appellant  intended  to  cease  doing  business  at 
Spokane ;  but,  aside  from  the  respondent's  assertion  that  a 
promise  of  the  kind  claimed  was  made  to  him  by  certain 
alleged  agents  of  the  corporation,  there  is  no  evidence  of  it. 
Some  of  these  agents — ^those  in  the  responsible  management 
of  the  corporation — deny  having  made  any  such  promise, 
and  assert  that  they  never  heard  of  such  a  proposition.  It 
may  well  be  doubted  whether  a  contract  of  this  kind  can  be 
proven  against  a  corporation  without  showing  the  authority 
of  the  agent  to  make  it,  based  upon  some  antecedent  corpor- 
ate act  or  subsequent  ratification  with  knowledge. 

But  it  seems  to  us  that  the  case  should  not  have  gone  as 
far  as  the  reading  of  affidavits.  The  reply  was  framed  with 
a  view  to  avoid  the  eflfect  of  the  contract,  and  the  rule  of  law 
that  a  formal  written  agreement,  which  appears  to  be  com- 
plete, is  presumed  to  contain  the  full  record  of  the  intentions 
of  the  parties  to  it,  in  regard  to  the  subject  matter,  and  that 
parol  evidence  of  prior  or  contemporaneous  stipulations, 
which  would  add  to  or  take  from  the  terms  of  the  writing, 
are  inadmissible.  It  is  claimed,  however,  that  this  case  is 
not  within  the  rule  named,  since  the  alleged  promise  not  to 
continue  business  in  Spokane  was  a  collateral  agreement  not 
connected  with  the  subject  matter  of  the  principal  contract 
(although  it  was  a  part  of  the  consideration  for  the  re- 
spondent's action) ,  and  not  to  be  performed  until  after  the 
full  execution  of  the  principal  contract 
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Where  there  have  been  collateral  oral  agreements  and  the 
parties  have  not,  by  their  written  contract,  appeared  to  in- 
tend to  reduce  their  entire  negotiation  to  written  form,  there 
are  many  cases  sustaining  the  admission  of  parol  evidence 
concerning  the  unwritten  terms  of  such  agreements.  1 7  Am. 
and  Kng.  Enc.  Law,  p.  443  ;  Pierce  v.  Woodward^  6  Pick. 
206;  Chapin  v.  Dobson^  78  N.  Y.  74  (34  Am.  Rep.  512)  ; 
Willis  V.  Htdhert^  117  Mass.  151;  Graff  an  v.  Pierce^  143 
Mass.  386  (9  N.  B.  819).  But  in  all  of  the  foregoing,  as 
well  as  in  many  other  cases  which  might  be  cited,  the  written 
contract  itself  was  resorted  to  as  the  source  of  authority  for 
receiving  parol  evidence ;  and  this  is  the  universal  rule. 

**The  test  of  the  completeness  of  the  writing  proposed  as 
a  contract  is  the  writing  itself.  If  this  bears  evidence  of 
careful  preparation,  of  a  deliberate  regard  for  the  many  ques- 
tions which  would  naturally  arise  out  of  the  subject  matter 
of  the  contract,  if  it  is  reasonable  to  conclude  from  it  that 
the  parties  have  therein  expressed  their  final  intentions  in 
regard  to  the  matters  within  the  scope  of  the  writing,  then 
it  will  be  deemed  a  complete  and  unalterable  exposition  of 
such  intentions.  If,  on  the  other  hand,  the  writing  shows 
its  informality  on  its  face,  there  will  be  no  presumption  that 
it  contains  all  the  terms  of  the  contract." 

Jones,  Const.  Com.  &  Tr.  Cont.,  p.  188;  NaHonal  Cash 
Register  Co.  v.  Blumenihal,  85  Mich.  464  (48  N.  W.  622); 
Hubbard  v,  Marshall,  50  Wis.  322.  (6  N.  W.  497);  Carrv. 
Hays^  no  Ind.  408  (11  N.  B.  25);  Eighmie  v.  Taylor^  98 
N.  Y.  288;  Engelhom  v.  ReiUinger,  122  N.  Y.  76,  (25  N. 
E.  297) ;  Graffam  v.  Pierce^  supra. 

Now  the  contract  here  to  be  considered  was  one  of  great 
detail,  and  entered  minutely  into  all  the  matters  under- 
taken by  both  parties,  and  was  executed  by  both.  It  cov- 
ered the  sale  of  the  stock,  accounts  and  lease  of  the  place  of 
business  of  the  appellant  in  Spokane,  with  its  furniture,  fix- 
tures luid  books.  The  complaint  says  that  the  respondent's 
purpose  in  making  the  purchase  was  to  continue  business  in 
the  same  line  theretofore  followed  by  appellant,  in  Spokane, 
with  the  merchandise  to  be  sold  to  him,  and  that  the  object 
of  the  agreement  that  appellant  would  no  longer  carry  on 
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business  at  that  place  was  to  prevent  competition  with  him 
in  the  disposal  of  the  goods  acquired  by  him.  If  so,  then,  to 
the  extent  that  the  agreement  referred  to  the  goods  which  were 
the  subject  of  the  contract,  it  was  certainly  not  collateral  or 
independent,  and  we  should  expect  to  find  some  mention  of 
the  arrangement  in  a  contract  so  precise  in  its  terms  and  so 
formally  drawn  as  this  one.  Not  finding  it  there,  the  law 
concludes  that  the  agreement  alleged  was  not  made,  however 
much  the  appellant  may  have  intended  not  to  re-open  busi- 
ness in  Spokane. 

This  inspection  of  the  pleadings  showing  that  the  respond- 
ent's case  depends  upon  the  admission  of  parol  evidence 
where  the  law  does  not  permit  it,  it  was  error  to  allow  the 
temporary  injunction  as  well  as  to  refuse  to  vacate  it  upon 
the  application  made. 

Reversed  and  remanded  with  directions  to  sustain  the  mo- 
tion to  dissolve  the  temporary  injunction. 

Dunbar,  C.  J.,  and  Hoyt  and  Anders,  JJ.,  concur. 


INa  X037.    Decided  November  8, 1894.! 

JosiAH  Van  Hook,  Respondent,  v.  Cyrus  R.  Burns  et  ai,.. 
Appellants, 

APPBAL— HARICI.BSS  ERROR— CONTRACTS— PBRFORMANCB—DSTER- 
MINATION  BY  THIRD  PERSON. 

Although  the  refusal  of  the  court  to  compel  plaintiff,  on  motion, 
to  elect  between  two  causes  of  action  pleaded  in  his  complaint  may 
be  error,  it  is  not  prejudicial  if  the  election  be  made  by  plaintiff  at 
the  opening  of  the  trial. 

In  an  action  to  recover  upon  a  contract  for  cutting  and  clearing 
away  trees  along  the  line  of  a  railway,  the  contract  providing  that 
all  matters  in  dispute  should  be  settled  by  the  engineer  in  chief  of 
the  railroad  company,  whose  decision  should  be  final,  a  verdict  for 
plaintiff  will  not  be  set  aside,  when  the  evidence  shows  that  the  en- 
gineer, although  requested  to  arbitrate  by  both  parties,  refused  to 
look  into  the  matter  further  than  to  take  the  statements  of  subordi- 
nates and  acted  solely  upon  them  and  not  upon  any  knowledge  ol 
his  own. . 
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Appeal  from  Superior  Court,  Spokane  County. 

Tliamas  C.  Griffitts,  for  appellants, 
James  Dawson,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Stii,es,  J.— The  record  of  this  court  showing  that  the 
respondent's  motion  to  dismiss  the  appeal  was  denied  at  a 
former  session  of  the  court  and  the  appellants  given  leave  to 
file  a  brief  upon  the  merits,  we  shall  not  now  again  entertain 
the  motion  upon  the  ground  of  the  appellants'  laches  in  not 
filing  a  brief  within  the  usual  time  allowed  by  statute. 

Respondent  brought  an  action  to  recover  a  balance  alleged 
to  be  due  on  a  contract  made  by  him  with  appellants  for  the 
performance  of  certain  work  along  the  line  of  the  Spokane 
Falls  &  Northern  Railroad.  The  complaint  contained  two 
alleged  causes  of  action,  both  of  which  were  conceded  to  be 
based  upon  the  same  state  of  facts.  In  the  first  cause  of 
action  an  express  contract  was  set  forth,  while  in  the  second 
a  recovery  was  sought  upon  a  quantum  meruit  A  motion 
was  made  to  require  the  respondent  to  elect  between  the  two 
causes  of  action,  but  the  court  refused  to  grant  the  motion. 
At  the  opening  of  the  trial,  however,  the  motion  was  re- 
newed, and  an  election  was  made  of  the  first  cause  of  action, 
and  the  second  was  stricken  out  While  there  appears  to 
be  no  gbod  reason  why  the  motion  was  not  granted  in  the 
first  instance,  the  refusal  of  the  court  certainly  does  not 
constitute  reversible  error,  since  the  appellants  had  the  full 
advantage  of  trying  their  cause  upon  a  definite  and  certain 
pleading. 

The  complaint  alleged  in  general  terms  a  contract  to  per- 
form certain  work,  among  other  things  to  cut,  fell  and  re- 
move certain  trees  along  the  right-of-way  of  the  Spokane 
Palls  &  Northern  Railroad  Company,  to  be  designated  by 
the  company,  for  the  price  of  $1.40  for  each  and  every  tree 
cut,  felled  and  removed.  The  contract  price  for  the  whole 
work  was  alleged  to  be  $1626.92,  $1234.92  of  which  was 
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admitted  to  have  been  paid,  and  the  balance  of  $392  was 
demanded.  The  answer  admitted  the  contract  as  set  forth 
in  the  complaint,  but  denied  the  performance  of  it,  and  ad- 
mitted the  payment  of  $1234.92  upon  the  contract,  but 
denied  that  the  whole  work  amounted  to  $1626.92,  or  that 
there  was  due  the  sum  of  $392.00. 

Upon  the  trial,  the  court,  over  the  objection  of  the  re- 
spondent, permitted  evidence  to  go  to  the  jury  that  the  con- 
tract was  in  writing,  and  that  it  contained  a  clause  whereby, 
the  parties  to  it  agreed  to  submit  any  matter  of  dispute 
between  them  growing  out  of  the  contract  to  the  determi- 
nation of  the  engineer  in  chief  of  the  Spokane  Palls  & 
Northern  Railroad  Company,  and  that  his  decision  in  the 
matter  should  be  final.  Under  like  objection  further  proof 
was  admitted  tending  to  show  that  the  engineer  mentioned 
had  considered  the  matter  in  dispute  between  the  parties, 
and  had  decided  it  against  the  respondent,  who  claimed  pay 
for  cutting  780  trees,  instead  of  the  500  allowed  him,  the 
amount  sued  for  being  the  price  for  the  cutting  and  removal 
of  280  trees  at  $1.40  each.  The  respondent  testified  that  it 
was  not  true  that  any  such  provision  for  arbitration  was 
contained  in  the  contract  made  with  him,  and  denied  that 
there  had  been  any  submission  to  the  engineer,  or  decision 
by  him.  Under  instructions  given  by  the  court,  at  the  de- 
fendants' request,  to  the  efiect  that  if  they  found  that  the 
disputed  stipulation  was  in  the  contract,  and  that  the  en- 
gineer had  passed  upon  the  disputed  question,  and  payment 
accordingly  had  been  made^  the  respondent  could  not  main- 
tain his  action,  the  juiy  brought  in  a  verdict  for  the 
respondent. 

The  appellants'  principal  contention  here  is  that  the  evi- 
dence given  to  establish  the  existence  of  the  arbitration 
clause  in  the  contract  was  so  dear  and  positive  that  the 
testimony  of  respondent  did  not  amount  to  a  conflict,  and 
that  the  verdict  should  be  set  aside  for  that  reason.  Th^ 
contract  itself  was  not  produced,  both  copies  of  it  having 
been  lost  by  the  parties.  The  respondent  takes  the  position, 
however,  that  whatever  the  evidence  as  to  the  contract  may 
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have  been,  the  verdict  was  right  because  under  the  pleadings 
the  court  erred  in  admitting  evidence  concerning  the  arbi- 
tration clause,  and  because  it  was  shown  that  the  engineer 
did  not,  in  fact,  perform  the  part  assigned  to  him.  The 
complaint  alleged  the  contract,  and  the  answer  admitted  it, 
but  denied  its  performance,  and  pleaded  full  payment.  Ap- 
pellants maintain  that  under  their  denial  that  any  sum  was 
due  they  were  entitled  to  prove  the  arbitration  clause  in  the 
contract,  the  decision  of  the  engineer  thereon,  and  payment 
accordingly ;  and  the  trial  court  so  held.  But  which  of  the 
positions  on  the  question  of  the  admissibility  of  the  evidence 
is  right  it  is  not  necessary  to  determine,  although  the  con- 
troversy presents  a  very  interesting  legal  question.  The 
evidence  showed  clearly  that  while  there  may  have  been  an 
arbitration  clause  in  the  contract,  and  while  the  engineer 
was  requested  by  both  parties  to  make  a  decision,  and  did 
pretend  to  make  one  by  refusing  to  look  into  the  matter 
further,  as  a  matter  of  fact  he  never  gave  it  any  personal 
attention,  but  took  the  statements  of  subordinates,  and  acted 
solely  upon  them,  and  not  upon  any  knowledge  of  his  own. 
This  was  certainly  not  the  arbitration  contemplated  in  the 
contract,  and  the  jury  was  therefore  justified,  tender  the 
court's  instruction,  in  finding  generally  for  the  respondent 
Judgment  affirmed. 

Dunbar,  C.  J.,  and  Hoyt  and  Andkrs,  JJ.,  concur. 


[No.  X486.    Decided  Norember  8, 1894.] 

RoBBRT  Murray,  Respimdeni,  v.  Frbd  H.  Gusb  bt  al, 
Appellants^  D.  Schilling  bt  al.  Defendants. 

CBAfmh  MORTGAOBS^PRIORITIBS— LIBM  FOS.  CARB  OP  UVB  STOCK 
— HRROR  AS  TO  PARTIBS  NOT  JOINING  IN  APPBAL— WHBN  MAY 
BB  URGSD. 

Where  a  hone  tndner  entitled  to  a  lien  upon  a  horse  for  the  train- 
ing and  care  of  it,  under  §  1705,  Gen.  Stat,  accepts  a  bill  of  sale 
or  chattel  mortgage  thereon,  he   loses  priority   over  a  bona  fide 
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mortgagee  whose  lien  accmed  subsequent  to  the  rendition  of  the 
services  entitling  the  trainer  to  his  statutory  lien. 

The  fact  that  judgment  is  taken  against  a  defendant  before  the  ex- 
piration of  the  time  allowed  by  law  for  his  answer  to  the  complaint, 
although  no  appeal  is  prosecuted  therefrom  by  such  defendant,  may 
be  urged  as  ground  of  error  on  appeal  by  another  defendant,  when 
plaintifiPs  right  to  judgment  against  the  appellant  is  based  upon  hia 
right  to  judgment  against  the  defendant  who  has  not  had  full  oppor- 
tunity to  answer. 

Appeal  from  Superior  Courts  Spokane  County. 

A.  G,  Avery,  for  appellants. 

Lucius  G.  Nash  {Nash  &  Nash,  of  -counsel),  for  re- 
spondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J.— The  defendant,  D.  Schilling,  on  the  8th 
day  of  February,  1894,  commenced  an  action  in  the  Super- 
ior Court  of  Spokane  County,  under  the  statute  of  claim  and 
delivery  of  personal  property,  seeking  the  possession  and 
recovery  of  a  horse  named  Demonstrator,  from  respondent. 
On  the  17th  day  of  February  following,  appellants  Guse  and 
Pugh,  as  sheriff,  under  section  1650  of  the  General  Statutes, 
commenced  an  action  to  foreclose  an  alleged  mortgage  on  the 
horse.  On  the  21st  of  February,  respondent  Murray  served 
a  complaint  on  the  appellants,  Hinkle,  Guse  and  Pugh,  and 
the  defendant  Schilling,  praying  for  an  injunction  prevent- 
ing the  sale  of  the  horse  by  appellant  Hinkle,  and  asking^ 
the  court,  among  other  things,  to  establish  his  claim  for 
work  and  labor  as  a  professional  horse  trainer  and  driver,  as 
a  lien  on  the  horse,  superior  to  the  claims  of  any  of  these 
appellants,-  alleging  interest  in  Guse,  Hinkle  and  Schilling. 
A  temporary  restraining  order  was  issued  on  the  22d  of 
February.  On  the  26th  day  of  February,  these  appellants 
were  ordered  to  show  cause  why  respondent's  injunction 
should  not  be  made  perpetual.  On  the  28th  day  of  Febru- 
ary, appellants  Guse,  Hinkle  and  Pugh  answered  respond* 
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ent's  complaint,  and  on  the  ist  day  of  March  following, 
respondent  replied  to  their  answer. 

These  several  pleadings  present  an  issue  of  whether  or  not 
respondent  has  a  prior  lien  on  the  horse  Demonstrator, 
defendants  Hinkle  and  Guse  alleging  that  they  are  genuine 
mortgagees  of  the  defendant*3  horse.  The  testimony  in 
this  case  shows  that  req)ondent  Murray  was  working  for 
Schilling  for  wages,  his  business  being  to  train  and  care 
for  horses,  among  others  the  horse  Demonstrator.  This 
employment  commenced  in  May,  1893.  Some  time  in 
August,  Schilling  sent  the  horse  Demonstrator  to  Oregon  on 
a  trotting  circuit.  Schilling  accompanying  the  respondent, 
as  he  says  in  his  testimony,  ''superintending  the  business." 
Some  time  in  August  Schilling  executed  to  Murray  a  bill  of 
sale  of  the  horse  for  a  consideration  of  seven  hundred  and 
some  odd  dollars;  Murray  testifies  to  secure  the  payment  of 
what  was  then  due  him;  Schilling  testifies  to  prevent  the 
levy  of  an  attachment  on  the  horse  Demonstrator  by  other 
creditors.  After  the  retiuii  of  Murray  and  the  horse  to 
Spokane,  viz:  on  November  17,  1893,  Murray  surrendered 
his  bill  of  sale  and  security  to  Schilling,  and  Schilling  6:ave 
him  an  absolute  bill  of  sale  for  an  undivided  one-fourth  of 
said  horse  Demonstrator.  Neither  of  said  bills  of  sale  was 
ever  recorded.  Prior  to  the  execution  of  either  of  the  bills 
of  sale  to  Murray,  on  July  3,  1893,  Schilling  gave  a  chattel 
mortgage  to  defendant  Hinkle  on  Demonstrator,  with  other 
property,  to  secure  the  payment  of  $315  borrowed  money; 
which  mortgage  was  not  recorded  until  the  7th  day  of 
November,  1893.  On  that  day  Schilling  also  executed 
and  delivered  to  defendant  Guse  a  mortgage  on  the  horse 
Demonstrator  and  other  property,  to  secure  the  pa)rment  of 
$815;  which  mortgage  was  duly  recorded  in  the  auditor's 
office  of  said  county  on  the  same  day.  Neither  of  said 
mortgagees  knew  plaintiff  or  was  aware  that  he  had  any 
claim  on  the  horse.  On  February  17th  defendant  Hinkle 
placed  his  mortgage  in  the  hands  of  defendant  Pugh,  who 
is  sheriff  of  said  Spokane  County,  and  he  took  possession  of 
said  horse  for  the  purpose  of  foreclosing  said  mortgage  and 
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selling  said  horse  and  other  property,  in  the  statutory  man- 
ner, and  he  was  restrained  as  we  have  before  indicated. 

The  court  found  that  the  plaintiff  had  a  lien  on  the  entire 
horse  for  $311,  under  §  1705  of  the  General  Statutes,  and 
gave  his  judgment  for  that  amount  against  defendant  Schil- 
ling; that  defendants  Guse  and  Hinkle  had  respectively 
good  and  valid  mortgages  on  said  horse,  but  that  they  were 
subsequent  and  subject  to  plaintiff's  said  lien ;  and  fh)m  this 
judgment  appeal  is  taken. 

There  is  some  little  conflict  in  the  testimony,  but  we  think 
it  is  not  material  and  that  the  testimony  substantially  shows 
that  respondent  Murray  never  had  possession  of  this  horse 
until  after  appellant's  respective  bills  of  sale  had  been  exe- 
cuted and  recorded.  It  is  true  that  the  horse  was  sometimes 
entered  in  the  name  of  Murray ;  that  Murray  had  the  key  to 
the  bam  ;  that  he  drove  the  horse,  and  took  charge  of  him  ; 
but  this  is  no  indication  whatever  of  ownership,  as  it  must  of 
necessity  occur  that  the  trainer  has  control  and  actual  pos- 
session of  the  horse  during  the  time  he  is  training  him  for  a 
race,  or  even  taking  care  of  him  under  ordinary  circum- 
stances. But  this  does  not  by  any  means  carry  with  it  any 
legal  possession  in  the  sense  of  preventing  the  rights  of  other 
persons  from  attaching  under  chattel  mortgages  or  bills  of  sale. 
The  testimony  shows  in  this  case  that  while  respondent  was 
working  with  the  horse,  defendant  Schilling  was  furnishing 
feed  for  him,  paying  the  salary  of  an  assistant,  and  was  in 
every  way  responsible  for  the  horse.  It  appears,  to  be  sure, 
that  Murray  sometimes  paid  bills  on  the  horse,  but  when  he 
did  so,  we  think  it  was  plainly  understood  that  Schilling 
owed  him  for  the  same  ;  in  fact,  in  his  accounts  against  Schil- 
ling he  takes  credit  for  all  these  expenditures.  On  receiv- 
ing the  bill  of  sale  in  Oregon,  in  August,  according  to  his 
own  statement  he  waived  any  lien  he  might  have  for  services 
as  a  trainer  or  otherwise  on  the  horse,  accepting  the  security 
of  the  bill  of  sale. 

The  same  thing  may  be  said  of  his  action  on  the  17th  day 
of  November,  when  he  yielded  up  the  bill  of  sale  that  he 
had  received  in  Oregon,  and  took  a  one-fourth  interest  in  the 
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liorse  Demonstrator  as  security  for  his  debt.  Having  thus 
waived  his  right  of  lien,  if  he  had  any  under  the  statute, 
and  accepted  in  lieu  thereof  the  bill  of  sale  for  a  one-fourth 
interest,  he  accepted  it  of  course  as  any  other  purchaser 
would,  subject  to  all  the  liens  that  there  were  at  the  time 
against  the  property;  and  it  is  so  plainly  evident  from  the  un- 
disputed testimony  that  a  lien  in  favor  of  defendants  Hinkle 
and  Guse  was  already  in  existence,  that  we  are  unable  to 
understand  on  what  theory  the  lower  court  concluded  that 
the  lien  of  respondent  was  prior  to  the  lien  of  the  appellants 
Hinkle  and  Guse. 

It  appears  from  the  record  in  this  case  that  at  the  time  the 
case  was  tried  it  was  not  properly  at  issue  so  far  as  defend- 
ant Schilling  was  concerned,  the  time  for  answering  not 
having  expired,  only  sixteen  days  having  elapsed  between 
the  date  of  service  and  the  date  of  the  trial;  and  it  is  urged 
by  the  appellants  that  no  proper  judgment  could  be  rendered 
against  defendant  Schilling.  The  respondent,  on  the  other 
hand,  contends  that  inasmuch  as  defendant  Schilling  did  not 
appeal  to  this  court,  the  judgment  against  him  stands  un- 
questioned, and  that  it  does  not  lie  in  the  mouth  of  the 
appellants  here  to  question  the  validity  of  that  judgment. 
This  would  undoubtedly  be  true  if  the  judgment  against 
Schilling  did  not  affect  the  interests  of  the  appellants,  but 
under  the  peculiar  circumstances  of  this  case  any  judgment 
that  could  be  obtained  against  appellants  would  necessarily 
be  based  upon  his  right  to  recover  against  defendant  Schil- 
ling, for  it  is  undisputed  under  the  testimony  that  these 
appellants  had  liens  on  this  horse  Demonstrator,  and  if  it 
should  have  eventuated  at  the  trial  that  the  respondent  had 
no  daim  against  Schilling,  or  that  Schilling  was  not  indebted 
to  the  respondent  in  any  way,  it  would  naturally  follow  that 
appellants'  liens  would  be  decreed  to  be  the  first  and  best 
liens;  and  the  only  basis  for  this  injunction  against  appel- 
lants is  the  debt  owing  by  Schilling  to  the  respondent.  That 
debt  could  not  be  determined  or  judicially  declared  in  the 
shape  of  a  judgment  until  the  defendant  Schilling  had  had 
an  opportunity  to  answer  to  respondent  Murray's  daim  in 
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the  manner  provided  by  law.  Not  having  had  such  oppor- 
tunity the  judgment  was  not  legally  tendered  and  the  ap- 
pellants in  this  case  should  not  have  their  interests  subjected 
to  the  rights  of  respondent  under  an  illegal  judgment. 

In  consideration  of  this  error  on  the  part  of  the  court  and 
of  the  undisputed  facts  with  reference  to  the  priority  of  the 
liens,  the  judgment  must  be  reversed  and  the  cause  remanded 
with  instructions  to  dissolve  the  injunction  and  dismiss  the 
case. 

HoYT,  Scott  and  Stii.bs,  JJ.,  concur. 


[No.  1548.    Decided  November  8, 1894.] 

HSNRY  Howard,  Respondent,  v.  Mrs.  M.  Gemming  kt  ai.., 
Appellants, 

CHATTBI#  MORTGAGES — BVIDKNCE— PROOF  OF  EXECUTION— MORT- 
GAGE OF  STOCK  OP  GOODS— SUFFICIENCY— RIGHTS  OF  SUBSE- 
QUENT MORTGAGEES — PRIORITIBS. 

A  certified  copy  of  the  record  of  a  mortgage  ia  admissible  in  evi- 
dence, and  is  sufficient  proof  of  the  execution  of  the  mortgage, 
when  the  certificate  of  acknowledgement  to  the  mortgage  is  regular 
in  form  and  states  that  the  instrument  had  been  duly  executed  by 
the  mortgagor. 

The  facts  that  a  description  of  a  stock  of  goods  contained  in  a 
chattel  mortgage  is  indefinite,  that  the  goods  had  been  removed  to 
another  location  in  the  city  subsequent  to  the  execution  of  the  mort-* 
gage,  that  sales  were  made  without  any  application  of  the  proceeds 
to  the  payment  of  the  mortgage  note,  and  that  the  mortgage  did  not 
in  terms  apply  to  goods  subsequently  purchased  and  added  to  the 
stock,  will  not  render  the  mortgage  void  as  to  subsequent  purchasers, 
nor  as  to  additions  to  the  stock  made  by  them,  when  it  appears  that 
such  purchasers  had  actual  notice  of  the  rights  of  the  mortgagee, 
continually  recognized  the  validity  of  the  mortgage  by  making  pay- 
ments thereon,  and  commingled  goods  subsequently  purchased 
with  those  previously  mortgaged  in  such  a  way  that  the  same  could 
not  be  distinguished  or  separated. 

Although  the  description  of  property  contained  in  a  chattel  mort- 
gage may  be  too  indefinite  to  afford  sufficient  constructive  notice 
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to  subsequent  incumbrancers  to  put  them  on  inquiry,  yet  where  such 
mortgage  is  in  fact  valid  and  binding  between  the  parties,  it  is  en- 
titled to  priority  over  a  subsequent  mortgage  given  for  a  pre-existing 
debt 

Appeal  from  Superior  Courts  Spokane  County. 

Forstet  &  Wakefield  and  Allen' &  HUgard^  for  appel- 
lants. 

Richardson  &  Gallagher  and  Herman  D.  Crow^  for  re- 
spondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — One  Schoenberg  was  the  owner  of  a  drug 
store,  situated  at  No.  205  Sprague  street,  in  the  city  of  Spo- 
kane, and  he  sold  the  stock  of  goods,  together  with  the 
fixtores  used  in  connection  with  said  business,  to  one  Will- 
iam D.  Everhart,  who,  with  J.  E.  Everhart  and  Charles  F* 
Helme,  executed  to  him  a  promissory  note  in  part  payment 
thereof  for  the  sum  of  two  thousand  dollars,  and,  to  secure 
the  same,  said  William  D.  Everhart,  on  the  14th  day  of 
May,  1 89 1,  also  executed  a  chattel  mortgage  to  said  Schoen- 
berg upon  the  property  purchased.  The  description  con- 
tained in  the  mortgage  was  as  follows : 

''All  of  his  furniture  and  stock  of  merchandise  consist- 
ing principally  of  show  cases,  counters,  fixtures,  oflfice  safe, 
electric  fixtures,  etc.,  which  cost  not  less  than  (3500)  thirty- 
five  hundred  dollars.  Also  stock  of  merchandise  which 
consists  of  drugs,  medicines,  toilet  articles,  and  other  arti- 
cles of  fancy  goods  useful  and  ornamental,  usually  kept  for 
sale  in  a  retail  drug  store,  said  stock  not  to  invoice  less  than 
seven  thousand  (7000)  dollars  at  any  time  during  term  of 
fourteen  and  one-half  (i4j4)  months  from  date  hereof.  All  - 
of  said  stock  of  drugs,  fixtures,  etc.,  are  now  located  on  the 
first  floor  of  the  two-story  brick  building  situated  on  the 
south  side  of  West  Sprague  street,  at  number  205,  between 
Post  and  Lincoln  streets,  Spokane,  Washington/' 

This  mortgage  was  duly  recorded  on  the  15th  day  of  May, 
189 1 .  Said  note  and  mortgage  were  thereafter  assigned  to  the 
plaintiff,  who  is  now  the  owner  and  holder  thereof.     There- 
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after  said  William  D.  Everhart  sold  the  stock  of  goods  and 
fixtures  to  the  Everhart  Drug  Company,  a  partnership  con- 
sisting of  Charles  F.  Helme  and  Libbie  I.  Everhart,  and 
they  moved  the  same  to  number  717  Riverside  avenue,  in 
said  city,  and  front  the  time  of  the  purchase  until  the  23d 
day  of  November,  1893,  carried  on  a  retail  drug  business 
and  sold  during  said  time  about  twenty  thousand  dollars' 
worth  of  drugs,  and  added  to  the  stock  from  time  to  time 
by  purchase.  The  goods  so  purchased  by  them  to  keep  up 
the  stock  were  commingled  with  the  mortgaged  goods,  and 
were  never  thereafter  separated  therefirom. 

On  June  15,  1891,  the  Everhart  Drug  Company  bor- 
rowed fixnn  the  defendant  Mrs.  Gemming  the  sum  of 
$600.00,  and  from  the  defendant  William  Helme  the  sum  of 
$800.00;  and  on  September  10,  1892,  said  company  bor- 
rowed from  Mrs.  Gemming  the  further  sum  of  $500,  and 
from  said  William  Helme  the  sum  of  $300 ;  and  on  Novem- 
ber 23,  1893,  to  secure  the  payment  of  said  sums,  said  Ever* 
hart  Drug  Company,  with  one  J.  E.  Everhart,  the  husband 
of  I^ibbie  I.  Everhart,  executed  a  chattel  mortgage  to  said 
Mrs.  Gemming  and  William  Helme  on  the  fixtures  and 
stock  of  drugs  aforesaid.  On  the  next  day  said  mortgagees 
caused  the  defendant  P.  K.  Pugh,  as  sheriff  of  Spokane 
county,  to  take  possiession  of  the  property  under  the  terms 
and  conditions  of  said  mortgage  and  advertise  the  same  for 
sale.  Before  sale  was  had,  the  plaintiff  instituted  a  suit  in 
the  superior  court  of  Spokane  county  to  foreclose  the  mort- 
gage held  by  him,  and  obtained  an  order  fiDm  the  superior 
court  restraining  the  sheriff  from  making  said  sale  and 
transferring  all  the  proceedings  in^'said  matter  to  said  supe- 
rior court  Whereupon  the  defendants  appeared  in  said 
action  and  contested  the  validity  of  the  plaintiff's  mortgage, 
and  also  set  up  the  second  mortgage  aforesaid  as  a  prior  lien 
upon  the  property  in  controversy.  Upon  the  hearing  the 
court  found  that  the  mortgage  held  by  the  plaintiff  was  a 
prior  lien  upon  the  property,  and  entered  a  decree  accord- 
ingly, whereupon  said  Mrs.  Gemming  and  William  Helme 
appealed  therefrom. 
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It  is  urged  that  the  cotirt  erred  in  admitting  proof  of  the 
mortgage  held  by  plaintifif,  which  was  made  by  a  certified 
copy  from  the  records  of  the  auditor's  o£Eice  of  said  county. 
The  ground  of  error  alleged  is  that  the  execution  of  the 
mortgage  was  not  proved.  But  this  point  is  not  tenable, 
for,  under  our  statutes,  the  certificate  of  acknowledgment  is 
prima  facie  evidence  of  the  facts  therein  stated,  and  the  cer- 
tificate to  this  mortgage  was  regular  in  form,  and  stated  that 
the  same  had  been  duly  executed  by  the  mortgagor.  Gard- 
ner  v.  Port  Blakely  Mill  Co.,  8  Wash,  i  (35  Pac.  402). 

The  next  point  raised  is  with  reference  to  a  contention 
that  William  D.  Sverhart  first  sold  the  mortgaged  property 
to  the  Cannon  Drug  Company,  who  are  not  parties  to  this 
action,  and  that  said  Cannon  Drug  Company  thereafter  sold 
the  same  to  the  Everhart  Drug  Company.  And  it  is  con- 
tended that  said  Cannon  Drug  Company  had  no  notice  of 
the  execution  of  the  plaintifif 's  mortgage,  and  that  the  sale 
was  made  before  the  same  had  been  filed  for  record  so  that 
they  were  not  charged  with  constructive  notice.  The  facts 
as  to  this  sale  are  disputed  by  the  respondent,  and  we  do 
not  find  firom  the  record  that  such  sale  was  satisfactorily 
established,  and  it  does  appear,  inferentially  at  least,  that 
the  Cannon  Drug  Company  had  actual  knowledge  of  the 
mortgage  in  question.  But,  owing  to  the  view  we  have 
taken  of  the  case,  as  will  appear  hereafter,  this  contention 
upon  the  part  of  the  appellants  is  immaterial. 

It  is  further  contended  by  appellants  that  the  description 
contained  in  the  mortgage  is  insufiScient  to  create  a  lien  up- 
on the  property,  on  the  ground  that  it  is  so  general  that  it 
would  apply  equally  to  any  stock  of  goods  and  fixtures  used 
in  connection  with  the  retail  drug  store  business;  and  for 
the  further  reason  that  it  appears  that  the  property  in  ques- 
tion had  been  transferred  from  the  place  where  it  was  first 
located  to  a  different  place  in  said  city  before  the  mortgage 
to  appellants  was  executed.  And,  further,  that  said  mort- 
gage was  void  as  to  appellants  in  consequence  of  the  fact 
that  sales  were  continually  made  of  said  property  without 
any   application  of  the  proceeds  arising  therefrom  to  the 
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payment  of  the  note  and  mortgage  held  by  plaintiff;  and  it 
is  further  contended  that  the  mortgage  would  not  cover  the 
goods  subsequently  purchased.  As  to  these  matters  it 
appears  that  the  Everhart  Drug  Company  had  actual  notice 
of  the  rights  of  the  plaintiff  in  the  premises,  and  continually 
recognized  the  validity  of  the  mortgage  held  by  the  plaint- 
iff and  made  payments  thereon,  and  that  it  was  understood 
and  intended  by  them  that  said  mortgage  did  and  should 
cover  the  goods  subsequently  purchased.  Furthermore  the 
fact  that  they  commingled  the  goods  subsequently  purchased 
with  those  previously  mortgaged  in  such  a  way  that  the 
same  could  not  thereafter  be  distinguished  or  separated 
would  preclude  the  Everhart  Drug  Company  jfrom  raising 
said  last  question. 

It  is  also  contended  that  under  the  circumstances  appellants 
could  not  be  charged  with  any  constructive  notice  of  the 
plaintiff's  mortgage  arising  from  the  fact  of  its  having  been 
recorded,  and  it  does  not  appear  that  they  had  actual  knowl- 
edge thereof.  Neither  of  them  testified  upon  the  trial  of 
the  cause.  But  it  does  appear  that  the  mortgage  given  to 
them  was  executed  some  months  after  the  last  sums  of 
money  had  been  loaned  by  them  to  the  Everhart  Drug  Com- 
pany, and  long  after  the  first  loans  were  made,  and  that  said 
mortgage  was  executed  only  the  day  before  they  instituted 
foreclosure  proceedings  thereunder.  Under  the  weight  of 
authority  they  stand  in  no  better  position  as  against  the 
plaintiff  than  the  Everhart  Drug  Company  did,  the  mort- 
gage to  them  having  been  given  to  secure  pre-existing 
debts.     I  Cobbey,  Chat.  Mort.,  §129,  and  cases  cited. 

Consequently  the  plaintiff's  mortgage  being  valid  as  to 
the  Everhart  Drug  Company  was  valid  as  to  appellants, 
and  the  decree  of  the  court  adjudging  it  to  be  a  prior  lien 
upon  the  property  must  be  sustained.     Affirmed. 

Dunbar,  C.  J.  and  Anders,  Hoyt  and  Stii^ks,  JJ., 
concur. 
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Cbaxlbs  T.  Wooding,  Respondent,  v.  Oscar  L.  Grain, 
Appellant. 

SPECIFIC  PBRFORMANCB— CONTRACT  FOR  CONVEYANCE  OF  I^AND— 
PI^BADING — DEMURRER— RESCISSION— BSTOPPEI#. 

A  complaint  in  an  action  to  enforce  the  specific  performance  of  a 
contract  was  to  convey  land  is  not  demurrable  on  the  ground  that  the 
contract  was  signed  by  an  agent,  when  the  question  of  agency  does 
not  appear  on  the  face  of  the  complaint  itself. 

Where  a  contract  for  the  conveyance  of  land  has  been  executed 
by  the  husband  alone,  a  complaint  in  an  action  to  enforce  its  specific 
performance  is  not  demurrable  from  the  fact  that  it  alleges  the  ten- 
der of  a  deed  in  which  both  spouses  join,  as  such  tender  does  not 
raise  a  presumption  that  the  land  is  community  property. 

One  who  has  contracted  with  a  married  man  for  the  purchase  of 
community  property  cannot  refuse  to  complete  the  contract  where 
both  husband  and  wife  jointly  execute  and  tender  the  deed  thereto. 

The  neglect  of  the  vendor,  for  nearly  four  months  after  the  matu- 
rity of  the  deferred  payments  under  a  contract  for  the  sale  of  land, 
to  make  tender  of  a  deed,  will  not  estop  him  from  enforcing  the  con- 
tract where  the  parties  thereto  have  not  treated  it  as  rescinded,  and 
no  hardship  has  resulted  to  the  purchaser  by  reason  of  the  delay. 

One  who  makes  a  contract  for  the  sale  of  land  cannot  escape 
liabilities  thereunder  by  assigning  his  interest  in  the  contract  to  a 
third  party. 

The  conveyance  by  mistake  to  a  third  person  of  land  contracted 
to  be  sold  to  another,  will  not  operate  as  a  rescission  of  the  contract 
for  the  sale  of  the  same,  when  the  mistake  is  rectified  by  a  convey- 
ance to  the  vendor  in  time  to  permit  of  his  tendering  a  good  and 
sufficient  deed  to  the  purchaser  under  the  contract  for  the  sale  of  the 
land. 

Appeal  from  Superior  Courts  Ckehalis  County. 

J.  C.  Cross,  for  appellant. 

Ben  Sheeks  and  Hogan  &  McGerry,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J.— -This  is  an  action  brought  in  the  Superior 
Court  of  Chehalis  County  for  the  purpose  of  enforcing  spe- 
cific performance.  The  complaint  alleges  that  on  the  28th 
day  of  May,  189 1,  the  plaiutiff  entered  into  a  written  agree- 
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ment  with  the  defendant  to  sell  and  convey  to  the  defend- 
ant a  certain  lot  of  land  in  Chebalis  county;  that  the  pur- 
chase price  of  said  lot  was  $2,200,  of  which  $400.00  was 
paid  down  by  the  defendant,  the  balance  to  be  paid  in  in- 
stallments of  $450.00  each,  the  last  installment  to  be  paid 
August  28,  1892,  all  the  deferred  payments  to  bear  inter- 
est at  the  rate  of  ten  per  cent  per  annum  until  paid;  alleges 
the  failure  to  pay,  and  that  at  all  times  since  the  making  of 
the  agreement  the  plaintiff  has  been  the  owner  of  said  lot, 
ready,  willing  and  able  to  perform  his  part  of  said  agree- 
ment; that  on  the  19th  day  of  December,  1892,  he  and  his 
wife  duly  executed  a  deed  conveying  said  premises  in  fee 
simple  to  the  defendant,  and  made  a  tender  thereof  to  the 
said  defendant  and  demanded  payment  of  the  said  sums  due 
and  unpaid;  that  the  defendant  refused  to  accept  said  deed 
and  to  make  the  payments  demanded  of  him;  alleges  a  con- 
tinuance of  the  tender,  and  asks  for  specific  performance. 
To  this  complaint  the  defendant  interposed  a  demurrer, 
which  was  overruled  by  the  court.  Answer  was  then  ten- 
dered, and  the  case  went  to  trial,  which  resulted  in  a  judg- 
ment for  the  plaintiff,  from  which  judgment  defendant 
appeals  to  this  court. 

So  far  as  the  first  point  raised  in  the  demurrer  is  concerned, 
which  we  will  first  notice,  viz.,  that  the  contract  was  made 
in  violation  of  public  policy  by  reason  of  its  being  signed 
by  an  agent,  it  appears  from  the  complaint  that  there  is  no 
question  of  agency  raised  on  the  face  of  the  complaint  itself^ 
as  the  allegation  of  the  complaint  is  that  the  plaintiff  en- 
tered into  a  contract  himself. 

The  second  ground  of  the  demurrer,  that  the  contract 
therein  mentioned  was  made  in  contravention  of  the  prohi- 
bition contained  in  §  1400  of  the  code,  and  being  thus  made 
was  inoperative  and  ineffectual  as  a  contract  for  the  purposes 
therein  mentioned,  is  not  well  taken.  There  is  nothing  on 
the  face  of  this  complaint  which  indicates  that  the  property 
is  community  property.  Of  course  the  allegation  that  the 
deed  was  tendered  by  the  respondent  and  his  wife  does  not 
necessarily  imply  that  the  land  sought  to  be  conveyed  or , 
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tendered  was  community  property,  for,  whatever  the  require- 
ments of  the  law  may  be  upon  the  subject,  many  people,  in 
the  exercise  of  an  abundance  of  caution,  desire  the  convey- 
ance of  any  property  to  be  by  both  spouses,  in  case  of  a  con- 
veyance by  a  married  man.  But,  even  if  the  complaint  were 
open  to  this  objection  on  answer,  it  would  be  no  answer  to 
the  complaint  under  the  rulings  of  this  court  in  many  cases. 

In  Colcard  v.  Leddy,  4  Wash.  791  (31  Pac.  320),  we  de- 
cided that  where  a  person  ignorant  of  the  community  char- 
acter of  certain  real  estate  contracts  with  the  husband  alone 
for  its  purchase,  he  can  rescind  the  contract  and  recover 
purchase  money  paid  thereon  only  upon  the  refusal  of  the 
husband  and  wife  to  accede  to  a  demand  for  a  contract  in 
which  both  join.  And  in  Isaa4S  v.  Holland^  4  Wash.  54 
(29  Pac.  976),  we  held  that  where  a  husband  executes  a 
lease  of  community  lands,  and  the  tenant  enters  under  the 
lease  not  knowing  that  the  lands  are  community  property, 
he  can  only  avoid  the  performance  on  his  part  of  the  terms 
of  the  lease  by  first  demanding  a  valid  lease,  and  by  sur- 
rendering the  premises  in  case  of  a  refusal  to  give  him  one. 

The  principle  announced  in  these  cases  has  been  uni- 
formly followed  by  this  court  since,  and  expressed  in  many 
decisions  ;  and  in  case  the  appellant  entered  into  this  con- 
tract knowing  the  community  character  of  the  property  con- 
tracted for  he  would  be  estopped  from  raising  the  objection 
which  he  does.  This  case  falls  squarely  within  the  rule 
announced  in  the  cases  above,  and  sets  the  question  of 
community  property  at  rest,  for  the  complaint  alleges  that 
the  husband  and  wife  jointly  executed  and  tendered  the  deed 
to  the  property  in  question. 

The  main  question  in  this  case,  and  it  matters  not  whether 
we  consider  it  upon  the  demurrer,  or  upon  the  general  issue, 
is,  was  the  respondent  estopped  from  enforcing  specific  per- 
formance of  the  contract  by  any  laches  or  neglect  to  pursue 
his  remedy  ?  We  think  it  is  not  necessary  to  discuss  the 
proposition  that  the  vendor  in  agreements  of  this  kind  is 
under  no  obligation  to  commence  his  action  as  an  indepen- 
dent suit  upon  the  failure  of  the  vendee  to  pay  the  install- 
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ments  as  they  become  due ;  or,  in  other  words,  before  the 
maturity  of  the  last  debt  or  installment  of  debts. 

The  appellant  here  relies  largely  on  the  case  of  Hogan  v. 
JCyle^  7  Wash.  595  (35  Pac.  399).  Hogan  v.  Kyle  was  an 
action  at  law  to  recover  the  contract  price  of  land.  A  por- 
tion of  the  purchase  money  had  been  paid,  and  upon  a 
failure  to  pay  the  balance,  the  vendor  brought  his  action  to 
recover  the  balance  of  the  purchase  price,  without  keeping 
his  tender  good,  so  that  the  result  would  have  been,  if  he 
had  prevailed,  that  he  would  have  retained  the  land  and 
recovered  judgment  for  the  purchase  price  also.  This  court, 
however,  in  a  further  investigation  of  that  case,  did  lay 
down  the  rule  that  the  laches  need  not  necessarily  fall  out- 
side of  the  statute  of  limitations,  but  that  acquiescence  on 
the  part  of  the  vendor  in  the  failure  of  the  vendee  to  pay 
for  an  unreasonable  length  of  time  after  the  vendor  was  in  a 
situation  to  enforce  his  rights  under  full  knowledge  of  the 
&cts,  was  evidence  of  a  waiver  or  abandonment  of  right. 
But  it  did  not  go  so  far  as  to  lay  down  the  rule  that  the 
action  must  be  necessarily  commenced  immediately  upon 
the  breach  by  the  vendee,  but  stated  in  terms,  that  what 
should  be  deemed  a  reasonable  time  must  be  determined  from 
the  circumstances  of  the  particular  case  under  consideration. 
In  that  case,  however,  there  had  been  a  lapse  of  two  years 
and  three  months  before  a  deed  was  tendered,  and  the  tender, 
as  we  have  before  remarked,  was  not  kept  good,  while  in 
the  case  at  bar  the  tender  was  made  in  three  months  and 
twenty  days  after  the  last  installment  had  become  due. 

It  seems  to  us  that  without  there  are  some  circumstances 
connected  with  the  case,  which  would  tend  to  mislead  the 
vendee  to  his  prejudice,  that  to  hold  the  right  to  enforce  a 
specific  performance  barred  by  such  a  slight  lapse  of  time 
would  be  equivalent  to  holding  that  there  should  be  no  de- 
lay at  all,  but  that  the  vendor  must  proceed  to  his  action  im- 
mediately upon  the  failure  of  the  vendee  to  pay  according 
to  the  terms  of  the  contract.  No  court,  we  think,  has  gone 
to  this  extent.  Of  course  the  specific  performance  will  not 
be  decreed  where  the  parties  have  treated  it  as  rescinded,  or 
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where  the  vendor  has  been  guilty  of  such  laches,  or  such 
acts,  as  would  reasonably  lead  the  vendee  to  believe  that  it 
was  his  intention  to  rescind  the  contract  and  accept  the  for- 
feiture, for  one  who  invokes  the  aid  of  a  court  of  equity 
cannot  expect  the  court  to  decree  that  a  contract  must  be 
performed  which  is  inequitable  or  oppressive. 

"The  rule  may  be  laid  down  as  general/*  says  Mr.  Pom- 
eroy  in  his  work  on  Contracts,  §408,  **  appl5dng  to  either 
the  vendor  or  the  vendee,  that  where  there  has  been  a 
change  of  circumstances  or  relations  which  render  the  exe- 
cution of  the  contract  a  hardship  to  the  defendant,  and  this 
change  grows  out  of  or  is  accompanied  by  an  unexcused 
delay  on  the  part  of  the  plaintiff,  the  change  and  the  delay 
together  will  constitute  a  sufficient  ground  for  denying  a 
specific  performance  when  sought  by  l£e  one  who  was  thus 
in  defatilt.  But,  as  has  been  already  stated,  neither  a  rise 
in  value,  nor  a  depreciation,  nor  a  loss  or  injury  to  the  prop- 
erty, will,  in  the  absence  of  unreasonable  delay  by  the 
plaintiff,  avail  to  the  defendant  as  a  bar  to  the  relief  sought 
by  the  plaintiff." 

The  duthorities  cited  under  this  text  are  numerous,  but 
somewhat  diverse  in  their  holdings  as  to  what  constitutes 
unexcusable  or  unreasonable  delay.  An  examination  of 
them,  however,  shows  that  none  of  them  go  to  the  extent  of 
holding  a  respondent,  in  such  a  case  as  shown  by  the  com- 
plaint in  this  case,  guilty  of  delay,  and  the  evidence  here 
substantially  conforms  to  the  allegations  of  the  complaint. 
To  hold  that  the  respondent  here  had  lost  his  right  of  action 
because  he  had  not  sooner  commenced  it,  would  com|^l  a 
harsh  treatment  by  vendors  of  their  creditors,  and  would 
necessitate  the  immediate  and  prompt  payment  by  the  ven- 
dees on  peril  of  a  forfeiture  of  the  amounts  which  they  had 
advanced.  We  think  the  holding  in  the  case  of  Hogan  v. 
Kyle,  supra,  was  as  rigid  against  the  interests  of  the  vendor 
as  the  authorities  would  justify,  and  we  do  not  wish  to  ex- 
tend the  doctrine  announced  in  that  case. 

The  second  proposition  of  appellant,  that  the  respondent 
could  escape  his  liability  by  assigning  his  interest  in  the 
contract  to  a  third  party,  cannot  be  sustained  under  any 
authority  we  know  of.    There  is  a  vast  difference  between 
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the  rights  of  the  assignee  and  the  liability  of  the  assignor 
under  the  original  contract.  The  contracting  party  assumes 
certain  obligations  which  the  party  with  whom  he  has  con- 
tracted has  a  right  to  enforce,  and  he  certainly  cannot 
escape  these  obligations  by  any  assignment,  and  compel  the 
original  contractor  to  look  to  other  parties  than  the  parties 
with  whom  he  contracts.  A  vendcN:  in  a  case  of  this  kind 
might  be  willing  to  contract  with  Jones,  because  of  his 
known  responsibility,  and  unwilling  to  contract  with  Smith 
because  of  his  known  irresponsibility,  and  it  would  be  a 
strange  and  novel  principle  of  law  that  would  compel  him 
to  look  to  an  irresponsible  person  for  the  performance  of  a 
contract,  and  for  damages  for  its  breach,  when  he  had  taken 
the  precaution  to  contract  with  a  responsible  person. 

The  authorities  cited  by  the  appellant  to  sustain  this 
proposition  are  none  of  them  in  point.  Warren  v.  Rich- 
fnond,  53  111.  52,  decides  that  where  a  vendor  of  land  has  a 
right,  by  the  terms  of  the  contract,  to  declare  a  forfeiture 
in  case  the  purchaser  fails  to  comply  on  his  part,  where  he 
holds  no  securities  of  a  negotiable  character,  he  has  only 
clearly  to  manifest  an  intention  to  end  the  contract,  and  by 
selling  the  property  to  another,  he  does,  in  the  most  un- 
equivocal manner,  make  his  declaration  of  forfeiture.  It 
will  thus  be  seen  that  this  decision  simply  goes  to  the  extent 
of  declaring  that  a  certain  a<^  by  a  vendor  constitutes  a  dec- 
laration of  forfeiture  which  could  be  pleaded  in  defense  by 
the  vendee.  LiMe  v.  Thurston,  58  Me.  86,  decides  that 
where  the  obligor  of  a  bond,  for  the  conveyance  of  cer- 
tain land  to  the  obligee,  upon  the  latter's  payment  of  certain 
notes,  at  maturity,  conveys  away  the  land  upon  the  failure 
of  the  obligee  to  pay  the  notes  according  to  their  tenor,  the 
administrator  of  the  estate  of  the  obligor  cannot  enforce 
payment  of  them.  Simply  another  assertion  that  the  act 
of  conveyance  by  the  obligor  estops  him  from  enforcing  the 
contract.  Newcomb  v.  Brackett,  16  Mass.  161,  holds  that 
where  A.,  for  a  valuable  consideration,  promises  to  convey 
certain  land  to  B.,  as  soon  as  B.  should  pay  to  A.  a  certain 
sum  of  money,  that  when  A.  conveys  the  land  to  a  stranger. 
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B.  was  presently  entitled  to  his  action,  without  payment  or 
tender  of  the  money.  This  is  a  holding  which  in  no  way 
touches  the  case  at  bar.  The  vendor  having  placed  it  out  of 
his  power  to  perform  his  contract,  of  course  it  was  not  nec- 
essary for  the  vendee  to  wait  any  longer  for  a  breach  on  the 
I>art  of  the  vendor.  The  other  authorities  cited  by  the 
appellant  are  equally  as  foreign  to  the  doctrine  contended 
for  as  the  ones  we  have  mentioned. 

It  appears  from  the  testimony  in  this  case  that  after  the 
commencement  of  this  action  the  lot  in  question  was  sold 
by  the  respondent  to  a  third  party,  and  the  appellant  con- 
tends  that  this  releases  the  vendee  from  any  responsibility. 
Of  course,  if  this  were  true,  appellant's  legal  proposition 
would  be  correct,  but  the  court  finds,  and  the  testimony 
sustains  the  finding,  that  this  was  simply  a  mistake;  that 
in  deeding  other  lands  the  respondent,  by  mistake,  incor- 
porated the  description  of  the  lot  in  question  in  a  deed  to 
one  Lewis,  and  that  upon  ascertaining  the  mistake,  he  pro- 
cured, as  soon  as  practicable,  a  deed  of  the  said  land  recon- 
veying  the  same  to  plaintiff  so  that  it  appears  that  at  the 
time  of  the  commencement  of  the  action,  the  respondent 
had  good  title  to  the  land,  and  the  mistake  that  was  made 
in  the  meantime  would  not  affect  the  transaction  in  any  way 
between  the  appellant  and  the  respondent. 

We  see  no  substantial  error,  and  the  judgment  in  all 
things  will  be  affirmed. 

HoYT,  Scott  and  Stii,bs,  JJ.,  concur. 


[No.  1401.    Decided  Kofranber  9, 1894.] 

GBomOB  A.   Shbppard,    Trustee,  Appellant,   v.  A.    W. 
GuisWR  BT  ux.,  Respondents. 

▲FPSAIr-OU>B&     MADB    AFTBR    JUDGMBNT—PRACTICB— ATTACH- 
MBNT— DISSOI^UTXON— BMTRY  OF  JUDGMBNT. 

Aft  order  pnrportitig  to  diisolYe  an  attachment  after  the  rendition 
of  judgment  in  the  action  in  which  it  was  issued,  and  which  is  in  ef- 
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feet  a  direction  by  the  court  to  the  sheriff  to  disregard  the  rights  of 
the  attaching  creditor  in  making  a  levy  under  the  execution  issued 
upon  the  judgment,  is  an  appealable  order  under  Laws  1S93,  p.  119. 

Where,  prior  to  the  rendition  of  final  judgment  in  a  cause  in  which 
an  attachment  had  been  issued,  a  motion  to  dissolve  the  attachment 
has  been  made,  and,  after  a  full  hearing  upon  affidavits,  denied,  it 
is  error  for  the  trial  court  to  entertain  another  motion  to  dissolve  the 
attachment 

The  fact  that  an  order  is  irregular  or  void  for  want  of  jurisdiction 
on  the  part  of  the  court  to  make  it  will  not  prevent  its  reversal  on  ap- 
peal. 

A  motion  to  dissolve  an  attachment  should  not  be  decided  upon 
facts  which  have  been  made  to  appear  in  another  action,  without 
making  them  a  part  of  the  record  in  the  attachment  action. 

Semble:  In  entering  judgment  in  a  cause  wherein  property  has 
been  attached  pending  the  litigation  the  correct  practice  is  to  have 
the  lien  by  vi.tue  of  the  attachment  expressly  preserved  in  the  judg- 
ment, and  the  property  levied  upon  made  subject  to  the  execution  to 
be  issued  thereon  by  express  direction. 

Appeal  from  Superior  Courts  Mason  County. 

Joseph  A.  McDonald^  for  appellant 
H.  S.  Tremper,  for  respondents. 

The  opmion  of  the  court  was  delivered  by 

HoYT,  J. — This  is  an  appeal  from  an  order  purporting  to 
dissolve  an  attachment  after  the  rendition  of  judgment  in  the 
action  in  which  it  was  issued.  Respondents  move  to  dis- 
miss, on  the  ground  that  an  appeal  from  such  an  order  does 
not  lie. 

The  law  of  1893  (Laws,  p.  119)  provides  for  an  appeal 
from  an  order  refusing  to  dissolve  an  attachment,  but  makes 
no  provision  for  an  appeal  from  an  order  dissolving  one» 
from  which  it  is  argued  by  the  respondents  that  the  legis- 
lature having  provided  for  the  appeal  in  the  one  case,  its 
failure  to  so  provide  in  the  other  must  negative  any  intention 
to  provide  for  such  appeal  which  may  be  gathered  from 
other  provisions  of  the  statute.  There  is  much  force  in  this 
contention,  but  we  do  not  feel  called  upon  to  decide  it  in 
this  case.     This  order,  while  in  form  one  for  the  dissolution 
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of  an  attachment,  was  made  after  judgment,  and  was  in 
effect  a  direction  by  the  court  to  the  sheriff  to  disregard  the 
rights  of  the  attaching  creditor  in  making  a  levy  under  the 
execution  issued  upon  the  judgment.  Hence  it  was  not 
such  an  order  as  is  usually  referred  to  in  speaking  of  an 
order  dissolving  an  attachment.  It  is  more  nearly  described 
in  that  part  of  the  law  which  provides  for  an  appeal  from  an 
order  affecting  a  substantial  right  made  after  judgment. 
That  this  order  is  such  as  might  affect  a  substantial  right  of, 
the  plaintiff  is  evident,  and  it  was  made  after  judgment,  so 
that  it  comes  directly  within  the  class  of  orders  above  re- 
ferred to.  It  is  probably  true  that  the  making  of  such  order 
was  irregular,  yet  that  fact,  or  even  the  extreme  fact  that  it 
was  void  for  want  of  jurisdiction  on  the  part  of  the  court  to 
make  it,  would  not  prevent  its  reversal  on  appeal.  See 
Stewart  v,  Lohr,  i  Wash.  341  (25  Pac.  457).  The  motion 
to  dismiss  the  appeal  must  be  denied. 

Upon  the  merits  it  is  only  necessarj'  to  say,  that,  before 
the  final  judgment  was  rendered  in  the  cause,  a  motion  to 
dissolve  the  attachment  had  been  made,  and,  after  full  hear- 
ing upon  affidavits,  denied.  From  the  order  denying  this 
motion  an  appeal  to  this  court  could  have  been  taken. 
Hence  it  was  a  final  determination  by  the  superior  court  of 
the  question  whether  or  not  the  attachment  should  be  dis- 
solved, and  it  was  error  on  the  part  of  the  lower  court  to 
again  enter  into  the  consideration  of  that  question.  But, 
even  if  we  concede  the  right  of  the  court  to  entertain  another 
motion  to  dissolve  the  attachment,  it  would  be  authorized  to 
decide  such  motion  only  upon  facts  of  record  in  the  cause  or 
brought  into  it  as  evidence  upon  the  hearing  of  the  motion. 
It  appears  that  the  court  in  passing  upon  this  motion 
assumed  to  decide  it  upon  facts  which  had  been  made  to 
appear  in  another  action,  without  having  them  made  a  part 
of  the  record  in  this  cause,  and  in  so  doing  we  think  it 
committed  error. 

There  has  been  some  discussion  as  to  the  correct  practice 
in  entering  judgment  in  a  cause  wherein  property  has  been 
attached  pending  the  litigation,  but  the  question  is  not  so 
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involved  in  this  case  as  to  authorize  tis  to  examine  it.  We 
would  observe,  however,  that  there  is  one  method  which  is 
safe,  whatever  may  be  said  as  to  others,  aud  that  is  to  have 
the  lien  by  virtue  of  the  attachment  expressly  preserved  in 
the  judgment,  and  the  property  levied  upon  made  subject 
to  the  execution  to  be  issued  thereon  by  express  direction. 
The  order  appealed  from  must  be  reversed. 

Dunbar,  C.  J.,  and  Andbrs,  Scott  and  Stii^bs,  JJ., 
ooncur. 


rNo.  1463.    Decided  Norember  9, 1894.] 

R,  H.  Norton,  Appellant,  v.  The  Crrv  op  Roslyn  bt  al-, 
Respondents. 

MUNICZPAZ,    CORPORATIONS— CONTRACT    FOR   CITY   PRINTZNO— IN- 
JUNCTION—PI^BADING. 

Ill  an  action  to  restrain  m  mnttidpttl  corporation  from  entering 
into  a  contract  for  doing  city  printing  on  the  ground  that  there  waa  a 
▼alid  subsisting  contract  between  it  and  the  plaintiff  for  the  city 
printing,  it  is  not  necessary  to  aUege  in  the  complaint  every  step  re- 
quired by  statute  leading  up  to  the  making  of  the  contract ;  but  it 
is  sufficient  to  aUege  that  bids  had  been  advertised  for,  and  that  in 
pursuance  thereof  a  contract  had  been  let  and  duly  entered  into  by  the 
city,  and  the  person  to  whom  the  contract  had  been  awarded. 

The  fact  that  a  contract  with  a  municipal  corporation  to  do  the 
city  printing  has  been  assigned  to  a  third  party  will  not  authorize 
the  city  to  make  a  new  contract  with  other  parties  for  the  work,  after 
the  city  has  allowed  the  original  contract  to  remain  in  force,  and  the 
assignee  has  performed  work  and  received  pay  thereunder  with  its 
knowledge  of  the  assignment.    (Stii^bs,  J.,  dissents.) 

Appeal  from  Superior  Court,  KUtitas  County, 

Pruyn  &  Ready,  for  appellant. 

Wager  &  Graves  and  Ralph  Kaufftnan,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

HOYT,  J. — ^This  action  was  brought  to  restrain  the  City 
of  Roslyn  and  its  Board  of  Trustees,  &om  letting  a  contract 
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for  the  advertising  and  printing  of  the  city,  from  November 
16,  1893.  Among  other  allegations  of  the  complaint  was 
one  to  the  eflfect  that  the  City  of  Roslyn  had,  in  June,  1893, 
let  a  contract  for  the  advertising  and  printing  of  the  city  for 
the  year  ending  Jtme,  1894,  ^  ^^  Rosl}^!  News,  and  its 
proprietors,  and  that  such  proprietors  had  entered  upon  the 
performance  of  the  work  required  of  them  by  the  city  in 
pursuance  of  the  contract  so  let.  That  the  plaintiff  had 
succeeded  by  lease,  to  the  plant  of  the  Roslyn  News,  and  by 
assignment  of  its  proprietors  to  their  rights  in  the  contract 
in  question.  That  he  had  continued,  and  was  continuing 
the  publication  of  such  paper,  and  had  done  work  under 
said  contract  for  the  city,  and  presented  bills  therefor,  which 
were  audited  by  the  common  council  and  paid. 

There  were  other  allegations  of  the  complaint  necessary  to 
constitute  a  cause  of  action.  At  least  we  shall  assume  that 
the  complaint  contained  the  other  necessary  allegations,  for 
the  reason  that  the  objections  thereto,  as  stated  in  the  brief 
of  the  respondents,  are  all  founded  upon  the  insu£Sciency  of 
the  allegations  above  specified.  There  is,  in  addition  to  the 
objections  founded  upon  these  allegations,  a  general  one, 
which  raises  the  question  of  the  jurisdiction  of  courts  of 
equity  to  interfere  with  municipal  corporations  in  relation  to 
their  transaction  of  business  of  the  kind  set  out  in  the  com- 
plaint, but  it  is  not  necessary  to  say  more  in  reference  thereto 
than  that  it  has  been  determined  by  this  court  adversely  to 
the  contention  of  respondents.  See  Times  Publishing  Co,  v. 
City  of  Everett,  9  Wash.  518  (37  Pac.  695). 

The  first  objection  which  goes  to  specific  parts  of  the  com- 
plaint is  that  there  is  no  su£Scient  statement  therein  to  show 
that  the  contract  upon  which  the  rights  of  the  plaintiff  are 
ounded  was  entered  into  with  the  formalities  required  by 
statute,  and  that  without  these  allegations  it  is  not  made  to 
appear  that  plaintiff  has  any  rights  founded  upon  a  legal 
contract  with  the  city.  We  think,  however,  that  it  was  not 
necessary  to  allege  in  the  complaint  every  step  which  led  up 
to  the  making  of  the  contract.  It  was  sufficient  to  allege 
that  bids  had  been  advertised  for,  and  that  in  pursuance 
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thereof  a  contract  had  been  let  and  duly  entered  into  by  the 
city,  and  tiie  person  to  whom  the  contract  was  awarded.  So 
much  appearing,  the  presumption  as  to  the  rightfulness  of 
the  action  of  public  officers  will  obtain  in  aid  of  the  com- 
plaint, and  until  the  contrary  appears  it  will  be  presumed 
that  the  contract  was  entered  into  in  pursuance  of  the  stat- 
ute. The  plaintiflF  allegiad  that  the  city  had  entered  into 
a  contract  under  which  he  claimed  rights,  and  this  was 
all  that  was.  necessary  to  warrant  the  court  in  presuming 
that  the  contract  was  a  legal  one. 

The  other  objection  grows  out  of  the  fact  that  the  own- 
ship  of  the  paper  in  which  the  advertising  was  to  be  done 
had  changed,  and  that  the  rights  of  the  proprietors  under 
the  contract  had  been  assigned.  The  first  part  of  this  ob- 
jection is  not  sustained  by  the  allegations  of  the  complaint. 
It  does  not  appear  therefrom  that  there  has  been  any  change 
in  the  ownership  of  the  paper,  or  of  the  plant.  It  only  ap- 
pears that  the  same  had  been  leased  to  the  plaintiff.  It  does 
appear,  however,  that  the  proprietors  of  the  paper  had  as- 
signed their  interest  in  the  contract,  to  the  plaintiff,  at  the 
same  time  requiring  of  him  a  contract  with  security,  that  he 
would  discharge  the  obligations  resting  upon  them  there- 
under. It  appeared  from  the  allegations  of  the  complaint 
that  the  form  of  the  bid,  and  of  the  acceptance  thereof  by  the 
council,  as  preliminary  to  the  execution  of  the  contract,  had 
particular  reference  to  the  Roslyn  News  as  the  basis  of  the 
contract,  and  that  it  was  with  this  paper,  through  its  pro- 
prietors, that  the  contract  was  entered  into.  It  further  ap- 
pears that  this  same  paper  was  yet  being  published  in  such 
a  way  as  to  enable  the  work  to  be  performed  through  it  by 
its  present  proprietors  as  fully  as  it  could  have  been  under  its 
former  ones.  If,  immediately  upon  transfer  of  the  paper  and 
the  assignment  of  the  contract,  action  had  been  taken  by  the 
city  to  cancel  it  on  that  account,  there  might  be  ground  for 
claiming  that  it  was  jao  longer  in  force,  but  it  appears  from 
the  allegations  of  the  complaint  that  no  such  action  was 
taken  by  the  city.  On  the  contrary  it  appears  that  the  con- 
tract was  allowed  to  remain  in  full  force  and  apparently 
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binding  upon  the  city  and  the  plaintiflF,  as  owner  of  the  Ros- 
l)m  News,  and  that  certain  work  under  the  contract  was  per- 
formed by  him  to  the  knowledge  of  the  respondents.  We 
are,  therefore,  of  the  opinion,  that  if  there  was  any  techni- 
cal ground  upon  which  the  contract  could  have  been  declared 
forfeited  by  reason  of  the  acts  above  set  forth,  the  right  to 
declare  such  forfeiture  was  waived. 

Other  questions  in  relation  to  the  rights  of  the  parties 
growing  out  of  the  allegations  of  the  complaint  were  dis- 
cussed by  counsel,  but  we  do  not  think  it  proper  that  we 
should  enter  into  an  investigation  thereof  upon  the  record 
before  us.  The  only  question  presented  by  the  appeal  is  as 
to  whether  or  not  the  court  below  rightly  sustained  a  de- 
murrer to  the  complaint,  and  having  determined  that  it  com- 
mitted error  in  so  doing,  we  shall  content  ourselves  with 
reversing  the  judgment,  and  remanding  the  cause  with  in- 
structions to  overrule  the  demurrer. 

Dunbar,  C.  J.  and  Scott,  J.,  concur. 

Stiuss,  J.  (dissenting-) .  I  do  not  think  a  contract  of  this 
kind  assignable,  unless  it  is  so  provided  in  terms,  and  there- 
fore dissent. 


[No.  1500.    Decided  November  9, 1894.] 

W.  E.  Murrey,  Respondent,  v.  John  KBI.SO,  Appellant 

ntlNCIPAI,     AND    A6BKT  — UABILITY    FOR    TOUTS     OF     AGBNT— 
MAIrlCZOUS   PROSECUTION— BVIDBNCB. 

Where  an  agent  employed  to  search  for  certain  property  which 
his  principal  had  lost,  and  to  take  all  legal  steps  necessary  for  its 
recovery,  wrongfully  caused  the  arrest  of  a  person  by  charging  him 
with  the  larceny  of  the  property,  the  principal  is  not  liable  for  such 
malicious  prosecution,  as  the  character  of  the  emplo3rment  did  not 
authorize  the  commission  of  illegal  acts  on  the  part  of  the  agent. 

In  an  action  for  malicious  prosecution,  under  such  circumstances, 
evidence  that  defendant  stated  that  his  agent  had  gotten  himself 
into  txonble  by  instituting  criminal  proceedings,  and  that  he  was 
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going  to  stand  by  him  and  aee  him  thfongh,  is  insoffident  to  wamnt 
a  yerdict  against  defendant. 

Appeal  from  Superior  Courts  Lewis  County. 

Edward  F,  Hunter^  for  appellant. 

W.  I.  Agnew  and  5.  C,  IVkiie,  for  respondent 

The  opinion  of  the  conrt  was  delivered  by 

HoTT,  J. — ^This  action  was  brought  against  appellant  and 
one  Webster,  to  recover  damages  for  malicious  prosecution. 
The  injury  complained  of  was  that  plaintiff  had  been 
arrested,  charged  with  grand  larceny  upon  the  complaint  of 
said  Webster,  who,  it  was  claimed,  was  the  agent  of  the 
appellant. 

Numerous  exceptions  were  taken  during  the  progress  of 
the  trial,  and  errors  founded  thereon  have  been  argued  here, 
but  the  conclusion  to  which  we  have  come  as  to  the  force  of 
the  evidence  introduced  upon  the  trial  renders  it  uxmeces- 
sary  for  us  to  consider  them.  There  is  no  evidence  in  the 
record  tending  in  the  least  degree  to  connect  the  appellant 
with  the  proceedings  for  the  arrest  of  the  plaintiff,  except 
the  fact  that  he  had  employed  said  Webster  to  search  for 
certain  property  which  he  had  lost,  and  to  take  all  legal 
steps  necessary  for  its  recovery.  There  is  not  a  particle  of 
proof  tending  to  show  that  he  authorized  or  directed  the  in- 
stitution of  the  proceedings  for  the  arrest  of  the  plaintiff. 
The  most  that  appeared  from  the  entire  case  was  that  he 
had  employed  Webster  as  his  agent  to  do  what  he  lawfully 
could  in  the  prosecution  of  his  business.  This  being  so,  it 
is  clear  that  he  would  not  be  responsible  for  an  illegal  act  of 
said  Webster,  as  he  was  authorized  only  to  do  legal  acts. 

In  order  to  sustain  the  action  for  malicious  prosecution 
there  must  be  positive  wrong  on  the  part  of  the  defendant, 
either  through  something  which  he  has  done  himself  or 
which  he  has  authorized.  There  was  nothing  unlawful 
in  the  employment  by  the  defendant  of  Webster  as  his  agent 
for  the  purposes  for  which  he  was  employed.    Hence  from 
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the  fact  of  such  employment  no  wrong  could  be  imputed  to 
the  appellant,  and  since  some  wrong  must  be  brought  home 
to  him  before  he  can  be  made  liable  in  this  action,  there  was 
an  absolute  failure  to  prove  an  element  necessary  to  estab- 
lish liability  on  his  part.  It  is  true  that  there  were  some 
statements  made  by  the  appellant,  after  the  institution  of 
this  suit,  put  in  evidence  against  his  objection,  but  we  are 
unable  to  see  that  they  tended  in  any  manner  to  establish 
his  liability  for  the  unlawful  acts  of  said  Webster.  The 
most  that  can  be  gathered  from  such  statements  is  that  he 
was  aware  that  Webster  had  gotten  himself  into  this  trouble 
while  he  was  at  work  for  him,  and  that  for  that  reason  he 
was  going  to  stand  by  him  and  see  him  through.  But  this 
did  not  tend  in  any  manner  to  prove  that  he  had  author- 
ized or  encouraged  the  institution  of  the  criminal  proceedings. 
That  such  was  not  his  intention  in  making  the  statements  is 
clearly  evidenced  by  the  fact  that  in  the  same  conversation  he 
stated  that  he  had  no  knowledge  whatever  of  the  institution 
of  the  proceedings  by  Webster. 

In  order  to  sustain  this  action  against  appellant  it  was 
necessary  for  plaintiflF  to  show  more  than  that  Webster  was 
the  agent  of  appellant  for  the  transaction  of  lawful  business. 
He  must  show  either  that  the  business  in  which  he  had  em- 
ployed him  was  in  itself  unlawful,  and  that  the  proceedings 
under  consideration  were  in  pursuance  thereof,  or  he  must 
show  that  appellant  had  some  connection  with  the  proceed- 
ings which  are  the  foundation  of  the  action.  We  have  care- 
fully examined  the  entire  record  and  have  been  unable  to 
find  any  proof  tending  even  in  the  most  remote  degree  to 
establish  either  of  these  facts. 

It  follows  that  there  is  nothing  to  sustain  the  verdict  of 
the  jury  and  that  the  judgment  must  be  reversed  and  the 
cause  remanded  for  a  new  trial. 

Dunbar,  C.  J.,  and  Andbrs,  Scott  and  Stii^es,  JJ., 
concur. 

4-lOW 
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[No.  1365.    Decided  Norember  xo,  1894.] 

S.    W.    Barnes,  et  al.,  Appellants,  v.  S.   T.  Packwood, 
ET  AL.,  Respondents. 

▲MKNDMBNT    OP    PI^BADXNGS—BVIDBNCB— PAROL    PROOF    TO    BS- 
TABLISH  MISTAKB  IN  WRITTBN  INSTRUMBNT. 

The  fact  that  the  court  allows  defendants  to  amend  their  answer  at 
the  trial,  after  three  answers  had  already  been  filed  in  the  case,  does 
not  constitute  an  abuse  of  discretion  on  the  part  of  the  court. 

Where  it  is  sought  to  vary  the  terms  of  a  written  agreement  on  the 
grotmd  that  through  mutual  mistake  it  fails  to  express  the  agreement 
actually  made,  a  mere  preponderance  of  proof  will  not  be  sufficient, 
but  the  evidence  establishing  the  mutuality  of  the  mistake  must  be 
clear,  unequivocal  and  convincing. 

Appeal  from  Superior  Court,  Kittitas  County. 

Ralph  Kauffman,  for  appellants. 
Pruyn  &  Ready,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J. — ^This  is  an  action  on  a  promissory  note. 
The  note  sued  upon  is  as  follows  : 

**  $1500.00.  Ellensburg,  Wash.,  Oct.  8,  1888. 

One  year  after  date,  without  grace,  at  12  o'clock  M.,  we 
or  either  of  us  promise  to  pay  to  the  order  of  Barnes  &  Mc- 
Candless,  for  the  use  of  the  Agricultural  Fair  Association, 
Fifteen  hundred  dollars  U.  S.  Gold  Coin,  value  received, 
with  interest  from  date  at  the  rate  of  one  per  cent,  per 
month,  interest  payable  when  due,  and  if  not  so  paid  to  be- 
come a  part  of  tlie  principal  and  to  bear  like  interest  until 
paid.  And  further  agreeing  that  if  the  same  be  not  paid 
when  due  and  suit  be  brought  to  collect  the  same  or  any 
portion  thereof,  to  pay  ten  per  cent,  on  the  amount  due  as 
attorney's  fee  for  collection. 

S.  T.  Packwood. 
Walter  A.  Bui^i,, 
J.  M.  Shelton. 
,  A.  B.  Whitson. 
Thomas  Haxey, 
S.  R.  Geddis. '• 
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The  defendants  answering  the  complaint  alleged,  that  the 
note  was  signed  in  its  present  form  through  mistake ;  that 
the  agreement  and  intention  was  that  the  note  should  be 
signed  by  the  signers  thereof  as  trustees  of  an  association 
known  as  the  Agricultural  Pair  Association  ;  that  they  were 
not  to  be  held  individually  responsible ;  that  it  was  with  this 
understanding  that  they  signed  it,  and  that  it  was  the  under- 
standing of  Barnes  &  McCandless,  the  plaintiffs,  that  it  was 
so  signed ;  that  on  the  day  the  promissory  note  set  out  in 
the  complaint  was  executed  there  was  a  meeting  of  the  board 
of  trustees  of  said  corporation,  at  which  meeting  the  defend- 
ants were  present,  and  at  said  meeting  a  resolution  was 
passed  to  borrow  from  said  Barnes  &  McCandless,  for  and 
on  behalf  of  said  corporation,  the  said  sum  of  $1500,  and 
that  the  money  was  borrowed  and  the  contract  entered  into 
in  accordance  with  said  agreement  and  resolution ;  alleging 
that  the  defendants  received  no  benefit  from  said  money ; 
that  it  was  turned  over  to  said  association,  and  that  no  con- 
sideration passed  between  the  defendants  and  said  Barnes  & 
McCandless  for  said  note. 

The  plaintiffs  objected  to  any  testimony  being  heard  under 
this  answer  for  the  reason  that  it  did  not  state  facts  sufiicient 
to  constitute  a  defense  to  the  complaint.  The  court,  how- 
ever, overruled  the  objection  and  the  case  went  to  trial. 
Plaintiflfe  offered  the  note  in  evidence,  proved  its  execution 
and  rested  their  case.  The  defendants*  testimony  was  in 
accordance  with  the  allegations  of  the  answer,  so  that  the 
question  arises  here,  was  the  testimony  for  the  defense  suffi- 
cient to  overcome  the  presumption  arising  from  the  execution 
of  the  note,  the  execution  of  which  was  admitted.  The  case 
was  tried  by  the  court  and  a  judgment  rendered  for  costs  for 
the  defendants. 

It  was  contended  by  the  appellants  that  the  court  erred  in 
allowing  the  defendants  to  amend  their  answer  at  the  trial, 
and  in  not  giving  judgment  for  the  plaintiffs  on  the  plead- 
ings, inasmuch  as  three  answers  had  already  been  filed  in 
the  cause,  and  that  it  was  a  clear  abuse  of  the  court's 
discretion  to  permit  the  filing  of  the  fourth  ;  that  even  that 
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was  insufficient  as  it  contains  no  allegation  of  a  mutual 
mistake  and  such  an  allegation  is  necessary. 

We  think  the  answer  substantially  contains  the  allegation 
of  mutual  mistake,  although  not  in  so  many  words ;  and 
the  court  having  such  a  large  discretion  under  our  law  and 
practice  in  matters  of  amendments,  we  do  not  think  we 
would  be  justified  in  reversing  the  case  for  this  reason* 
There  is  ho  allegation  of  fraud  in  the  answer. 

The  general  rule  laid  down  by  the  text  writers  is  that 
parol  evidence  is  not  admissible  to  contradict,  qualify,  ex- 
tend or  vary  written  instruments,  but  that  their  interpreta- 
tion must  depend  upon  their  own  terms.  But  to  relieve 
parties  from  the  distress  of  accident  or  mistake  or  fraud, 
courts  bf  equity  will  admit  parol  evidence  to  qualify  and 
correct  and  necessarilly  sometimes  to  even  defeat  the  terms 
of  written  instruments. 

**One  of  the  most  common  classes  of  cases,"  says  Mn 
Story  in  his  Equity  Jurisprudence,  Vol.  i,  §  152,  **  in  which 
relief  is  sought  in  equity  on  account  of  a  mistake  of  facts 
is  that  of  written  agreements  either  executory  or  executed. 
Sometimes  by  mistake  the  written  agreement  contains  less 
than  the  parties  intended,  sometimes  it  contains  more,  and 
sometimes  it  simply  varies  from  their  intent  by  expressing 
something  different  in  substance  from  the  truth  of  that 
intent.  In  all  such  cases  if  the  mistake  is  clearly  made  out 
by  proofs  entirely  satisfactory,  equity  will  reform  the  con- 
tract so  as  to  make  it  conformable  to  the  precise  intent  of 
the  parties.  But  if  the  proofs  are  doubtful  and  unsatisfac- 
tory, and  the  mistake  is  not  made  entirely  plain,  equity  will 
withhold  relief,  upon  the  ground  that  the  written  paper 
ought  to  be  treated  as  a  full  and  correct  expression  of  the 
intent  until  the  contrary  is  established  beyond  a  reasonable 
controversy/* 

It  would  certainly  be  a  dangerous  doctrine  to  announce 
that  the  terms  of  a  written  instrument  should  be  varied 
and  its  effect  changed  or  destroyed  by  any  slight  testi- 
mony, or  mere  preponderance  of  testimony.  The  very 
object  of  reducing  agreements  to  writing  is  to  prevent 
trouble  arising  from  the  defects  of  memory.  All  the  agree- 
ments which  have  been  talked  about  by  the  parties  leading 
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tip  to  the  final  agreement  are  presumed  to  be  merged  in  the 
writing,  and  the  object  of  this  precaution  would  be  de- 
stroyed and  it  would  have  a  tendency  to  encourage  perjury, 
if  upon  slight  testimony  the  sacredness  of  the  written  in- 
strument could  be  destroyed.  And  such  is  almost  the  uni- 
form holding  of  the  courts. 

In  Townshend  v.  Stangroom,  6  Ves.  339,  Lord  Eldon  says 
that  those  producing  evidence  of  a  mistake  undertake  a  case 
of  great  difficulty,  and  that  the  evidence  must  be  irrefrag- 
able. In  Sable  v.  Maloney^  48  Wis.  331  (4  N.  W.  479), 
the  court  held  that  a  written  instrument  would  not  be 
reformed  on  the  ground  of  alleged  mistake  unless  the  party 
complaining  move  promptly  after  the  discovery  of  the  mis- 
take, and  not  then  without  dear  proof.     Said  the  court : 

'*  *  If  the  proofs  are  doubtful  and  unsatisfactory,  and  the 
mistake  is  not  made  entirely  plain,  equity  will  withhold 
relief,  upon  the  ground  that  the  written  paper  ought  to  be 
treated  as  the  Ml  and  correct  expression  of  the  intent  un- 
less the  contrary  is  established  beyond  reasonable  contro- 
'  versy.'  The  parties  to  the  deed,  who  appear  to  be  equally 
credible,  are  in  direct  conflict,  and  there  was  no  other  direct 
evidence  nor  any  surrounding  circumstances  in  corrobora- 
tion of  the  testimony  of  the  grantor  of  the  deed." 

So  in  the  case  at  bar.  The  testimony  of  the  defendants 
and  the  plaintiffs  is  in  direct  conflict.  It  matters  not  that 
there  are  four  defendants  and  two  plaintiffs.  Even  the  bur- 
den of  proof  does  not  depend  upon  the  number  of  witneses 
who  testify  on  the  respective  sides  of  the  case.  It  was  held 
in  Mead  v.  Westchester  Fire  Ins,  Co.,  64  N.  Y.  453,  that  to 
justify  the  court  in  changing  language  of  the  written  instru- 
ment sought  to  be  reformed  (except  in  case  of  fraud),  it 
must  be  established  that  both  parties  agreed  to  something 
different  from  what  is  expressed  in  the  writing,  and  the 
proof  upon  this  point  should  be  so  dear  and  convindng  as 
to  leave  no  room  for  doubt. 

In  Stiles  v.  Willis,  Admr.,  66  Md.  552  (8  Atl.  353),  it 
was  hdd  that  where  application  is  made  to  a  court  of  equity 
to  have  a  mortgage  deed  reformed,  by  having  a  personal 
covenant  inserted  therein,  as  to  one  of  the  parties,  alleged  to 
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have  been  omitted  by  mistake  of  the  draftsman,  the  proof 
must  be  of  such  a  character  as  to  leave  no  doubt  whatever 
in  the  mind  of  the  court  that  mistake  has  intervened,  and 
that  the  instrument  is  variant  from  the  actual  contract  of 
the  parties  ;  that  it  is  not  enough  to  show  the  intention  of  one 
of  the  parties  to  the  instrument  only,  but  the  proof  must  be 
established  incontrovertibly  that  the  error  in  the  instrument 
alleged  was  common  to  both  parties.  In  other  words,  it 
must  be  conclusively  established  that  both  parties  under- 
stood the  contract  as  it  is  alleged  it  ought  to  have  been  ex- 
pressed, and  as  in  fact  it  was,  but  for  the  mistake  alleged  in 
reducing  it  to  writing. 

This  case  is  on  a  dead  level  with  the  case  at  bar,  and, 
with  the  other  cases  above  quoted,  seems  to  us  to  go  to  the 
extent  of  holding  that  the  mistake  must  be  established 
beyond  a  reasonable  doubt. 

In  Stockbridge  Iron  Co.  v,  Hudson  Iran  Co.  ^  102  Mass.  45 » 
the  court  said : 

**By  the  common  law,  parties  who  execute  written  instru-  . 
ments  are  bound  by  them,  and  parol  evidence  is  not  admis- 
sible to  add  to  or  diminish  or  vary  their  terms.  The  rule  is 
of  great  practical  importance  for  the  protection  of  the  inter- 
ests of  the  citizen,  and  it  is  the  more  so  since  parties  and  inter- 
ested witnesses  are  permitted  to  testify.  The  writing  must  be 
regarded,  prima  facie,  as  a  solemn  and  deliberate  admission 
of  both  parties  as  to  what  the  terms  of  the  contract  actually 
were,*'  citing  Badcock  v.  Smith,  22  Pick.  61,  where  the  court 
held  that  **the  power  of  rectifying  and  reforming  solemn 
written  contracts  is  one  which  by  courts  of  general  chan- 
cery jurisdiction  is  exercised  very  sparingly,  and  only  upon 
the  clearest  and  most  satisfactory  proof  of  the  intention  of 
the  parties.*' 

And  it  is  also  asserted  in  Stockbridge  Iron  Co.  v.  Hudson 
Iron  Co.,  supra,  that 

**The  ordinary  rule  of  evidence  in  civil  actions,  that  a 
fact  must  be  proved  by  a  preponderance  of  evidence,  does 
not  apply  to  such  a  case  as  this.  The  proof  that  both 
parties  intended  to  have  the  precise  agreement  set  forth  in- 
serted in  the  deed,  and  omitted  to  do  so  by  mistake,  must 
be  made  beyond  a  reasonable  doubt.'* 
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The  logic  of  the  cases  cited,  even  where  it  is  not  so  spe- 
cifically expressed,  is  that  the  proof  of  a  mistake  must  be 
beyond  a  reasonable  doubt.  But  we  might  stUl  go  beyond 
the  question  of  mere  preponderance  and  yet  not  go  to  the 
extent  of  requiring  the  proof  beyond  a  reasonable  doubt. 
That  a  mere  preponderance  of  the  testimony  will  not  be 
su£Bcient  to  overcome  the  presumption  that  the  parties  have 
expressed  their  agreement  in  the  contract,  has  been  decided 
by  this  court  in  Voorhies  v.  Hennessy^  7  Wash.  243  (34 
Pac.  931).  In  that  case  there  was  an  attempt  to  prove  by 
parol  evidence  that  an  absolute  bill  of  sale  was  given  as  a 
chattel  mortgage;  and  the  court,  in  speaking  of  the  testi- 
mony in  that  case,  says: 

"In  such  cases  the  solemnity  of  a  writing  is  not  to  be 
overcome  by  a  mere  preponderance  of  evidence.  The  writ- 
ing itself  stands  as  the  clearly  stated  and  deliberately  ascer- 
tained intention  of  the  parties,  which  must  be  enforced,  un- 
less it  is  shown  by  clear,  positive  and  convincing  evidence 
that  the  mutual  intention  was  something  else,  and  that  it 
was  with  such  different  intention  understood  by  both  parties 
that  the  instrument  was  delivered  and  accepted.  This  is 
the  rule  in  equity,  where  cases  of  this  kind  are  most  fre- 
quently heard;  and  when  submitted  to  a  jury  the  same  nile 
applies." 

The  rule  is  laid  down  in  Jones  on  Mortgages,  §  335, 
that  one  who  alleges  that  his  deed  in  absolute  form  was  in- 
tended as  a  mortgage  only,  is  required  to  make  strict  proof 
of  the  fact;  that  the  proof  must  be  clear,  unequivocal  and 
convincing;  that  the  fact  that  the  grantor  understood  the 
transaction  to  be  a  mortgage  is  not  alone  sufficient  to  prove 
it  to  be  so,  but  if  the  evidence  is  doubtful  and  unsatisfactory, 
if  it  fails  to  overcome  the  strong  presumption  arising  from 
the  terms  of  the  absolute  deed  by  testimony  entirely  clear 
and  convincing  beyond  reasonable  controversy,  the  deed 
must  have  effect  in  accordance  with  its  terms;  that  the  un- 
supported testimony  of  the  plaintiff,  contradicted  by  the 
defendant,  is  insufficient  to  convert  an  absolute  deed  into  a 
mortgage.  Here  it  will  be  observed  that  it  is  the  unsup- 
ported testimony  of  the  defendants,  contradicting  that  of 
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the  plaintiffs,  which  is  relied  upon  to  relieve  the  defendants 
from  the  obligation  imposed  by  the  written  instrument. 

In  Purington  v.  Akhurst^  74  111.  490,  it  was  decided  that 
where  a  bill  of  sale  is  made  of  vessels  for  one-half  interest 
therein,  it  will  require  evidence  of  the  clearest  character  to 
show  that  it  was  intended  only  as  a  mortgage  to  secure  a 
loan  or  advances.  To  the  same  effect  is  Sewell  v.  Price's 
Adm'r,  32  Ala.  97. 

•*To  show  by  parol  that  a  deed  absolute  in  form  is  a  mort- 
gage the  evidence  must  be  clear  and  convincing.*' — McCor- 
mick  V.  Hemdon,  67  Wis.  648  (31  N.  W.  303). 

**The  rule  in  cases  of  this  kind,"  said  the  court  in  Cad- 
man  V.  Peter,  118  U.  S.  73  (6  Sup.  Ct.  957)  *  Is  well  set- 
tled. If  the  conveyance  is  in  fee,  with  a  covenant  of  war- 
ranty, and  there  is  no  defeasance,  either  in  the  conveyance 
or  a  collateral  paper,  parol  evidence  to  show  that  it  was  in- 
tended to  secure  a  debt,  and  to  operate  only  as  a  mortgage, 
must  be  clear,  unequivocal,  and  convincing,  or  the  presump- 
tion that  the  instrument  is  what  it  purports  to  be  must  pre- 
vail." 

See,  also,  Howlani  v.  Blake,  97  U.  S.  624.  CoyU  v. 
Davis,  116  U.  S.  108  (6  Sup.  Ct.  314);  TUden  v.  Streeter, 
45  Mich.  533  (8  N.  W.  502). 

If  a  mere  preponderance  of  the  testimony  were  all  that 
was  required  to  destroy  the  force  of  a  written  instrument, 
there  would  be  very  little  use  in  reducing  an  agreement  to 
writing;  for  the  preponderance  of  testimony  is  required  in 
any  case  to  establish  the  affirmative  propositions  asserted. 
So  that  it  must  be  seen  that  if  any  effect  at  all  is  given  to  a 
written  instrument  the  rule  of  mere  preponderance  cannot 
attach. 

In  this  case  it  had  been  several  years  from  the  time  the 
note  was  given  until  the  action  was  tried,  and  the  tes- 
timony of  the  defendants  satifies  us  that  their  recollection 
of  events  which  transpired  at  the  meeting  testified  of  could 
not  be  very  definite  or  certain.  Neither  is  the  testimony  of 
the  defendants  entirely  harmonious.  It  is  testified  by  the 
defendants  that  a  resolution  was  passed  by  the  board  of 
trustees  authorizing  the  borrowing  of  the  money  in  question 
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from  Barnes  &  McCandless;  that  the  trustees  were  called 
together  for  that  purpose,  and  at  the  instance  of  Barnes, 
who  was  present  when  the  resolution  was  passed.  This 
resolution  is  not  even  brought  to  bear  in  this  case,  but  de- 
pends also  upon  the  memories  of  the  witnesses,  for  the  rec- 
ords of  the  society  had  been  burned  between  the  time  of  the 
alleged  passage  of  the  resolution  and  the  bringing  of  the 
action.  One  of  the  witnesses  testified  in  relation  to  the  mat- 
ter that  they  all  went  down  to  the  office  of  Barnes  &  Mc- 
Can(£less  and  signed  the  note.  Others  are  not  certain  where 
the  note  was  signed,  but  think  probably  it  was  there,  and 
are  not  able  to  remember  who  was  present  at  the  time  of  the 
signing.  They  all  say  that  it  was  the  understanding  that 
they  were  not  to  be  held  liable  as  individuals  but  as  trustees, 
but  the  utterances  which  brought  about  the  understanding 
are  dragged  out  of  the  witnesses  by  direct  and  leading 
questions.  Referring  to  the  testimony  of  Walter  A.  Bull, 
for  instance,  when  asked  whether  there  was  any  talk  about 
individual  liability: 

"Answer.     I  think  there  was. 

Question.     What  was  said  about  that  ? 

A.     We  wouldn't  sign  only  for  the  corporation. 

Q.     What  did  Barnes  say  about  that  ? 

A.     All  right. 

Q.  How  much  money  do  you  remember  was  to  be 
loaned? 

A.     $1500. 

Q.     You  have  heard  the  note  in  controversy  there  read  ? 

A.     Yes. 

Q.     Did  you  sign  this  note  ? 

A.     Yes. 

Q.     How  did  you  come  to  sifijx  this  note? 

A.     I  signed  the  note  for  the  association. 

Q.  Was  this  note  given  in  pursuance  of  the  arrangement 
had  there  with  Mr,  Barnes  ? 

A.     Yes. 

Q.    Now,  who  drew  up  this  note? 

A.     I  don't  know. 

Q.     Where  did  you  sign  the  note  ? 

A.     I  think  it  was  in  Mr.  Barnes'  office. 

Q.     When  you  signed  it  whom  did  you  intend  to  bind  ? 
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A.  The  Fair  Assodation. 

Q.  Anybody  else  ? 

A,  No. 

Q.  Did  you  intend  to  bind  yourself? 

A.  No. 

Q.  Did  ycm  get  any  part  of  this  money  ? 

A.  No. 

Q.  Any  benefit  directly  or  indirectly  from  it  ? 

A.  No. 

Q.  What  was  done  with  the  money  ? 

A.  I  don't  know.  I  think  it  was  used  for  the  Fair  As- 
sociation." 

So  that  it  seems  that  the  memory  of  the  witness  is  so  faulty 
about  the  transaction  that  he  is  not  even  certain  what  use 
the  money  was  put  to,  for  which  he  made  himself  responsible, 
and  it  is  not  sufficient  that  his  intention  was  at  the  time  he 
signed  the  note  that  he  should  not  be  bound  individually  ; 
but  to  escape  the  responsibility  of  the  individual  note  which 
he  signed,  under  the  plea  of  a  mistake,  it  must  not  only 
plainly  appear  that  it  was  his  intention  that  he  should  not^ 
be  bound,  but  it  must  as  plainly  appear  that  it  was  the  in- 
tention of  Barnes  &  McCandless. 

During  the  testimony  given  by  Thomas  Haley  the  follow- 
ing questions  were  answered : 

*  *  Q.     Do  you  remember  any  resolution  being  passed  there  > 

A.     Yes. 

Q.     Do  you  remember  who  drew  it  up  ? 

A.  I  don't  remember  who  drew  it  up.  I  don't  remem- 
ber who  was  secretary. 

Q.  Now,  what  else  occurred  there  at  that  meeting? 
Was  there  any  agreement  made  between  the  president  and 
Mr.  Barnes  ? 

A.     Yes,  sir. 

Q.     State  what  that  agreement  was  ? 

A.  Mr.  Barnes  was  to  loan  the  association  money,  if  the 
board  of  trustees  would  sign  the  note. 

Q.     Sign  the  note  how  ? 

A.     As  an  association. 

Q.     Was  anything  said  about  personal  liability? 

A.     No,  sir. 

Q.  Was  there  any  talk  there  about  the  members  of  the 
board  not  wanting  to  be  personally  liable  ? 
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A.  There  was  talk  about  the  members  saying  they 
wouldn't  be  personally  liable. 

The  testimony  contradicts  itself,  for  if  there  was  nothing 
said  about  personal  liability  there  could  not  have  been  any- 
thing said  about  the  members  of  the  board  being  personally 
liable.  The  witness  testifies,  however,  that  Mr.  Barnes  was 
to  loan  the  association  money  if  the  board  of  trustees  would 
sign  the  note  as  an  association.  So  it  stands  to  reason,  if 
this  question  of  personal  responsibility  had  been  called  to  the 
minds  of  the  defendants  at  that  time,  and  they  had  refused 
to  sign  individually,  but  had  especially  agreed  to  sign  as 
trustees,  that  they  would  have  carried  that  agreement  out 
by  signing  as  trustees  instead  of  signing  as  individuals.  The 
following  excerpt  is  taken  from  the  testimony  of  A.  B. 
Whitson  : 

"Q.  You  can  state  how  you  know  this  meeting  was 
called  for  the  purpose  of  passing  this  resolution.  (Ob- 
jected to.) 

Q.    Did  you  hear  Mr.  Barnes  talk  about  this  matter? 

A.     No,  sir. 

Q,    Did  he  say  anything  at  the  meeting  about  it  ? 

A.  I  don't  remember  what  he  said  at  this  meeting.  It 
was  discussed  at  this  meeting. 

Q.     He  was  present  at  it  ? 

A.     Yes. 

Q.  Now  what  was  said  there  in  his  presence  about  why 
the  resolution  had  to  be  passed  ?    (Objected  to ;  sustained.) 

Q.    Now  state  what  transpired  at  this  meeting. 

A.  We  passed  this  resolution  that  we  would  borrow  this 
money  of  Barnes  &  McCandless. 

Q.  What  were  the  contents  of  that  resolution  *,  lo  you 
remember? 

A.     I  don't  remember  its  contents  exactly. 

Q.    What  was  the  substance  of  it  ? 

A.  Well,  the  resolution  was  passed  that  we  should  bor- 
row the  money  from  him. 

Q.    Do  you  know  who  prepared  that  resolution  ? 

A.    The  secretary. 

Q.  Now,  was  there  any  agreement  entered  into  there 
between  the  trustees  for  the  corporation  and  Mr.  Barnes? 

A.     There  was. 
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Q.     State  what  that  agreement  was.     State  what  Mr 
Barnes  did. 

A.  I  don't  know  what  Mr.  Barnes  said,  but  it  was  mutu- 
ally understood.     (Objected  to  **  mutually  understood.") 

THE  COURT :  You  can  state  what  the  effect  was  of 
what  was  said.     State  in  substance. 

A.  There  was  a  mutual  understanding  that  we  were  to 
sign  this  note  and  get  the  money  from  Mr.  Barnes. 

Q.     How  were  you  to  sign  it  ? 

A.     Sign  it  as  trustees  of  the  association." 

So  it  will  be  seen  from  this  testimony  that  the  witness  in- 
stead of  stating  the  facts  from  which  a  conclusion  could  be 
drawn  by  the  jury  or  by  the  court,  simply  stated  the  con- 
clusions, thereby  making  himself  a  judge  of  what  state  of 
facts  would  warrant  Barnes  in  coming  to  the  conclusion  that 
he  should  look  to  the  trustees  instead  of  the  individuals 
who  signed  the  note. 

(Continuing)  **  Q.  Was  there  anything  said  there  about 
the  individual  liability  of  the  trustees  ? 

A.     Yes,  sir. 

Q.     What  was  said  ? 

A.  I  remember  it  was  spoken  of  whether  we  would  be 
individually  liable  in  this  or  not. 

Q.     Was  that  spoken  of  by  the  trustees  ? 

A.     It  was,  in  open  meeting. 

Q.     Was  Mr.  Barnes  there? 

A.     Yes. 

Q.     Did  Mr.  Barnes  say  anything  in  answer  to  that  ? 

A.     I  don't  remember  as  he  did." 

In  answer  to  the  question,  **  How  did  you  come  to  sign 
this  note  sued  upon  here  as  individuals?"  the  answer  was: 

**A.  I  didn't  sign  it  as  an  individual.  I  signed  it  as  a 
trustee,  is  my  understanding. 

Q,  Did  anyone  advise  you  that  this  was  the  way  to  bind 
a  corporation  and  make  a  statement  to  that  effect  ?  (Ob- 
jected to;  overruled.) 

A.     I  don't  know  as  I  had  any  advice  on  the  subject. 

Q.     Who  drew  up  this  note  ? 

A.     I  don't  know." 

So  that,  so  far  as  Whitson's  testimony  is  concerned,  it  is 
simply  conclusive  of  what  his  understanding  was  at  the 
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time  the  note  was  signed,  without  proving  or  tending  to 
prove  in  any  way  the  understanding  of  the  plaintiffs. 

The  testimony  of  McCandless,  on  the  other  hand,  is  to 
the  effect  that  he  was  present  at  the  time  of  the  drawing  up 
and  signing  of  the  promissory  note  in  suit.  He  testifies 
that  the  president  of  the  association  came  to  the  plaintiffs  to 
know  if  they  would  loan  the  association  some  money,  and 
the  plaintiffs  told  him  they  would  not  loan  it  a  dollar.  **He 
then  said,  *will  you  loan  it  to  us  individually?'  I  told  him 
we  would,  and  he  went  in  and  came  back  and  we  drew  up 
a  note,  and  he  took  it  and  had  it  signed." 

**  Q.  When  you  say  you  wotdd  loan  it  to  them  individu- 
ally, to  what  individuals  did  you  refer  ? 

A.  Well,  -during  the  conversation  he  mentioned  the 
individuals  who  would  sign  the  note,  if  we  would  let  them 
have  the  money, — Mr.  Packwood,  Mr.  Bull,  Mr.  Haley, 
Mr.  Whitson,  Mr.  Geddis  and  himself,  and  we  told  him  we 
would  loan  those  gentlemen  the  money. 

Q.  •  And  you  told  him  you  would  not  loan  the  associa- 
tion a  dollar  ? 

A.     Yes,  sir;  that  we  would  not  loan  it  a  dollar." 

This  testimony  is  objected  to  by  the  respondents  on  the 
alleged  ground  that  it  does  not  refer  to  the  same  transaction. 
The  witness  states  that  it  was  on  the  same  day,  the  day 
prior  to  the  signing  of  this  note,  that  this  conversation 
occurred,  and  it  is  certainly  as  near  the  transaction  as  is  the 
testimony  of  the  defendants;  for  according  to  their  testi- 
mony the  resolution  and  agreement  spoken  of  here  was 
made  fiom  one  to  three  days  before  the  signing  of  the  note. 
The  positive  testimony  of  Mr.  Barnes  is  that  when  asked 
by  the  president  of  the  association  to  loan  said  association 
money,  he  told  him  that  he  would  not  loan  the  Fair  Associa- 
tion anything  at  all : 

"That  we  would  not  loan  it  a  dollar.  But  then  he  said 
he  could  get  an  individual  note  and  named  over  certain 
parties  he  thought  would  sign  the  note,  and  asked  if  he 
could  get  the  money  if  those  parties  would  go  on  the  note,* ' 
(mentioning  the  names  of  the  parties  who  now  appear  on 
tbe  note).  **  I  told  him  while  we  were  all  there  together, 
if  he  would  get  a  note  signed  by  those  parties  individually 
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we  would  let  him  have  the  money.  I  made  out  the  note 
myself  and  he  took  it  and  afterwards  brought  it  back  with 
those  names  on  there. 

Q.     Did  you  pay  out  the  money  on  the  note  ? 

A.     I  did.'' 

The  witness  also  testified  that  he  knew  of  the  financial 
condition  of  the  association;  that  there  was  a  mortgage  on 
its  property  for  $2500,  and  knew  that  it  would  not  be  a  safe 
investment  to  loan  it  money.  This  witness  testifies,  beside, 
that  the  note  was  not  signed  in  his  office  at  all,  but  that  it 
was  delivered  to  the  president  of  the  society  who  obtained 
the  signatures. 

It  can  be  readily  gathered  from  the  testimony  of  the  wit- 
nesses for  the  defense  that  they  are  not  certain  where  the 
note  was  signed.  Some  of  them  testify  that  they  thought 
it  was  signed  in  the  office  of  Barnes  &  McCandless.  In 
fact,  there  is  a  mist  of  uncertainty  hanging  over  their  testi- 
mony in  regard  to  the  whole  transaction;  just  such  uncer- 
tainty as  might  be  expected  where  men  are  relying  upon 
their  memories  concerning  the  transaction  of  several  years 
before,  uncertainties  which  it  is  the  special  office  of  a 
written  agreement  to  avoid. 

There  is  another  circumstance  in  this  case  which  strength- 
ens the  theory  of  appellants,  and  that  is  that  certain  signers 
of  this  note,  some  years  afterwards,  when  they  were  pressed 
for  pa3rment,  individually  agreed  each  one  to  pay  the  one- 
fourth  of  this  note.  This  agreement  is  testified  to  by  Kau£f- 
man,  a  disinterested  witness,  and  is  a  pertinent  circumstance 
in  the  case. 

Again,  the  form  of  the  note  itself  indicates  that  the  under- 
standing was  as  testified  to  by  Barnes.  If  these  parties  had 
intended  to  sign  a  note  binding  the  corporation  only,  they 
would  have  signed  it  as  they  did,  adding  after  their  names, 
^*  Trustees  of  the  Agricultural  Fair  Association.''  Such  a 
signing  as  this  would  simply  have  been  held  to  have  been 
descriptive  of  the  names  of  the  signers,  and-  would  probably 
not  have  bound  the  association  ;  but  it  would  have  indicated 
the  intention  of  the  parties  to  bind  the  association,  and  would 
have  been  such  a  signing  as  the  ordinary  citizen,  not  ac- 
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quainted  with  technical  law,  would  have  executed.  But 
here  the  note  not  only  is  not  signed,  *'The  Agricultural 
Fair  Association,  by  Packwood  ei  a/.,*'  nor  **Packwood 
Wo/.,  for  the  Agricultural  Fair  Association,'*  nor  ** Pack- 
wood  et  aL,  Trustees  of  the  Agricultural  Fair  Association,*' 
but  is  signed  in  such  a  manner  that  it  indicates  that  there 
was  no  attempt  or  thought  of  binding  the  association  in  any 
way.  It  is  true  that  there  occurs  in  the  note  this  language, 
-"  For  the  use  of  the  Agricultural  Fair  Association."  This 
is  explained  by  the  testimony  of  Bafnes  that  they  told  him 
they  wanted  that  inserted  so  that  it  would  show  where  the 
money  went,  as  the  money  was  actually  for  the  use  of  the 
Fair  Association,  and  assisted  them  in  keeping  their  books 
with  the  said  association.  It  is  also  no  doubt  true  that  the 
resolution  was  passed  authorizing  these  trustees  to  borrow 
money  for  the  association.  In  fact,  it  is  not  likely  that 
they  would  have  borrowed  it  under  any  circumstances  had 
not  such  a  resolution  been  passed  and  the  will  of  the  As- 
sociation been  thereby  expressed.  But  in  our  judgment 
that  was  all  the  effect  that  the  resolution  had,  and  from  that 
resolution  the  trustees  felt  warranted  in  borrowing  money 
for  the  use  of  the  association,  and  made  themselves  person- 
ally liable  for  the  same,  looking  to  the  society  for  their  pay 
and  relying  upon  the  resolution  as  authority  for  borrowing 
the  money. 

It  is  true  that  there  are  four  witnesses  who  testify  here  in 
favor  of  the  contention  of  the  respondents  and  only  two  in 
favor  of  that  of  the  appellants.  But  this,  as  we  have  said 
before,  can  go  no  further  than  a  preponderance  of  the  testi- 
mony, conceding  the  witnesses  to  be  all  of  equal  credibility. 
We  think  there  are  no  cases  sustaining  the  doctrine  that  the 
presumption  that  a  written  instrument  expresses  the  true 
agreement  of  the  parties  can  be  overcome  by  a  mere  pre- 
ponderance of  the  testimony. 

The  judgment  will  be  reversed  and  the  cause  remanded 
with  instructions  to  give  judgment  to  the  plain tifis  for  the 
amount  asked  for  in  the  complaint 

Scott,  Andbrs.  Stiles  and  Hoyt,  JJ.,  concur. 
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[No.  Z4ao.    Decided  November  ze,  1894.] 

B.  C.  Armstrong  BTAL.,  Respondents,  v.  Joseph  A.  Ford^ 
Appellant 

APPEAI^ABLB  ORDER— RKMOVAI,  OP  RBCBIVER— CHATTEXt  MORT> 
GAGE  UPON  STOCK  OF  GOODS— IrlEN  UPON  FUTURE  ACj^UISI- 
TIONS  OP  GOODS. 

Where  a  receiver  has  been  appointed  to  take  chax:ge  of  a  stock  of 
goods  pending  a  proceeding  to  foreclose  a  mortgage  thereon,  an 
order  of  the  court  discharging  certain  of  the  goods  from  his  custody 
is  an  appealable  order  under  Laws  1893,  p.  119,  §  i,  subd.  5,  which 
provides  that  ^*  an  appeal  may  be  taken  from  any  order  appointing 
or  removing,  or  refusing  to  appoint  or  remove,  a  receiver." 

Where  a  chattel  mortgage  is  given  upon  a  stock  of  goods  providing 
for  the  pa3rment  of  the  mortgage  indebtedness  out  of  the  proceeds  of 
the  saleiof  the  goods  and  the  mortgagee  enters  into  possession  of  the 
stock  for  the  purpose  of  controlling  the  application  of  the  proceeds,. 
the  lien  of  the  mortgage  will  apply  to  goods  subsequently  purchased 
and  mingled  with  the  stock  for  sale,  although  the  mortgage  does  not 
in  terms  cover  such  after-acquired  goods. 

A  mortgagee  will  be  presumed  to  have  been  in  possession  of 
mortgaged  goods  under  a  mortgage  reciting  that  he  is  g^ven  posses- 
sion, where  the  testimony  in  regard  to  his  possession  is  conflicting. 

Appeal  from  Superior  Court,  Thurston  County. 

Sharpstein  &  Blattner  and  C  H.  Ayer,  for  appellant. 
Robinson  &  Linn,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J. — ^This  is  an  appeal  from  an  order  of  the 
Superior  Court  of  Thurston  County,  made  on  the  2d  day  of 
April,  1894,  releasing  and  discharging  to  respondents  cer- 
tain goods  from  the  custody  of  the  receiver  appointed  by  the 
court  in  the  action  then  pending.  The  undisputed  facts  are 
about  as  follows:  On  the  19th  day  of  March,  1892,  the 
respondents,  who  were  retail  merchants  in  the  dty  of 
Olympia,  were  indebted  to  Murphy,  Grant  &  Co.,  wholesale 
dealers  in  dry  goods,  in  the  sum  of  $10,152,  and  for  the  pur- 
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pose  of  securing  said  indebtedness  they  made,  executed  and 
delivered  to  appellant  Joseph  A.  Ford,  for  the  benefit  of  said 
Murphy,  Grant  &  Co. ,  twelve  promissory  notes  each  for  the 
sum  of  $846,  payable  monthly  thereafter,  and  at  the  same 
time  made,  executed  and  delivered  to  appellant  a  chattel 
mortgage  on  their  stock  oi  dry  goods  in  the  said  city  of 
Olympia. 

The  mortgage  provided  that  the  mortgagee  should  have 
possession  of  said  chattels,  and  further  provided  that  in  case 
default  should  be  made  in  the  payment  of  any  of  the  moneys 
secured  by  the  mortgage,  the  mortgage  should  at  once  be- 
come due  and  payable,  with  the  provisions  common  in  such 
mortgages,  that  in  such  case  the  mortgagee  might  foreclose 
the  same  and  have  the  property  sold  in  the  manner  provided 
by  law,  and  out  of  the  proceeds  of  the  sale  pay  the  balance 
of  the  indebtedness. 

It  is  claimed  by  the  appellant  that  upon  the  execution 
and  delivery  of  the  mortgage,  he  entered  into  the  posses- 
sion of  the  mortgaged  chattels,  by  his  agent  George  A. 
Sheppard,  and  at  the  time  possession  was  taken  an  agree- 
ment was  entered  into  between  the  respondents  and  the  said 
Sheppard,  acting  as  agent  of  the  appellant,  whereby  the  said 
Sheppard  was  to  continue  the  business  in  which  the  respond- 
ents were  engaged,  and  out  of  the  proceeds  of  the  sales  to 
pay  the  running  expenses  of  the  business,  purchase  new 
stock  to  replenish  the  old,  and  out  of  the  surplus  to  pay  the 
mortgage  debt  It  is  denied  by  the  respondents  that  Shep- 
pard was  the  agent  of  the  appellant,  or  that  he  entered  into 
possession  of  the  goods  and  chattels  as  claimed  by  the  ap- 
pellant, but  of  this  denial  we  will  speak  hereafter. 

It  is  contended  by  the  appellant  that  in  pursuance  of  this 
agreement  said  Sheppard  did  conduct  said  business,  sell  the 
goods  and  pay  the  running  expenses,  purchase  new  goods 
fiiom  time  to  time  as  they  were  needed,  which  were  placed 
with  the  old  stock  and  sold  with  it  without  any  separate  ac- 
ootmt  being  kept,  and  apply  the  surplus  to  the  extinguish- 
ment of  the  debt;  so  that  on  the  21st  day  of  September,. 
1803,  although  all  the  debt  was  then  due,  only  about  two- 
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thirds  of  it  had  been  paid,  there  being  a  balance  due  on  said 
debt  of  $3023.14,  and  also  about  $2500  for  running  expenses 
and  new  goods  purchased.  On  that  day  the  appellant  directed 
the  sheriflF  of  Thurston  county  to  foreclose  said  mortgage 
and  sell  the  stock  in  the  manner  provided  by  statute,  which 
the  sheriflF  proceeded  to  do.  On  the  following  day  the  re- 
spondents commenced  an  action  in  the  Superior  court  of 
Thrston  county,  against  appellant  and  against  the  sheriflF  of 
Thurston  county,  to  enjoin  the  sale  of  said  property.  Upon 
the  filing  of  the  complaint  the  sheriflF  was  restrained  from 
proceeding  and  directed  to  show  cause  why  he  should  not  be 
perpetually  restrained  from  proceeding  further.  On  the  25th 
day  of  September,  1893,  ^^  respondents  moved  the  court  for 
an  order  requiring  the  appellant  to  transfer  his  proceedings 
for  the  foreclosure  of  said  mortgage  into  the  Superior  court. 
On  the  same  day  an  order  was  made  accordingly.  Upon  the 
hearing  of  the  order  to  show  cause  the  court  made  an  order 
restraining  the  sheriflF  from  interfering  with  the  mortgaged 
goods  and  directing  him  to  return  the  same  to  respondents. 
On  the  26th  day  of  September,  1893,  the  court,  upon  the  ap- 
plication of  the  appellant,  appointed  a  receiver  to  take  pos- 
session of  the  goods  during  the  pendency  of  the  action,  and 
the  receiver  therein,  George  A.  Mottman,  at  once  took  pos 
session  of  the  goods.  An  order  was  subsequently  made, 
dismissing  the  action  as  to  the  sheriflF,  and  the  cause  pro- 
ceeded against  the  appellant  alone.  Subsequently  the  re- 
spondents  moved  the  court  for  an  order  to  discharge  from 
the  custody  of  the  receiver  all  of  the  goods  belonging  to  said 
stock  that  were  not  covered  by  the  chattel  mortgage.  Upon 
the  hearing  of  this  motion  the  order  was  made  as  prayed  for, 
from  which  order  the  appeal  was  taken  to  this  court. 

The  respondents  moved  this  court  for  an  order  dismissing 
the  appeal  taken  herein,  for  the  reason:  (i)  that  the  order 
appealed  from  is  not  an  appealable  order;  and  (2)  that  this 
court  has  no  jurisdiction  to  hear  and  determine  said  appeal. 
The  second  ground  is  embraced  in  the  first. 

It  seems  to  us  that  this  appeal  &lls  within  the  provision 
of  paragraph  5  of  §  i  of  the  laws  of  1893,  page  119,  which 
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provides  that  ''an  appeal  may  be  taken  from  any  order  ap- 
pointing, or  removing,  or  refusing  to  appoint  or  remove,  a 
receiver."  It  is  true  that  this  is  not  an  appeal  in  one  sense 
from  the  order  of  the  court  removing  a  receiver,  but  the  re- 
sult of  the  order  would  certainly  be  the  same  so  far  as  the 
rights  of  the  appellant  are  concerned,  as  it  would  make 
little  difference  to  him  practically  whether  the  court  dis- 
charged the  receiver  or  discharged  the  goods,  the  property 
on  which  he  had  a  lien,  from  the  possession  of  the  receiver. 
To  h(Ad  otherwise  would  be  to  destroy  the  eflficacy  of  the 
right  of  appellant  given  by  the  statute,  and  would  be  an 
observance  of  the  form,  rather  than  the  substance,  of  the 
law.  The  motion  to  dismiss  the  appeal  will  therefore  be 
overruled. 

The  contention  of  the  respondents-  in  this  case  is  that  the 
appellant,  the  mortgagee,  has  no  lien  upon  the  goods  which 
were  purchased  for  the  purpose  of  renewing  the  goods 
which  were  sold,  and  upon  which  the  mortgage  was  given. 
That  is  really  the  only  question  to  determine  in  this  case. 

We  will  first  discuss  the  proposition  without  any  reference 
to  the  question  of  possession  in  the  mortgagee.  There  are 
some  old  cases  which  follow  the  doctrine  laid  down  by  Bacon 
that  the  subject  of  a  mortgage  must  have  a  potential  exis- 
tence, and  some  of  the  earlier  courts  held  that  a  mortgage 
which  undertook  to  create  a  lien  on  property  which  was  not 
in  existence  at  the  time  of  the  execution  of  the  mortgage, 
and  still  further  that  property  which  was  not  in  the  posses- 
sion of  the  mortgagor  at  the  time  of  the  execution  of  the 
mortgage,  was  void  and  would  not  attach  to  property  that 
was  subsequently  obtained  or  that  subsequently  came  into 
the  possession  of  the  mortgagor.  But  even  in  those  cases 
the  question  always  arose  between  the  mortgagee  and  cred- 
itors of  the  mortgagor,  and  many  of  them  while  deeming 
that  the  lien  would  attach  in  an  equitable  proceeding,  prob- 
ably not  so  much  by  virtue  of  the  mortgage  as  by  virtue  of 
an  agreement  between  the  mortgagor  and  the  mortgagee,  yet 
held  that  in  a  legal  proceeding  no  such  right  exists.  The 
former  is  in  accord  with  the  principle  which  is  often  adopted 
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in  equity,  viz.,  to  consider  a  thing  done  which  is  agreed  to 
be  done. 

But  none  of  the  cases  cited  by  respondents  present  such  a 
state  of  facts  as  the  case  at  bar,  and  if  they  did,  the  changing 
conditions  of  business  and  the  multifarious  ramifications  of 
business  interests  and  necessities,  growing  out  of  the  credit 
system  upon  which  mercantile  business  largely  depends  in 
this  age,  compel  a  more  liberal  construction  and  a  larger 
protection  of  the  interests  of  the  mortgagees. 

The  respondents  cite  §§  356  and  361,  Cobbey  on  Chattel 
Mortgages,  in  support  of  the  proposition  that  the  mortgage 
cannot  be  extended  to  cover  goods  purchased  subsequent  to 
the  execution  of  the  mortgage.  Sec.  356  states  the  general 
proposition  that  the  instrument  to  be  operative  must  clearly 
show  the  intention  to  cover  after-acquired  property.  It  will 
be  seen  that  this  statement  is  in  exact  conflict  with  some  of 
the  old  cases  cited  by  respondents,  for  some  of  them  were 
decided  upon  mortgages  where  it  was  expressly  provided  in 
the  mortgage  that  it  should  cover  after-acquired  propert}-. 
The  authority  above  quoted  proceeds : 

**  When  this  intention  is  shown,  the  mortgage  is  valid, 
and  will  be  upheld.  The  intention  of  the  parties  that  a 
mortgage  shall  take  efiect  upon  and  include  property  not 
then  owned  by  the  mortgagor,  but  to  be  subsequently  ac- 
quired by  him,  must  be  expressed  in  the  instrument  itself  in 
words  sufficient  to  carry  their  intention  into  effect,  and  can- 
not be  shown  by  extrinsic  evidence." 

It  will  be  seen,  however,  by  an  examination  of  the  cases 
cited  by  that  author  to  sustain  the  text,  that  the  statement 
is  made  with  reference  to  the  rights  of  attaching  creditors  of 
the  mortgagor,  and  is  not  intended  to  apply  to  cases  where 
the  contest  is  purely  between  the  mortgagor  and  mortgagee. 
For  instance,  one  of  the  cases  cited,  viz.,  Howell  v.  Frauds^ 
(N.  J.)  10  Atl.  436,  decides  that  where  a  mortgagee  took  a 
mortgage  for  certain  goods  and  chattels  with  the  following 
provision  :  ''  and  all  and  singular  the  other  goods  and  chat- 
tels and  effects  whatsoever,  now  in  or  upon  the  premises 
occupied  by  the  within  named  mortgagors,     *    *    *    an<j 
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all  the  fixtures,  other  goods,  chattels  and  e£fects  whatsoever 
in  our  store,  *  *  *  or  which  may  during  the  continu- 
ance of  the  within  security  be  brought  into  or  upon  the 
afore  mentioned  premises ;  *'  the  mortgage  did  not  cover  the 
horses  which  were  not  originally  described  in  the  mortgage 
and  which  afterwards  dame  into  the  possession  of  the 
mortgagee,  but  that  it  did  cover  horses  afterwards  ob- 
tained by  exchange  for  the  horses  which  were  mortgaged  ; 
deciding  the  very  question  at  issue  here,  in  opposition  to 
respondents'  contention.  And  the  case  of  Meredith  v. 
Kume,  78  Iowa,  iii  (42  N.  W.  619),  cited  by  Cobbey, 
supra^  simply  held  that  the  mortgage  was  invalid  as  against 
the  interests  of  third  persons  having  claims  against  the 
mortgagee. 

Sec.  359  lays  down  the  broad  doctrine  that  **  a  mortgage 
of  chattels  to  be  hereafter  acquired  is  void.  If,  however, 
the  after-acquired  property  is  taken  by  the  mortgagee  into 
his  possession  before  the  intervention  of  any  right  of  third 
persons,  he  holds  it  under  a  valid  lien,  by  the  operation  of 
the  provision  of  the  mortgage  in  regard  to  it."  In  §  360 
the  author  states  that  the  courts  have  universally  held  that 
such  mortgages  were  valid  as  between  the  original  parties. 

The  old  cases  which  followed  the  maxim  of  Lord  Bacon 
quoted  above,  did  not  take  into  consideration  another  maxim 
enunciated  by  Lord  Bacon  that,  although  the  grant  of  a 
future  interest  is  invalid,  yet  a  declaration  precedent  may  be 
made  which  will  take  effect  on  the  intervention  of  some  new 
act  The  act  which  intervened  in  the  case  at  bar  was  the 
purchasing  of  the  goods  and  substituting  them  for  the  goods 
which  had  been  sold  and  which  were  without  question  sub- 
ject to  appellant's  lien.  So  it  will  be  seen  that  the  citation 
here  is  not  in  harmony  with  the  citation  of  some  of  the  old 
cases  above  referred  to  ;  for  in  §  361,  of  Cobbey  on  Chattel 
Mortgages,  it  is' announced  that  a  mortgage  may  by  express 
stipulation  be  drawn  to  cover  goods  put  in  stock  in  place  oi 
others  sold  out  from  time  to  time.  Of  course,  it  is  not  con- 
tended in  this  case  that  this  stipulation  existed  in  the 
mortgage.     This  provision  for  the  express  stipulation  evi- 
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dently  applies,  as  did  the  other  provision  cited  above,  to 
cases  where  the  contest  was  between  the  mortgagee  and  the 
attaching  creditors  ;  for  one  of  the  cases  cited  to  support  the 
text  is  Allen  v.  Goodnow,  71  Me.  425,  where  the  court  says, 
where  the  contest  was  wholly  between  the  original  parties^ 
the  mortgagors  and  mortgagees :    ' 

**  We  know  no  principle  of  law  which  prevents  the  parties 
from  making  such  a  contract;  and  if  honestly  executed  by 
the  mortgagors  by  using  the  proceeds  of  sales  in  purchasing 
other  goods  which  were  put  into  the  store  to  take  the  place 
of  those  sold,  the  title  to  such  goods  is  in  the  mortgagees, 
precisely  the  same  as  if  they  had  made  the  sales  and  pur- 
chases themselves  by  the  consent  of  the  mortgagors." 

And  so  we  say  that  whether  there  is  an  express  stipulation 
to  that  effect  in  the  mortgage  or  not,  it  is  a  just  and  logical 
conclusion  that  where  the  mortgaged  goods  are  sold  and  the 
proceeds  applied  to  the  purchase  of  new  goods  the  new  goods 
should  be  substituted  for  the  old  and  should  be  subjected  to 
the  lien  which  attached  to  the  original  goods.  They  are  in 
reality  the  goods  of  the  mortgagee.  If  the  condition  is  ex- 
pressed in  the  mortgage  that  the  goods  may  be  sold  and  the 
proceeds  applied  to  the  extinguishment  of  the  debt,  and  by 
reason  of  the  liberality  of  the  mortgagee  the  proceeds,  in- 
stead of  being  arbitrarily  applied  to  the  extinguishment  of 
the  debt,  are  allowed  to  be  applied  upon  the  purchase  of 
other  goods  for  the  mutual  benefit  of  the  mortgagor  and  the 
mortgagee  and  for  the  purpose  of  carrying  on  the  business, 
it  would  be  an  unjust  doctrine  to  hold  that  the  mortgagor 
should  receive  the  benefit  of  the  money  which,  under  the 
contract,  belonged  exclusively  to  the  mortgagee.  What  dif- 
ference does  it  make  that  it  has  simply  changed  its  form  from 
money  back  to  goods  ?  The  lien  was  on  the  goods  in  the  first 
place;  the  lien  was  on  the  money  when  the  form  of  the  prop- 
erty secured  was  changed  from  goods  to  money,  and  we  are 
at  a  loss  to  know,  either  on  legal  or  equitable  principles,  why 
the  lien  should  be  lost  when  the  form  was  again  changed  to 
goods.  The  spirit  of  the  contract  can  only  be  carried  out  by 
holding  that  the  lien  attaches  at  all  times  and  under  all  the 
different  forms  and  conditions. 
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Sec,  154  of  Jones  on  Chattel  Mortgages,  also  cited  by  re- 
spondents, states  the  text  as  follows : 

**The  fact  that  the  new  goods  were  acquired  by  way  of  re- 
newal of  the  goods  on  hand,  or  in  substitution  for  them,  or 
were  paid  for  out  of  proceeds  of  the  old,  has  seemed  in  a  few 
cases  to  be  the  ground  upon  which  the  mortgage  has  been 
sustained  as  a  lien  upon  the  new  goods;  yet  this  ground  has 
been  so  often  declared  ine£fectual  to  give  the  mortgage  any 
validity  as  to  goods  subsequently  acquired,  that  no  exception 
to  the  general  rule  prevailing  at  law  regarding  such  mort- 
gages can  be  sustained." 

Thus  far  the  text  would  seem  to  sustain  respondent's  con- 
tention, but  as  with  the  other  authors,  it  is  evident  from  a 
further  reading  that  this  author  is  applying  this  rule  only  to 
contests  between  the  mortgagee  and  attaching  creditors,  for 
further  on  in  the  same  section  it  is  stated  that  ''a  mortgage 
of  goods  in  a  store  and  all  renewals  and  substitutions  for  the 
same,  the  object  being  to  include  not  only  the  articles  then 
in  the  store,  but  whatever  may  be  at  any  time  therein  in  the 
the  course  of  the  mortgagor's  business,  does  not  convey  sub- 
sequently acquired  goods,  so  as  to  give  the  mortgagee  a 
right  of  action  at  law  against  a  creditor  or  subsequent  mort- 
gagee seizing  them;"  thereby  plainly  limiting  the  application 
of  the  rule  as  above  announced. 

As  showing  conclusively  that  this  limitation  exists  in  the 
mind  of  the  author,  the  same  section  concludes  as  follows : 

••But  as  between  the  mortgagor  and  the  mortgagee,  other 
property  may  be  substituted  for  that  included  in  the  mort- 
gage. Such  property,  however,"  says  the  author,  **is  not 
then  held  by  virtue  of  the  mortgage,  but  by  virtue  of  the 
agreement  of  the  parties  whereby  an  equitable  lien,  cogniz- 
able only  in  a  court  of  equity,  arises  in  favor  of  the  mort- 
gagee." 

Whether  there  is  any  real,  practical  distinction  to  be  made 
here,  such  as  the  author  attempts  to  express,  makes  but  lit- 
tle difiFerence,  for  the  practical  result  is  the  same  whether  the 
lien  attaches  by  virtue  of  the  mortgage  or  by  virtue  of  the 
agreement  As  far  back  as  2nd  Story's  Reports,  in  the  cases 
of  Fletcher  v.  Morey,  page  555,  and  Mitchell  v.  WinsUnv, 
page  630,  Justice  Story  decided  that  equity  would  attach  its 


73  ARMSTRONG  V.  FORD 

Opinion  of  the  Court— Dunbar,  C.  J.  [lo  Wash. 

jurisdiction  wherever  the  parties  by  the  contract  intended  to 
create  a  positive  lien  or  charge  either  upon  real  or  upon  per- 
scMial  property,  whether  then  owned  by  the  assignor  or  con- 
tractor or  not,  or  any  personal  property  whether  it  was  in 
esse  or  not;  but  that  it  attaches  in  equity  as  a  lien  or  charge 
upon  the  particular  property  as  soon  as  the  assignor  or  con- 
tractor acquires  title  thereto  against  the  latter.  Some  courts 
in  reviewing  these  cases  have  insisted  that  the  learned  jus- 
tice made  a  distinction  between  cases  in  equity  and  cases  at 
law;  but  certain  it  is  that  the  doctrine  at  all  events  was  ap- 
plied  to  equity  cases,  and  supports  the  doctrine  contended 
for  by  the  appellant  in  the  case  at  bar. 

The  case  of  Hamiltan  v.  Rogers^  8  Md.  301,  cited  by  re- 
spondents, decides  that  subsequently  acquired  goods  cannot 
be  subjected  to  the  lien  of  the  mortgagee  in  an  action  at  law 
against  a  creditor  who  has  seized  them.  Rose  v.  Bevan^  10 
Md.  466  (69  Am.  Dec.  170),  is  upon  the  same  proposition. 
In  People  v.  Bristol,  35  Mich.  28,  it  was  held  that : 

**  Under  a^mortgage  contemplating  that  the  stock  of  goods 
on  hand  and  all  its  proceeds  shall  be  bound,  though  not  in 
terms  providing  for  a  lien  upon  future  acquisitions,  a  strong 
equity  is  raised  in  favor  of  the  mortgagee,  as  against  the 
future  additions;  and  though  that  equity  would  not  prevail 
against  a  levy  made  while  it  was  no  more  than  a  general 
equity,  yet  where  by  valid  and  formal  agreement  or  other- 
wise it  had  become  actually  attached  to  the  goods  before 
levy,  it  would  prevail." 

So  it  will  be  seen  that  so  far  as  the  question  is  raised  in 
this  action,  viz:  the  question  between  the  mortgagor  and 
mortgagee,  the  case  is  squarely  in  point  in  favor  of  appellant's 
contention.  To  the  same  effect  is  Cameron  v.  Marvin^  26 
Kan.  612;  although  the  question  of  confusing  the  goods  is 
also  decided  in  that  case. 

In  Abbott  V.  Goodwin,  20  Me.  409,  it  was  held  that  if  the 
mortgagor  sold  the  goods  and  with  the  proceeds  thereof  pur- 
chased other  goods,  these  last  represent  the  first,  and  are 
substituted  for  them,  and  are  equally  subject  to  the  lien  of 
the  mortgagees  thereon.  So,  if  the  mortgagor  exchange 
the  goods  mortgaged  for  other  goods,  and  the  mortgagee 
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choose  to  ratify  it,  the  goods  received  in  exchange  are  equally 
subject  to  their  lien.  This,  it  seems  to  us,  is  the  doctrine  of 
right  and  common  sense. 

•*  Under  the  hill  of  sale,"  says  the  court  in  that  case,  **the 
goods  became  the  property  of  the  plaintifis,  with  a  right  of 
redemption  only  in  George  E.  Abbott.  Until  he  did  redeem, 
by  performing  the  condition,  as  between  them,  the  plaintiflfe 
had  all  the  rights  of  ownership,  modified  by  right  of  pos- 
session secured  to  him,  until  he  made  default,  with  the 
power  of  selling  the  goods,  which  may  be  implied  from  his 
covenant  to  account  to  them  tor  the  proceeds  of  all  sales,  to 
be  applied  to  the  payment  of  the  debts  intended  to  be  secured, 
or  to  be  so  directly  applied  by  him,  at  the  discretion  of  the 
plaintiff.  They  authorized  sales,  and  they  secured  to  them- 
selves the  power  to  control  the  proceeds  for  the  same  pur- 
poses, for  which  the  goods  were  mortgaged.  The  proceeds 
were  purchased  with  their  property,  through  his  agency, 
tmder  their  authority.  They  represented  the  goods,  were 
substituted  for  them,  and  by  the  contract,  were  equally  sub- 
ject to  their  control.  It  was  manifestly  the  intention  of  the 
parties  that  the  proceeds  should  be  subject  to  their  lien.  If 
he  sold  for  cash,  the  money  was  theirs,  so  long  as  it  could 
be  identified.  And  if  with  the  money  received  he  purchased 
other  property,  the  property  so  purchased  was  theirs,  until 
he  extinguished  their  right,  by  fulfilling  the  condition.  So 
if  he  exdianged  the  goods  mortgaged,  for  other  goods,  and 
they  chose  to  ratify  it,  the  goods  received  in  exchange  were 
equally  subject  to  their  lien." 

So  we  say  in  this  case,  the  goods  were  recieved  in  ex- 
change, for  it  is  virtually  an  exchange  of  one  lot  of  goods 
for  another,  with  the  addition  of  the  profits  which  inured  to 
the  benefit  of  the  mortgagor.  The  mortgagor  certainly  has 
no  rightful  claim  upon  this  property  which  was  purchased 
with  money  upon  which  he  confessedly  had  no  claim.  He 
assumes  to  base  his  right  to  this  property  upon  the  purchase 
of  it  with  funds  upon  which  he  claims  no  right.  The  posi- 
tion is  illogical  and  without  foundation  in  reason  or  morals. 

However,  it  is  not  necessary  to  go  to  this  extent  to  reverse 
the  judgment  in  this  case,  for  under  all  the  authorities  ex- 
cepting the  few  old  cases  which  we  have  above  mentioned, 
which  laid  down  the  principle  that  a  mortgage  upon  property 
which  was  not  at  the  time  of  its  execution  in  the  possession 
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of  the  mortgagor,  was  void,  it  is  held  that  where  possession 
is  given  the  mortgagee,  the  subsequently  acquired  property 
from  the  products  of  the  mortgaged  property  becomes  subject 
to  the  lien  ;  and  a  careful  investigation  of  the  record  in  this 
case  satisfies  us  that  the  possession  of  this  property  from  the 
day  that  the  mortgage  was  executed  up  to  the  time  it  was 
taken  into  the  possession  of  the  receiver  was  in  Sheppard^ 
the  agent  of  the  appellant. 

The  affidavit  of  Sheppard  is  in  brief  to  the  efiect  that,  not 
being  able  by  reason  of  his  business  to  take  personal  posses- 
sion of  these  goods,  he  agreed  with  the  respondents  that  his 
interests  should  be  represented  by  one  Miss  Magill,  whom 
he  hired  to  take  the  place  of  a  clerk  who  was  then  in  the 
employ  of  Armstrong  Brothers  ;  and  the  agreed  duty  of  Miss 
Magill  was  that  of  saleswoman  on  the  same  footing  with  B. 
C.  Armstrong,  and  that  her  further  duty  was  to  represent 
Sheppard,  to  take  charge  of  all  moneys  accruing  from  the 
sale  of  the  goods,  deposit  the  same  in  the  bank  to  Sheppard's 
credit,  and  to  order  other  goods  in  lieu  of  those  sold,  whea 
it  became  necessary  to  supply  them  for  the  purpose  of  keep- 
ing up  the  stock  and  insuring  the  proper  conduct  of  the 
business.  The  affidavit  further  shows  that  for  several  months 
Miss  Magill  performed  the  duties  allotted  to  her  to  the  satis- 
faction of  Sheppard,  but  finally  affiant  became  suspicious 
that  she  was  colluding  in  his  absence  with  Armstrong  Broth- 
ers, and  was  failing  to  properly  represent  him.  Hence  his 
action  in  attempting  to  foreclose  his  lien. 

The  affidavit  of  B.  C.  Armstrong,  while  it  contradicts  the 
affidavit  of  Sheppard  in  some  minor  particulars,  does  not 
seem  to  us  to  contradict  it  on  the  material  points  involved 
here.  It  is  admitted  by  him  that  Miss  Magill  was  employed 
by  Sheppard  and  sent  to  them  at  the  place  of  business,  as 
stated  in  Sheppard's  affidavit,  but  it  is  denied  that  she  repre- 
sented Sheppard's  interest  any  more  than  theirs,  but  that 
she  was  employed  simply  because  she  could  be  obtained  for 
a  smaller  salary  than  the  derk  whom  they  discharged  and 
whose  place  she  filled.  It  is  admitted,  however,  that  Miss 
Magill  was  clothed  with  extraordinary  powers,   not   such 
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powers  as  are  ordinarily  given  to  a  mere  clerk;  that  the 
power  of  ordering  goods  and  of  disposing  of  funds  from  the 
sales  of  goods  was  taken  out  of  the  hands  of  Armstrong,  and 
that  the  agreement  was  that  the  cash  for  all  sales  made 
should  pass  through  the  hands  of  Miss  Magill,  and  out  of 
the  same  the  expenses  of  running  the  said  store  should  be 
paid;  that  she  should  turn  over  to  Armstrong  enough  to 
support  him  while  conducting  the  said  business,  and  that 
she  should  deposit  the  balance  in  the  bank  to  the  credit  of 
Sheppard  as  agent  aforesaid.  It  is  true  that  the  affidavit 
goes  on  to  state  that  the  said  Miss  Magill  never  had  the 
chaxge  and  control  of  the  said  stock  of  goods,  but  this  is  a 
mere  condtudon  which  is  not  borne  out  by  the  foots  above 
stated.  It  is  also  admitted  in  this  affidavit  that  Miss  Magill 
ordered  goods  in  the  name  of  Sheppard,  agent,  but  it  is 
asserted  that  it  was  always  done  under  the  advice  and  direc- 
tion of  affiant  or  his  brother.  This  is  not  at  all  inconsis- 
tent with  the  theory  of  control  by  Miss  Magill,  for  even  it 
she  was  the  absolute  owner  she  naturally  would  take  advice 
concerning  the  purchase  of  goods  from  men  who  had  had 
experience  in  the  same  business  and  in  the  same  place.  The 
affidavit  of  Armstrong  also  admits  that  it  was  the  agree- 
ment that  the  business  should  be  carried  oA  in  the  name  of 
Sheppard.  It  asserts,  however,  that  it  was  not  understood 
or  agreed  between  them  whether  the  said  Sheppard  was  act- 
ing as  the  agent  of  Ford,  the  appellant  in  this  action,  or 
Armstrong  Brothers,  the  respondents,  but  that  it  was  under- 
stood that  he  should  handle  all  the  proceeds  from  the  sale 
of  said  stock  of  goods,  and  should  cause  the  same  to  be 
applied  upon  the  payment  of  the  debts,  to  secure  which  the 
said  mortgage  was  given.  It  seems  to  us  again  in  this  in- 
stance, that  the  authority  with  which  Sheppard  was  clothed 
must  necessarily  force  the  conclusion  that  he  was  acting  as 
the  agent  of  the  appellant  instead  of  the  agent  of  the  re- 
spondents, and  that  the  assertion  of  Armstrong  that  it  was 
not  understood  and  agreed  between  them  whom  Sheppard 
should  represent,  is  an  assertion  that  is  not  borne  out  by 
the  facts  as  set  forth  in  his  own  affidavit ;  or,  in  other  words. 
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he  states  facts  which  constitute  Sheppard  the  agent  of  Ford 
as  a  conclusion  of  law. 

The  affidavit  of  Miss  Magill  is  not  of  much  consequence, 
and,  outside  of  the  denial  of  the  act  of  collusion,  it  rather 
supports  than  contradicts  the  affidavit  of  Sheppard. 

In  the  absence  of  very  strong  proof  to  the  contrary,  it  will 
be  presumed  that  the  provisions  incorporated  in  a  written 
agreement  will  be  carried  out,  and  the  testimony  of  the  con- 
tending parties  with  reference  to  the  possession  of  these 
goods  must  be  construed,  and  their  credibility  determined, 
somewhat  with  reference  to  the  written  agreement  In  this 
mortgage  it  is  especially  stipulated  that  the  mortgagee  * 'shall 
have  possession  and  is  hereby  given  possession  of  such  per- 
sonal property,"  referring,  of  cotu:se,  to  the  mortgaged  pro- 
perty. The  natural  presumption  is,  in  the  absence  of  testi- 
mony, that  the  mortgagee  was  given  possession  of  this  pro- 
perty in  conformity  with  the  stipulation;  and  it  would  take 
very  strong  testimony  to  rebut  this  presumption,  and  if  the 
testimony  were  equal  the  court  would  be  warranted  in  com- 
ing to  the  conclusion  that  the  contention  which  corresponded 
with  the  conditions  of  the  written  agreement  was  the  correct 
one,  rather  than. the  contention  which  disputed  the  written 
conditions.  • 

In  addition  to  this,  all  the  circumstances  surrounding  the 
case  go  to  show  us  beyond  any  doubt  that  it  was  understood 
that  the  possession  was  in  the  appellant;  that  he  made  him- 
self responsible  for  the  expenses  incurred  in  running 
the  business;  that  the  several  thousand  dollars  worth  of 
goods  ordered  to  take  the  place  of  goods  that  were  sold 
were  consigned  to  him.  This  is  shown  by  the  testimony 
of  Mr.  Horr,  who  was  acting  in  the  capacity  of  wharf- 
inger in  Olympia  at  the  time  these  goods  were  received, 
and  by  the  testimony  of  merchants  of  whom  these  goods 
were  purchased  and  who  testified  that  they  were  delivered 
in  the  name  of  and  upon  the  credit  of  George  A.  Sheppard  ; 
that  he  continually  represented  himself  to  Horr  and  to  these 
merchants  aforesaid  and  to  the  world  at  large  as  possessing 
and  being  responsible  for  these  goods ;  that  he  actually  is 
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responsible  for  them.  And  such  testimonj'  as  this  cannot  be 
overcome  by  the  mere  statement  of  a  conclusion  by  respond- 
ents that  it  was  not  understood  that  the  goods  were  in  the 
possession  of  Sheppard.  Their  understanding  will  be  held 
to  be  controlled  by  the  facts  of  the  case. 

In  our  judgment  the  testimony  is  so  overwhelming  that  we 
do  not  hesitate  to  reverse  the  case.  The  judgment  is,  there- 
fore, reversed  and  the  cause  remanded  with  instructions  to 
proceed  in  accordance  with  this  opinion. 

Andbks,  Hoyt,  Scott  and  Stii.es,  JJ.,  concur. 


[No.  Z427.    Decided  November  10, 1894.] 

M.  D.  Smith,  Receiver,  Respondent^  v.  James  Hopkins 
ET  AX,  Appellants. 

CORPORATIONS INSOLVENCY FRAUDULENT  CONVEYANCES— AC- 
TION BY  RBCBIVER  TO  RECOVBR  ASSBTS—BVIDBNCE— JUDGMENT 
—COLLATERAL  ATTACK. 

The  action  of  the  court  in  placing  an  insolvent  insurance  company 
in  the  hands  of  a  receiver,  even  if  erroneous,  cannot  be  attacked  in 
an  action  by  the  receiver  to  recover  certain  property  of  the  com- 
pany,  to  the  possession  of  which  he,  as  receiver,  is  entitled. 

The  transfer  by  an  insurance  company,  which  was  insolvent  and 
practically  out  of  business,  of  a  portion  of  its  assets  to  certain  cred- 
itors, who  were  either  officers  of  the  corporation  or  intimately  con- 
nected therewith,  was  such  a  preference  by  an  insolvent  corporation 
as  to  constitute  a  fraudulent  conveyance  and  warrant  the  recovery 
by  the  receiver  of  such  corporation  of  the  property  so  transferred. 

In  a  suit  by  the  receiver  of  an  insolvent  insurance  company  to 
recor?er  possession  of  stock  notes  fraudulently  transferred  by  the 
company  to  the  makers,  the  makers  cannot  set  up  the  defense  that 
the  notes  were  executed  upon  the  condition  that  they  should  not  be 
binding  unless  approved  by  the  state  insurance  commissioner,  as 
such  notes,  having  been  delivered  to  the  company  to  be  used  as 

Note.— ^The  right  of  insolvent  corporations  to  make  preferences 
between  auditors  is  the  subject  of  an  elaborate  note  to  the 
case  of  Lyons-Thomas  Hardware  Co.  v.  Perry  Stove  Mfg. 
Co.,  (Tex.)  22  L.  R.  A.  802. 
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assets,  would  retain  that  character  until  their  legal  surrender  to  their 
makers. 

But  slight  testimony  is  required  to  establish  a  prima  facie  case, 
where  it  is  sought  to  prove  Uie  small  value  of  the  assets  of  an  in- 
solvent corporation  for  which  the  appointment  of  a  receiver  is 
asked. 

Appeal  from  Superior  Court,  Spokane  County. 

Fitzgerald  &  Hopkins  and  Jones,  Voorhees  &  Stephens, 
for  appellants. 

Jones,  Belt  &  Quinn  and  James  A.  Haight,  for  respond- 
ent. 

The  opinion  of  the  court  was  delivered  by 

HoYT,  J. — ^This  action  was  brought  by  respondent  to  re- 
cover from  the  defendants  certain  notes  and  property,  which 
it  was  alleged  were  a  part  of  the  assets  of  the  Fanners'  In- 
surance Company,  of  which  the  respondent  as  receiver  was 
entitled  to  the  possession,  and  to  enjoin  said  defendants  and 
«ach  of  them  from  in  any  manner  disposing  of  the  same. 
Answers  were  put  in  by  all  of  the  defendants  who  were 
served  with  process,  and  upon  the  issues  thus  made  the  cause 
was  tried  and  findings  of  fact  and  law  filed  and  judgment 
rendered  against  defendants,  substantially  as  prayed  for  in 
the  complaint. 

Nearly  all  the  errors  assigned  grow  out  of  the  findings  of 
fact.  It  is  claimed  on  the  part  of  the  appellants,  and  elab- 
orately argued  by  their  counsel,  that  nearly  all  of  such  find- 
ings were  unwarranted  by  the  proofs.  Only  one  legal  prop- 
osition is  presented  which  could  have  had  any  influence 
upon  the  court  in  the  determination  of  the  facts,  and  that  is 
founded  upon  the  claim  that  the  proceedings  by  which  the 
affairs  of  the  insurance  company  were  placed  in  tiie  hands 
of  a  receiver  for  the  purpose  of  being  wound  up  were  insuffi- 
cient for  that  purpose.  This  contention  was  based  upon  two 
grounds ;  one  that  the  court  erred  in  its  conclusion  that  the 
company  was  insolvent  or  in  such  a  condition  as  to  warrant 
the  placing  of  its  affairs  in  the  hands  of  a  receiver  ;  the  other 
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that  the  suit  for  that  purpose  should  have  been  prosecuted 
in  the  name  of  the  state  and  not  in  the  name  of  the  insur- 
ance commissioner. 

This  latter  proposition  is  too  technical  to  receive  any  con- 
sideration at  our  hands.  Under  our  liberal  system  it  is 
resnlts  that  are  sought,  and  it  is  su£5cient  in  any  proceeding 
if  the  parties  are  fairly  informed  of  the  nature  thereof  and  of 
the  &cts  relied  upon  as  the  grounds  for  the  relief  asked.  It 
could  make  no  difference  to  the  defendants  whether  the  suit 
was  brought  in  the  name  of  the  state  or  in  that  of  the  insu- 
rance commissioner,  or  whether  it  was  entitled  at  all.  The 
facts  set  out  in  the  complaint  were  what  they  were  called 
upon  to  answer,  and  unless  the  question  of  misnomer  of  the 
plaintiff  was  specially  raised  by  a  plea  or  otherwise,  at  the 
earliest  possible  moment,  it  could  not  thereafter  be  made 
available.  We  see  no  reason,  however,  for  holding  that  the 
suit  should  be  brought  in  the  name  of  the  state  rather  than 
that  of  the  insurance  commissioner.  But  it  is  not  necessar}- 
to  decide  as  to  that  as  the  question  is  immaterial. 

The  othei  objection  is  not  available  to  the  defendants  in 
this  action.  The  court  found  the  necessary  facts  and  made 
its  order  placing  the  company  in  the  hands  of  a  receiver ; 
and  its  action  in  so  doing,  however  erroneous,  could  not  be 
attacked  in  this  proceeding.  If  the  court  had  jurisdiction, 
its  judgment  unappealed  from  is  final  as  between  the  parties, 
however  erroneous  it  may  have  been.  The  court,  therefore, 
did  not  determine  the  facts  in  this  case  upon  any  erroneous 
opinion  as  to  the  law,  and  its  determination  in  regard  thereto 
will  not  be  set  aside,  unless  an  examination  of  the  proofs 
satisfies  us  that  his  conclusions  derived  therefrom  were 
<dearly  erroneous.  From  such  an  examination  we  are  not 
only  not  satisfied  that  the  facts  were  wrongly  found,  but,  on 
the  contrary,  are  of  the  opinion  that  such  proofs  are  sufficient 
to  support  every  finding  of  fact  made  by  the  lower  court. 

The  principal  question  remaining  is  as  to  the  rightfulness 
of  the  court's  conclusions  of  law  from  the  facts  found.  It  is 
strongly  urged  on  the  part  of  the  appellants  that  the  property 
having  been  delivered  to  them  in  payment  of  claims  which 
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they  had  against  the  corporation,  they  became  ^ona  fide 
owners  thereot,  and  that  it  was  no  longer  a  part  of  its  assets. 
In  support  of  this  proposition  numerous  authorities  have 
been  cited  and  three  or  four  cases  decided  by  this  court  are 
relied  upon ;  but,  in  our  opinion,  none  of  the  cases  go  to 
the  extent  of  sustaining  transfers  made  in  payment  of  the 
debts  of  a  corporation  under  the  circumstances  disclosed  by 
this  record. 

Under  the  findings  of  feet  the  company  had  been  insolv- 
ent for  a  long  time,  and  had  been  a  subject  of  special  exam- 
inations on  the  part  of  the  insurance  department,  and  was  no 
longer,  in  any  proper  sense  of  the  term,  a  going  concern. 
For  while  it  is  true  that  it  appeared  from  the  proofs  that  it 
was  still  receiving  an  occasional  application  for  insurance,, 
this  circumstance  could  have  little  weight  in  view  of  the 
nature  of  an  insurance  company's  business,  and  the  fact 
that  its  condition  might  not  be  known  in  all  localities  where 
it  had  agents.  Not  only  was  the  company  thus  insolvent  and 
practically  out  of  business  at  the  time  of  its  attempted  trans- 
fer of  a  portion  of  its  assets  to  these  defendants,  but  the  cir- 
cumstances surrounding  the  action  of  the  company  which,, 
from  the  relation  which  the  defendants  bore  to  it,  must  have 
been  known  to  them,  were  such  as  to  arotise  the  suspicions 
of  a  reasonably  prudent  man  as  to  the  bona  fides  of  the  trans- 
action. The  entire  proceedings  relating  to  the  transfer  in. 
question  were  taken  with  full  knowledge  of  the  desperate 
condition  of  the  company  and  of  the  fact  that  its  available 
assets  were  entirely  insufficient  to  meet  its  liabilities,  present 
and  prospective,  and  were  so  taken  with  the  evident  intent 
to  prefer  those  creditors  who  were  either  officers  of  the  cor- 
poration or  intimately  connected  therewith,  over  all  others. 

We  do  not  question  the  authority  of  the  cases  cited  by  ap- 
pellants, but  hold  that  they  do  not  apply  to  this  case,  for  the 
reason  that  the  corporations  as  to  which  those  cases  related 
were,  at  the  time  of  the  transactions  in  question,  going  con- 
cerns, in  a  fair  and  reasonable  application  of  that  term,  even 
although  they  might  not  have  had  sufficient  assets  to  have 
at  once  discharged  their  liabilities  ;  while  this  insurance  com- 
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pany,  as  we  have  already  said,  was  not  only  in  foiling  cir- 
cumstances, but  had  to  all  intents  and  purposes  actually 
failed,  to  the  knowledge  of  these  defendants  at  the  date  of 
the  transaction  in  question.  We  therefore  agree  with  the 
conclusions  of  law  drawn  Irom  the  facts  by  the  trial  court,  to 
the  effect  that  the  defendants  were  not  the  holders  in  good 
£EUth  of  the  notes  and  property  sought  to  be  recovered,  and 
that  they  were  as  much  a  part  of  the  assets  of  the  corpora- 
tion, to  the  possession  of  which  the  receiver  was  entitled,  as 
though  there  had  been  no  attempted  transfer  thereof. 

Another  important  proposition  has  been  argued,  growing 
out  of  the  alleged  fistct  that  the  stock  notes  of  the  defendants 
were  not  binding  upon  them,  for  the  reason  that  they  were 
executed  upon  certain  conditions  which  had  not  come  to 
pass.  It  is  claimed  that  the  notes  were  signed  and  delivered 
to  the  company  upon  condition  that  they  should  only  become 
binding  if  approved  by  the  insurance  commissioner  and 
passed  by  him  as  a  part  of  the  assets  of  the  corporation,  and 
that  he  had  never  so  approved  and  passed  them,  and  for  that 
reason  the  notes  were  not  binding  upon  the  makers. 

There  is  no  doubt  but  that  conditional  subscriptions  to  the 
stock  of  corporations  may  be  made  and  payment  therefor 
depend  upon  the  performance  of  the  conditions  ;  but  in  our 
opinion  this  can  only  be  done  at  the  time  of  the  organization 
ot  the  company  and  before  such  organization  has  become 
complete ;  and  it  is  doubtful  whether  these  notes  were  made 
tmder  such  conditions  as  to  make  their  violation  a  defense, 
even  if  the  conditions  were  legal  and  such  as  could  be  prop- 
erly made  as  between  the  subscribers  and  the  corporation. 
But  the  conditions  relied  upon  as  a  defense  were  not,  in  our 
opinion,  such  that  the  court  could  give  any  effect  thereto. 
The  notes,  when  they  passed  into  the  hands  of  the  company 
to  be  presented  to  the  insurance  department  as  a  part  of  its 
assets,  became,  at  least  as  between  the  creditors  of  the  cor- 
poration and  the  makers,  a  part  of  the  assets,  uninfluenced 
by  the  condition  that  they  should  not  be  binding  if  the  in- 
surance commissioner  rejected  them  as  unavailable.  Beside, 
it  may  be  doubted  whether  the  receiver  would  not  be  enti- 
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tied  to  possession  of  these  notes  regardless  of  the  question  as 
to  whether  or  not  they  could  be  enforced  against  the  makers. 
For,  unless  efiect  is  given  to  the  transaction  by  which  the 
company  transferred  to  these  defendants  the  assets  of  the 
corporation  in  payment  of  their  claims,  there  was  no  legal 
surrender  of  the  notes  to  their  makers,  and  hence  they  re- 
mained a  part  of  the  assets  of  the  corporation  to  the  posses- 
sion of  which  the  receiver  was  entitled.  And  we  have 
already  seen  that  the  entire  transaction  was  of  such  a  fraudu- 
lent nature  that  it  could  give  no  effect  to  the  transfer. 

Some  other  reasons  are  suggested  why  the  decree  should 
be  reversed.  It  is  claimed  that  the  court  erred  in  refusing 
to  allow  appellant  Gilbert  to  testify  as  to  the  circumstances 
surrounding  the  execution  of  his  note ;  but  since  it  is  evi- 
dent that  these  circumstances  could  only  refer  to  the  condi- 
tions under  which  he  signed,  similar  to  those  to  which 
reference  has  been  made,  it  does  not  appear  that  any  injury 
resulted  from  the  exclusion  of  the  testimony,  however  com- 
petent it  may  have  been. 

Fault  is  found  with  the  form  of  the  decree,  and  it  is 
alleged  that  it  seemed  to  contemplate  an  offset  of  the  indebt- 
edness of  the  company  to  Stirman  and  Fitzgerald  against 
the  indebtedness  of  Fitzgerald  to  the  company ;  but  we  are 
unable  to  find  anything  in  the  decree  which  warrants  any 
such  contention.  It  is  true  that  in  the  findings  of  fact 
there  are  many  things  stated  relating  to  the  condition  of  the 
accounts  as  between  the  several  defendants  and  the  com- 
pany, which  were  unnecessary  and  form  no  part  of  the 
material  facts  relie4  upon  and  necessary  to  support  the 
decree.  The  only  facts  necessary  to  warrant  the  decree  oi 
the  court  were  that  the  insurance  company  was  in  the  hands 
of  the  plaintiff  as  receiver ;  that  the  assets  of  the  company 
or  some  part  thereof,  had  passed  into  the  hands  of  the 
defendants,  and  that  they  were  not  bona  fide  holders 
thereof. 

Taking  the  case  as  a  whole  we  are  abundantly  satisfied 
that  the  decree  of  the  lower  court  was  fully  warranted  by 
the  facts.     Here  was  an  insurance  company  against  which 
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the  insurance  department  of  the  state  had  commenced  pro- 
ceedings. Its  officers  and  those  intimately  connected  with 
them  divided  amongst  themselves  so  nearly  all  of  its  assets, 
that  the  court  found  that  there  could  not  be  realized  from 
those  remaining  more  than  $2500,  while  the  indebtedness 
still  unpaid  amounted  to  many  thousands.  It  is  claimed  on 
the  part  of  the  appellants  that  there  was  not  sufficient  testi- 
mony to  warrant  the  court  in  coming  to  the  conclusion  that 
these  assets  were  only  of  this  value.  But  since  that  ques- 
tion was  substantially  disposed  of  in  the  proceeding  in 
which  the  receiver  was  appointed,  we  have  given  it  but 
little  attention.  We  are  satisfied,  however,  that  the  proof 
warranted  the  finding  of  the  court.  To  prove  the  small 
value  of  these  assets  was  in  the  nature  of  the  proving  of  a 
negative  proposition,  and  only  slight  testimony  should  be 
required  under  such  circumstances  to  establish  z,  prima  fade 
case.  There  was  some  affirmative  testimony  as  to  the  finan- 
cial condition  of  the  most  of  the  makers  of  the  notes,  and 
there  was  testimony  to  the  effect  that  bankers  in  the  city  of 
Spokane  placed  little  or  no  value  upon  the  notes  which  con- 
stituted the  assets  left  after  this  fraudulent  distribution.  It 
is  true  that  this  testimony  was  not  of  the  most  satisfactory 
nature,  and  it  is  also  true  that  some  of  the  leading  bankers 
were  unable  to  testify  as  to  the  responsibility  of  many  of 
the  makers.  But  it  appears  from  their  testimony  that  the 
reason  they  were  unable  to  state  the  financial  condition  of 
such  makers  was  the  fact  that  they  had  never  heard  of 
them ;  and  the  fact  that  such  makers  were  unknown  to 
these  bankers,  shown  to  have  a  general  knowledge  of  most 
of  the  men  of  any  financial  ability  in  that  part  of  the  state, 
was  in  itself  a  circumstance  tending  strongly  to  support  the 
affirmative  testimony  upon  the  proposition  of  their  want  of 
responsibility. 

The  judgment  of  the  superior  court  will  be  affirmed. 

Scott,  J.,  concurs. 

Anders,  J.  concurs  in  the  result. 

Stiles,  J.,  {concurring). — ^Under  our  law  an  insurance 
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company  is  peculiarly  under  the  control  of  the  state,  which 
exacts  good  faith  in  the  organization  and  conduct  of  the  af- 
fairs of  the  concern,  as  a  pre-requisite  to  a  right  to  exist.  The 
assets  must  be  kept  up  to  a  prescnbed  amount,  and  the 
commissioner  is  made  the  judge  of  their  sufficiency,  depend- 
ing only  upon  the  concurrence  of  the  cotirt  to  order  the 
corporation  to  be  wound  up.  Preferences,  and  conditional 
notes  are,  in  such  a  case,  peculiarly  obnoxious  to  the  law, 
and  I  concur  in  the  affirmance  with  a  satisfaction  that  only 
justice  has  been  done. 


fNo  X4Q5.    DeddedNorember  10, 1894.1 

Walter  Duggan  «t  al..  Respondents,  v,  Thb  Washougal 
Land  and  Logging  Company,  Appellant 

I«OOS  AND  IX>GGING— CLAIM  OP  I, I KN-— VERIFICATION  BBFORB  FOR* 
BIGN  NOTARY—- WHAT  SERVICES  I^IBNABI^B—CONPUSION  OF 
I«IBNABI«B  WITH  NON-LIBNABI,E  ITEMS. 

The  verification  of  a  lien  claim  before  a  foreign  notary,  whose  cer- 
tificate is  attested  by  his  notarial  seal,  is  sufficient  to  authorize  the 
record  of  the  instrument  in  the  proper  county  in  this  state. 

Where  a  person  engaged  in  cutting,  driving,  and  booming  saw 
logs,  has  been  employed  for  the  work  by  one  corporation,  his  right 
of  lien  cannot  be  defeated  on  the  ground  that  he  had  been  working 
for  three  different  corporations  engaged  respectively  in  logging,  driv- 
ing logs  and  booming  logs,  when  he  has  no  knowledge  of  any  of 
the  corporations  other  than  the  one  first  employing  him,  and  the 
three  corporations  had  in  fact  the  same  officers,  same  manager,  and 
same  place  of  business. 

The  labor  of  blasting  rocks  along  a  river  bed  in  order  to  make  a 
passage  for  logs  in  getting  them  from  the  woods  to  the  place  of  boom- 
ing is  lienable,  under  Gen.  Stat.  4  1679. 

Laborers  are  not  entitled  to  a  logger's  lien  for  work  performed  in 
opening  a  public  road,  although  employed  in  such  labor  by  the  log- 
ging company  in  order  to  make  the  road  practicable  for  teams  in 
hauling  supplies  for  the  logging  camp. 

Although  a  loggers'  lien  may  be  claimed  for  both  lienable  and  non 
lienable  items  the  lien  will  not  fail,  in  the  absence  of  an  apparent  in- 
tention to  perpetrate  a  fraud,  if  there  is  no  confusion  of  claims  on  the 
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fiice  of  the  lien  notice,  and  the  evidence  segregates  the  two  classes 
of  claims. 

Appeal  from  Superior  Court,  Skamania  County. 
N,  H.  Bloomfield,  for  appellant. 

Miller  &  Stapleton  and  T.  H.  Ward,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Stilbs,  J. — The  objection  to  the  verification  of  the  lien 
notices  is  overruled.  It  was  made  in  the  state  of  Oregon, 
before  a  notary  public  who  certifies  the  jurat  with  his  offi- 
cial seal.  It  is  true  that  the  propriety  of  admitting  affi- 
davits taken  before  notaries  in  a  foreign  jurisdiction  has 
been  denied  by  courts  whose  decisions  are  entitled  to  great 
weight,  on  the  ground  that  while  the  authority  of  notaries 
to  certify  protests  of  commercial  paper,  etc.,  is  found  in  the 
common  law,  their  right  to  administer  oaths,  springs  en- 
tirely from  statute.  Johnson  v,  McGhee,  i  Ala.  186  ;  Kee- 
ferv.  Mason,  36  111.  406  ;  Hall  v.  Hall,  76  N.  C.  113.  But, 
on  the  other  hand,  courts  of  equal  weight  hold  that  by 
reason  of  the  now  universal  custom  in  this  country  and 
England,  to  permit  these  officers  to  take  and  certify  affi- 
davits, the  same  verity  should  be  accorded  to  a  jurat 
attested  by  a  notarial  seal  as  is  given  to  a  certificate  in  a 
matter  pertaining  to  the  law  merchant.  Pinkham  v.  Cockell, 
77.  Mich.  265  (43  N.  W.  921);  Conolly  v,  Riley,  25  Md.  402  ; 
Stephens  v,  Williams,  46  Iowa  540  ;  Silver  v.  Kansas  City, 
etc,,  R.  R.  Co.,  21  Mo.  App.  5  ;  Wood  v.  St.  Paul,  etc.,  R.  R. 
Co.,  42  Minn.  411  (44  N.  W.  308).  The  last  named  case 
contains  a  satisfactory  statement  of  the  reasons  for  the 
modem  doctrine.  In  Harris  v.  Barber,  129  U.  S.  366  (9 
Sup.  Ct.  314),  the  federal  supreme  court  seems  to  have 
assented  to  the  same  proposition. 

It  seems  difficult  to  discern  any  good  reason  for  denying 
the  sufficiency  of  an  affidavit  which  is  intended  to  furnish 
the  basis  of  the  record  of  a  lien  notice,  because  the  verifica- 
tion is  made  before  a  foreign  notary,  when  by  our  statute 
(Gen.  Stat.  §  1432),  the  certificate  of  the  same  officer  to  an 
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acknowledgment  of  a  deed  is  expressly  recognized,  and 
authorizes  the  record  of  the  instrument. 

The  next  point  made  is  that  the  work  of  the  respondents 
was  divided  up  into  three  parts,  each  of  which  was  per- 
formed at  the  charge  of  a  separate  corporation,  viz.,  the 
appellant,  which  carried  on  the  logging  camp  and  put  the 
logs  into  the  river ;  a  second  corporation  which  was  engaged 
in  driving  logs  on  the  river,  and  a  third  corporation  which 
boomed  logs  at  the  mouth  of  the  river.  The  three  corpora- 
tions had  the  same  general  officers,  the  same  manager,  and 
the  same  place  of  business  in  the  city  of  Portland.  The 
respondents,  as  the  court  below  found,  had  no  knowledge 
of  any  but  the  appellant  corporation,  and  they  merely  fol- 
lowed the  logs  along  in  their  progress  from  the  woods  down 
the  Washougal  to  the  Columbia  river.  The  statute  would 
undoubtedly  cover  all  the  labor  done  on  the  river  and  at  the 
boom,  if  performed  at  the  instance  of  the  owner  of  the  logs, 
and  we  are  not  disposed,  under  the  circumstances,  to  dis- 
turb the  findings  of  the  trial  court  upon  the  issue  as  to  the 
several  corporations.  The  very  intimate  relations  which 
seem  to  exist  between  the  three  bodies  corporate  will  prob- 
ably enable  them  to  adjust  the  proper  proportion  of  this 
judgment  with  much  more  ease  and  with  far  less  expense 
than  would  attend  the  filing  and  prosecution  of  a  triple  set 
of  liens  upon  these  logs. 

Some  of  the  labor  along  the  river  is  objected  to  as  non- 
Uenable,  because  it  consisted  in  blasting  rocks;  but  it  seems 
that  work  of  this  kind  was  done  in  order  to  make  a  passage 
for  the  logs,  which  was  similar  to  the  road-making  in  Pratdx 
V.  Stetson  &  Post  Mill  Co.^  6  Wash.  478  (33  Pac.  1067). 

There  is  one  item  of  the  respondens*  claims,  however* 
which  is  justly  subject  to  criticism,  and  should  not  have 
been  allowed.  The  county  commissioners  laid  out  a  road, 
from  some  point  not  named,  to  appellant's  logging  camp, 
and  appellant  employed  respondents  for  a  number  of  days  in 
opening  this  road  in  order  to  make  it  practicable  for  teams 
in  hauling  supplies  for  the  camp.  No  logs  were  hauled 
over  this  road,  and  it  was  not  intended  to  be  used  for  that 
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purpose.  We  think  we  went  as  far  as  we  should  in  the  direc- 
tion of  sustaining  liens  for  road-building  in  the  Proulx 
case,  supra.  At  least,  in  a  case  like  this,  where  the  road 
made  was  a  public  road,  the  service  would  be  too  remote. 
This  holding  requires  the  deduction  of  $97.50  from  Dug- 
gan's  claim  and  $45.00  from  Wantlan's.  But  subsequent  to 
the  filing  of  Duggan's  claim  he  was  paid  $40.00  by  appel- 
lant, and  he  should  be  allowed  to  credit  that  sum  to  the  un- 
secured portion  of  his  demand,  leaving  the  net  deduction  of 
$57.50  to  be  made  from  his  lien. 

Because  of  these  xldn-lienable  items  appellant  claims  that 
the  whole  of  the  liens  should  fail,  under  the  rule  announced 
in  Dexter  HorUm  6f  Co.  v.  Sparktnan^  2  Wash,  165  (25 
Pac.  1070).  But,  in  that  case,  there  was  on  the  face  of  the 
liens  and  in  the  evidence  a  confusion  of  lienable  and  non- 
lienable  items,  while  here  no  confusion  appears  on  the  face 
of  the  liens,  and  the  evidence  segregates  the  non-lienable 
completely.  There  was  no  apparent  intention  to  perpetrate 
a  firaud,  and  the  ruling  in  the  Proulx  case  left  it  doubtful 
whether  work  on  this  road  might  not  be  lienable  as  labor  in 
obtaining  or  securing  logs. 

The  judgment  will  be  reversed  and  the  cause  remanded 
for  the  entry  of  a  new  judgment  in  accordance  with  this 
opinion.  The  costs  of  this  appeal  will  be  apportioned  against 
the  respondents  in  proportion  to  their  claims  as  finally  ad- 
judged. 

HoYT,  Scott  and  Anders,  JJ.,  concur. 


[No.  X2SS.    Decided  November  za,  1694.] 

Thk  State  of  Washington,  Respondent,  v.  John  Brook- 
HOUSB,  Appellant 

X^KCBNT  OF  NEAT  CATTI,E— INFORMATION— INSTRUCTIONS. 

The  association  of  the  word  *'  feloniously,"  with  the  words  "steal, 
take  and  carry,  lead  or  drive  away"  in  the  statute  defining  grand 
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larceny  makes  each  phrase  synonymous  with  the  others,  and  the  use 
of  the  disjunctive  ''or*'  in  an  information  charging  that  crime  does 
not  render  the  pleading  bad. 

In  a  prosecution  for  a  theft  of  a  certain  number  of  steers  or  neat 
cattle,  an  information  describing  the  property  taken  as  so  many 
**head  of  cattle"  is  defective  under  i  52  Penal  Code,  since  the 
term  "  cattle"  includes  all  the  domestic  animals  mentioned  in  that 
section.    (HovT  and  Scott,  JJ. ,  dissent.) 

In  a  prosecution  for  stealing  cattle  in  which  the  only  evidence  on 
the  part  of  the  state  tended  to  show  that  the  accused  had  participated 
in  the  driving  of  the  cattle  a  distance  of  forty  miles  from  the  place 
of  stealing,  while  the  evidence  on  the  part  of  the  accused  was  that 
he  had  been  elsewhere  at  the  time  of  the  asportation,  so  that  he 
could  not  have  participated  in  the  drive,  it  was  error  for  the  court  to 
charge  the  jury  that  if  they  found  that  the  accused  was  not  present 
at  the  time  the  cattle  were  driven  away,  but  was  present  at  the  time 
of  starting  the  drive,  under  an  agreement  that  he  should  share  in  the 
proceeds  of  the  cattle  driven  away  and  sold,  they  should  find  him 
guilty. 

I 
Appeal  from  Superior  Courts  Douglas  County, 

R.  W.  Starr  and  GUUam  &  Hill,  for  appellant. 

George  Bradley,  Prosecuting  Attorney,  Hyde  &  Reagan 
zxiA,  James  A,  Haight,  for  the  State. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — ^Tbe  prosecution  of  the  appellant  was  based 
upon  an  information  containing  the  following  charge  : 

**The  said  John  Brookhouse,  at  the  county  and  state 
aforesaid,  on,  to-wit :  the  28th  day  of  June,  1893,  did  then 
and  there  feloniously  take,  steal,  drive  or  lead  away,  twen- 
ty-five head  of  cattle,  being  then  and  there  the  property  of 
E.  D.  Nash,  and  being  then  and  there  of  the  value  of  seven 
hundred  dollars." 

The  theory  of  the  state  was  that  this  was  a  charge  of 
grand  larceny  under  Penal  Code,  §  48,  and  the  jury  was  so 
instructed  by  the  court.  We  do  not  think  the  use  of  the 
disjunctive  **or*'  rendered  the  pleading  bad  in  this  instance, 
because  the  association  of  the  word  **  feloniously"  with  the 
words  **  steal,  take  and  carry,  lead  or  drive  away"  in  the 
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statute  makes  each  of  the  phrases  S3monymous  with  the 
others.     People  v.  Tamlinson^  35  Cal.  503. 

But  the  information  was  defective  because  the  property 
alleged  to  have  been  taken  was  described  only  as  **  cattle." 
The  term  cattle  in  law  includes  all  of  the  domestic  animals 
mentioned  in  Penal  Code,  §  52,  so  that  the  information 
would  have  been  sustained  by  proof  of  the  taking  of  twen- 
ty-five horses  as  well  as  by  showing  that  the  "cattle" 
were  that  number  of  '^steers.*'  Anderson,  Law  Diet., 
**cattle  ;"  Bishop,  Stat.  Crimes,  §§  212,  440;  i  Bishop,  Crim. 
Proc.,  §  568;  United  States  v.  Mattock,  2  Sawy.  148;  Ohio, 
ttc,  R,  R.  Co,  V,  Brubaker,  47  111,  462;  State  v,  HambleUm, 
22  Mo.  452;  State  v.  Lawn,  80  Mo.  241;  State  v,  Enslow, 
10  Iowa,  115. 

With  so  plain  a  statute  as  Penal  Code,  §  52,  in  the  crimi- 
nal code,  it  is  a  proper  subject  for  surprise  that  a  prosecution 
for  the  stealing  of  property  of  this  kind  should  not  be  pur- 
sued under  its  provisions. 

The  evidence  for  the  state  in  this  case  consisted  wholly  of 
the  testimony  of  a  person  who  admitted  that  he  himself,  on 
the  evening  of  the  27th  of  June,  1893,  gathered  up  the 
steers,  and  the  same  night  and  the  following  morning  drove 
them  some  forty  miles  down  the  Columbia  river.  He  testi- 
fied that  some  days  before  the  27th,  appellant,  himself  and 
another  man  named  Harris  planned  the  theft  of  the  steers, 
and  that  appellant  and  Harris  were  with  him  and  assisted 
him  in  gathering  and  driving  them  away,  and  that  they  did 
not  separate  until  the  afternoon  of  the  28th,  when  they  had 
returned  together  from  the  point  where  the  cattle  were  left. 
Appellant  attempted  to  prove  by  witnesses  that  he  was  not 
away  from  his  home  near  Waterville  on  the  27th  and  28th 
days  of  June,  at  any  time  of  the  day  or  night  long  enough 
to  have  taken  an  80  mile  ride  during  half  of  which  he  was 
employed  in  driving  a  herd  of  cattle.  If  the  jury  had  be- 
lieved the  testomony  offered  they  could  not  have  believed 
the  state's  witness  wherein  he  persisted  that  appellant 
had  been  with  him  on  the  entire  expedition,  and  finding 
him  thus  discredited,  it  is  incredible  that  any  part  of  his  tes- 
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timony  inculpating  the  appellant  should  have  been  accepted 
as  true  beyond  a  reasonable  doubt. 

Under  this  condition  of  the  evidence  it  was  manifest  error 
for  the  court  to  tell  the  jury  that  if  they  found  that  appel* 
lant  was  not  present  at  the  time  the  cattle  were  driven  away 
but  was  present  at  the  time  of  starting  the  drive,  under  an 
agreement  with  the  prosecuting  witness  that  the  cattle 
should  be  driven  away  and  sold,  and  that  he  should  have  a 
share  of  the  proceeds,  they  should  find  him  guilty.  No  such 
state  of  facts  as  that  pre-supposed  in  this  charge  had  been 
testified  to,  unless  the  most  material  portion  of  the  prose- 
cuting witness'  statement  were  rejected  as  fiilse  and  per- 
jured. But  by  thus  reducing  the  time  of  appellant's  pres? 
ence  to  the  mere  starting  of  the  drive,  the  court  opened  the 
way  for  the  jury  to  admit  the  truth  of  all  the  testimony  for 
the  defense,  and  yet  find  the  accused  guilty  ;  for  it  was  not 
pretended  but  that  appellant  might  have  been  present  dur- 
ing the  few  hours  necessary  to  start  the  drive,  so  far  as  the 
knowledge  of  his  witnesses  went.  These  witnesses  testified 
that  they  were  with  him  at  Waterville  and  in  the  vicinity 
on  the  evening  of  the  27  th  and  again  on  the  morning  of  the 
28th,  but  they  could  not  say  where  he  was  during  the  inter- 
vening night.  Other  witnesses  claimed  to  have  seen  the 
cattle  on  the  road  down  the  Columbia,  driven  by  but  one 
person,  who  was  riding  a  horse  of  the  same  description  as 
one  owned  by  the  prosecuting  witness.  The  nature  of  the 
evidence  produced  by  the  state  to  sustain  its  charge  being  of 
the  character  described,  and  furnished  by  a  single  confessed 
accomplice,  it  was  unfair  to  the  appellant  to  call  upon  him 
to  account  for  himself  in  answer  to  a  state  of  facts  entirely 
different  to  those  testified  to  against  him. 

We  are  of  the  opinion  that  the  judgment  should  be  re- 
versed and  the  information  set  aside ;  but  the  appellant  will 
not  be  discharged,  but  held  to  await  the  further  action  of 
the  Superior  court  in  his  case,  within  the  time  allowed  by 

law. 
Dunbar,  C.  J.,  and  Anders,  J.,  concur. 
HoYT,  J.   {dissenting). — I  am  compelled  to  dissent  from 
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the  foregoing  opinion.  First,  as  to  the  information  :  The 
majority  hold  it  bad  because  the  property  is  described  as  so 
many  head  of  "cattle"  instead  of  **neat  cattle."  That  tech- 
nical accuracy  would  authorize  such  a  distinction  as  is  made 
by  the  majority  of  the  court,  there  can  be  little  doubt,  but 
technical  accuracy,  if  ever  required  to  the  extent  suggested, 
is  made  unnecessary  by  the  provisions  of  our  statute,  which 
provide  substantially  that  an  information  will  be  sufiScient 
if  a  man  of  common  understanding  can  ascertain  therefrom 
the  offense  with  which  he  is  charged.  And  this  rule  applied 
to  the  clause  of  the  information  under  consideration  will  es- 
tablish its  suflSciency.  There  is  no  doubt  that  the  word 
"cattle"  is  broad  enough  when  used  alone,  under  some  cir- 
cumstances, to  cover  other  classes  of  animals  than  "neat 
cattle,"  but  it  does  not  follow  that  by  its  use  the  clause  is 
made  uncertain  to  a  man  of  common  understanding.  In  my 
opinion,  one  charged  with  stealing  "cattle"  would  under- 
stand as  perfectly  the  nature  of  the  property  which  he  was 
charged  with  having  taken  as  he  would  if,  in  the  complaint 
or  information,  the  property  had  been  described  as  "neat 
cattle."  To  the  common  understanding  the  word  "cattle" 
as  ordinarily  used  has  no  such  broad  significance  as  claimed 
by  the  majority  of  the  court.  When  the  context  shows  that 
in  the  use  of  the  word  reference  is  had  to  some  particular 
dass  of  animals,  as  distinguished  from  the  whole  class  to 
which  the  word  might  in  some  cases  apply,  everybody  will 
understand  from  such  use  that  it  is  that  class  of  animals 
technically  known  as  neat  cattle  which  is  meant,  and  that 
thereby  it  is  not  intended  in  any  sense  to  cover  horses,  or 
other  classes  of  animals  sometimes  included  in  the  term 
"cattle." 

Such  a  technical  construction  of  words  used  as  is  suggested 
by  the  majority  of  the  court  may  have  been  necessary  at 
one  time  in  order  to  protect  the  rights  of  the  accused,  but  if 
there  ever  was  such  a  time  it  has  long  since  passed.  At  this 
time  the  accused  comes  into  court  sure  of  the  assistance  of 
the  intelligence  of  some  person  trained  in  the  law,  and  his 
ability  to  interpret  the  words  of  the  charge  against  him 
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should,  in  justice  to  himself  and  the  public,  be  determined 
in  the  light  of  the  ability  to  comprehend  not  only  of  himself 
but  also  of  counsel  of  whose  assistance  he  is  assured  by  the 
constitution  and  laws.  I  do  not  see  how  it  could  have  been 
possible  for  the  defendant  to  have  been  misled  or  in  any  way 
injured  by  the  omission  of  the  word  "neat"  before  "cattle" 
in  the  information  filed  against  him,  and  if  he  could  not 
have  been,  then  under  our  statute  the  information  was  suf- 
ficient. 

Upon  the  merits  of  the  case  as  it  was  presented  to  the 
jury  I  have  only  this  to  say  :  The  proofs  seem  to  have  been 
fairly  presented,  and  the  charge  of  the  court  contained  no 
substantial  error;  from  which  it  follows,  under  well  estab- 
lished general  rules,  that  the  verdict  rendered  should  not  be 
disturbed  by  the  appellate  court.  And  I  am  inclined  to  the 
opinion  that  even  if  there  had  been  no  corroboration  what- 
ever of  the  testimony  of  the  complaining  witness,  the  rela- 
tions of  this  court  to  the  verdict  would  not  be  changed,  and 
that  the  judgment  and  sentence  rendered  thereon  should  be 
affirmed  and  the  verdict  sustained  by  such  testimony  alone, 
unless  it  appeared  therefrom  that  it  was  unwarranted. 

But  it  is  not  necessary  to  go  so  far  as  this  to  sustain  the 
conviction  of  the  accused  in  the  case  at  bar,  since  there  was 
proof  introduced  which  substantially  corroborated  the  testi- 
mony of  the  complaining  witness.  I  can  find  nothing  in 
the  record  which  indicates  that  the  appellant  did  not  have  a 
fair  trial,  and  I  find  proofs  therein  which  to  my  mind  abund« 
antly  support  the  verdict  of  the  jury. 

Scott,  J.,  concurs. 
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To     83 
[No.  1395.    Decided  November  la,  1894-]  *^     ^ 

The  State  op  Washington,  Respondent,  v,  C.  A.  Keen, 

Appellant. 

ASSAULT  WITH  INTBNT  TO  COMMIT  RAPB— CONVICTION  09  ASSAULT 
AND  BATTBRY. 

Actual  violence  alleged  as  a  fact  in  the  transaction  of  an  assanlt 
with  intent  to  commit  rape  will  justify  a  conviction  of  assault  and 
battery. 

Appeal  from  Superior  Court,  Yakima  County. 

John  G.  Beyle  and  Reavis  &  Milroy,  for  appellant 

y.  A.  Rochford,  Prosecuting  Attorney,  A.  P.  Fulkerson, 
Jones  &  Newman  zxA  James  A.  Haight,  for  the  State. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — The  information  charged  an  assault  with  in- 
tent to  commit  rape,  and  the  appeal  is  from  the  judgment 
on  a  verdict  of  guilty  of  assault  and  battery.  Contained  in 
the  information  is  an  allegation  that  the  accused  ''did  then 

and  there  make  an  assault  upon  the  body  of  Mrs. ,  a 

female,  over  the  age  of  twelve  years,  and  did  then  and  there 
unlawfully  heat,  lay  hold  of  and  ill  treat  the  said,"  etc. 
Penal  Code  §  19  defines  assault  and  battery  as  "the  unlaw- 
ful beating  of  another  "  which  clearly  appears  to  have  been 
charged  in  this  information.  Actual  violence  alleged  as  a 
fact  in  the  transaction  of  an  assault  with  intent  to  commit 
rape  will  justify  a  conviction  of  assault  and  battery.  State 
V.  McAvqy,  73  Iowa,  557,  (35  N.  W.  630). 

Judgment  affirmed. 

Dunbar,  C.  J.,  and  Hoyt  and  Scott,  JJ.,  concur. 
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,  [No.  1457.   Decided  NoTember  12,  1894.] 

\  10     ^ 

\  26  w7i        THg  State  op  Washington,  Appellant,  v.  J.  M.  Turner, 

Respondent, 

BMBEZZLBM8NT SUPFIBNCY    OF     INFORMATION ^AI^LBGATIONS 

CHARGING  CRIME. 

In  a  prosecution  for  embezzlement,  an  information  chaxglnj^  the 
crime  substantially  in  t  he  terms  of  the  statute  is  sufficient,  without 
making  specific  allegations  as  to  the  nature  of  the  employment  or 
trust  relation  of  the  accused. 

An  information  for  embezzlement  is  sufficient  under  Penal  Code 
4  55,  defining  the  crime,  and  under  $  1244,  Code  Proc.,  requiring  that 
the  act  charged  as  a  crime  be  clearly  set  forth  in  ordinary  and  con* 
cise  language,  in  such  a  manner  as  to  enable  a  person  of  common 
understanding  to  know  what  is  intended,  when  it  is  alleged  therein 
that  the  defendant,  on  a  day  and  at  a  place  named,  was  intrusted 
with  a  certain  sum  of  money,  the  property  of  another,  which  he 
took  into  his  possession  and  was  holding  for  and  on  account  of  such 
other,  and  that  he  did  then  and  there  fraudulently  convert  said 
money  to  his  own  use. 

Appeal  from  Superior  Court,  Walla  Walla  County. 

Miles  Poindexter,  Prosecuting  Attorney,  for  the  State. 

/.  M.  Turner,  for  respondent. 

s 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J. — ^The  defendant,  respondent  here,  was  in- 
dicted in  the  Superior  court  of  Walla  Walla  county,  for  the 
crime  of  larceny.  The  indictment,  omitting  the  formal 
part,  was  as  follows  : 

**The  said  defendant,  J.  M.  Turner,  in  the  city  and  county 
of  Walla  Walla,  Washington,  on  the  first  day  of  December, 
A.  D.,  1893,  being  then  and  there  by  one  Joseph  Tachi  in- 
trusted with  the  sum  of  $479,  lawful  money  current  of  the 
United  States  of  the  value  of  $479,  the  said  money  then  and 
there  being  the  money  and  property  of.  the  said  Joseph 
Tachi,  and  the  said  J.  M.  Turner  by  virtue  of  being  in- 
trusted with  said  money  as  aforesaid  then  and  there  receiv- 
ing hire  from  said  Joseph  Tachi,  did  then  and  there  by  vir- 
tue of  being  intrusted  with  said  money  and  receiving  said 
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hire  as  aforesaid,  receive  and  take  into  his  possession  the 
money  aforesaid,  which  he,  the  said  defendisuit,  then  and 
there  held  for  and  in  the  name  and  on  account  of  said 
Joseph  Tachi,  and  he,  the  said  defendant,  J.  M.  Turner,  did 
then  and  there  as  foresaid  wilfully,  intentionally,  wronjc- 
fully,  unlawfully,  fraudulently  and  feloniously  convert  to 
his  own  use  the  said  money,  thereby  committing  the  crime 
of  larceny,"  etc. 

To  this  indictment  respondent  interposed  a  demurrer,  to 
the  effect  that  the  facts  charged  in  the  information  did  not 
constitute  a  crime ;  which  demurrer  was  sustained  by  the 
court.  To  the  ruling  of  the  court  in  sustaining  the  demur- 
rer the  plaintiff  duly  excepted,  and  has  brought  the  case 
here  on  appeal. 

The  contention  of  the  respondent  is  that  the  information 
is  not  sufficient  because  it  does  not  state  the  purpose  for 
which  the  money  or  property  was  intrusted  to  the  respond- 
ent, and  does  not  allege  that  a  demand  was  made  upon  him 
for  the  same.  The  respondent  cites  Teny  v.  State,  i  Wash. 
277  (24  Pac.  447),  in  support  of  this  contention.  An  ex- 
amination of  that  case  shows  that  it  is  not  at  all  in  point 
here.  What  the  court  decided  there  was  that  an  indict- 
ment for  embezzlement  by  an  agent,  which  does  not  allege 
that  the  defendant  was  an  agent  for  hire,  was  fatally  defect- 
ive under  the  provisions  of  the  Code  of  Washington  (188 1) 
§  835 ;  and  that  the  words  ''  for  hire  "  in  said  section  quali- 
fied each  of  the  classes  of  persons  enumerated  therein.  The 
question  decided  in  that  case  would  not  be  involved  here 
even  had  the  legislature  not  afterwards  changed  the  law 
diminating  the  words  "  for  hire,'*  from  the  same,  the  law 
reading  now  **witti  or  without  hire,*'  etc. 

The  statute  under  which  this  information  was  filed,  viz: 
§  55  of  the  Penal  Code,  is  as  follows  : 

**If  any  agent,  derk,  officer,  servant  or  person  to  whom 
any  money  or  other  property  shall  be  entrusted,  with  or 
without  hire,  shall  fraudulently  convert  to  his  own  use,  or 
shall  take  and  secrete  the  same  with  intent  fraudulently  to 
convert  the  same  to  his  own  use,  or  shall  fail  to  account  to 
the  person  so  entrusting  it  to  him,  he  shall  be  deemed  guilty 
of  larceny/'  etc. 
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Let  us  look  at  the  tequirements  of  the  statute  and  see  if 
they  have  been  met  in  this  indictment.  The  first  qualifica- 
tion is  that  it  must  be  a  person  to  whom  money  or  other 
property  shall  be  entrusted.  The  allegation  will  be  fotmd 
in  the  indictment  that  money  described  was  entrusted  to  the 
respondent,  J.  M.  Turner,  with  the  name  of  the  person 
intrusting  it  and  the  name  of  the  owner  of  the  money.  The 
information  in  this  case  alleges  that  the  money  was  intrusted 
for  hire,  but  as  we  have  before  observed,  under  the  law  as  it 
now  exists,  that  would  not  be  a  necessary  allegation.  The 
information  fiirther  informs  the  defendant  that  by  virtue  of 
being  intrusted  with  said  money  he  took  the  same  into  his 
possession  and  held  it  for  and  in  the  name  and  on  account 
of  the  person  intrusting  it  and  owning  it,  and  that  he  fraud- 
ulently converted  the  same  to  his  own  use.  So  that  it  seems 
to  us  all  the  requirements  even  contended  for  by  the  respond- 
ent were  met  by  the  information,  viz :  first,  not  only  that 
the  respondent  was  a  person,  but  the  facts  show  that  he  was 
an  agent ;  second,  that  he  received  the  property  of  his  prin- 
cipal ;  third,  that  he  received  it  in  the  course  of  his  employ- 
ment ;  fourth,  that  he  fraudulently  and  feloniously  converted 
it  to  his  own  use. 

It  will  be  noticed  that  the  crime  charged  here  is  charged 
in  the  language  of  the  statute.  It  is  contended  by  the  res- 
pondent that  this  is  not  sufficient,  and  some  cases  are  dted 
which  respondent  claims  sustain  that  contention.  We 
think  the  overwhelming  weight  of  authority  is  to  the  con- 
trary, and  that  it  is  sufficient  in  crimes  of  this  character  to 
charge  the  crime  in  the  language  of  the  statute.  "  An  in- 
dictment for  embezzlement,  charging  the  crime  substantially 
in  the  terms  of  the  statute,  is  sufficient."  6  Am.  &  Eng. 
Knc.  Law,  496  ;  Commonwealth  v.  Bennett^  118  Mass.  443  ; 
Kerv.  People,  no  111.  627  (51  Am.  Rep.  706);  People  v. 
Tomlinson,  66  Cal.  344  (5  Pac.  509). 

In  California  the  code  under  which  the  indictment  was 
drawn  in  People  v.  Tomlinsotiy  supfa,  was  substantially  the 
same  as  the  statute  under  which  Uie  information  in  the  case 
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at  bar  was  drawn,  some  of  the  terms  simply  being  trans- 
posed.    In  that  case  the  court  said  : 

**The  information  is  in  the  language  of  the  statute,  but 
the  learned  counsel  for  the  defense  insists  that  there  are 
some  cases,  of  which  this  is  one,  in  which  it  is  not  suflScient 
to  charge  an  offense  in  the  language  of  the  statute  ;  although 
he  concedes  that  as  a  general  rule  it  is  suflScient.  The  cases 
to  which  he  refers  do  not  sustain  him,  and  the  weight  of 
authority  in  this  court  establishes  the  general  rule,  that  an 
indictment  or  information  which  follows  the  language  of  the 
statute  defining  the  crime  is  suflScient/'  citing  cases  to  sus- 
tain the  decision. 

And  in  People  v.  Treadwell,  69  Cal.  226  (10  Pac.  502),  it 
was  decided  that  if  the  information  charged  the  nature  of 
the  employment,  and  the  act  of  conversion  in  the  general 
terms  of  the  statute,  it  was  suflScient  without  more  specific 
allegations  as  to  the  nature  of  the  trust  relation,  or  as  to  the 
act  of  conversion.  See,  also,  6  Am.  &  Eng.  Knc.  Law, 
497,  and  cases  cited.  These  are  all  cases  of  embezzlement. 
The  case  in  58  N.  H.  348  (JState  v.  Messenger),  cited  by  re- 
spondent to  sustain  the  proposition  that  an  indictment  for 
embezzlement  must  set  forth  the  actual  fiduciary  relation  and 
its  breaches,  does  not  seem  to  us  to  reach  the  point  in  con- 
troversy at  all.  All  that  was  said  in  that  case  was  that  an 
indictment  containing  in  one  count  so  much  of  the  language 
of  two  sections  of  the  statute  of  embezzlement  as  to  leave  it 
uncertain  which  of  two  different  crimes  of  embezzlement  is 
charged,  is  insuflScient.  The  opinion  in  that  case  contained 
only  three  lines,  which  were  as  follows  : 

'*  The  crime  and  penalty  of  the  seventh  section  are  different 
from  those  of  the  eight.  The  indictment  not  informing  the  de- 
fendant which  crime  he  is  charged  with  is  bad  for  uncer- 
tainty." 

The  case  of  McCann  v.  United  States,  2  Wyo.  274,  is  not 
available  to  the  court  and  therefore  has  not  been  considered. 

The  case  of  Commonwealth  v.  Smart,  6  Gray,  15,  WDuld 
seem  from  the  syllabus  to  somewhat  sustain  respondent's 
contention.     But  the  reading  of  the  opinion  convinces  us 
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that  the  indictment  in  that  case  not  did  follow  the  lang^ge 
of  the  statute,  and  hence  is  not  in  point  here ;  and,  if  it 
were,  it  has  been  squarely  overrulied  in  Commonwealth  v. 
Bennett,  supra. 

The  overwhelming  weight  of  authority  in  cases  of  embez- 
zlement is  to  the  effect  that  it  is  suflScient  to  charge  the 
crime  in  the  language  of  the  statute.  But  as  this  court  has 
frequently  said,  decisions  based  upon  the  common  law  can  be 
of  little  service  in  determining  the  suflficiency  of  an  indict- 
ment under  the  provisions  of  our  reformed  practice,  for  the 
Code  itself  specifically  avers  the  requirements  of  the  infor- 
mation and  asserts  that,  so  far  as  the  question  involved  here 
is  concerned,  whenever  a  person  of  common  understanding 
shall  know  what  he  is  charged  with,  the  information  shall  be 
sufficient.  The  experience  of  advancing  ages  culminated  in 
legislation  that  has  done  away  with  the  refinements  of  tech- 
nical pleading  so  far  as  criminal  actions  are  concerned,  refine- 
ments which  were  originally  intended  as  safeguards  to  the 
innocent,  but  the  practical  operation  of  which  has  been  to 
protect  the  guilty  from  merited  punishment.  These  refine- 
ments have  g^ven  place  to  the  simplicity  of  a  statement  of 
facts,  and  the  law  in  the  interest  of  justice  to  the  state  and 
to  society  has  laid  down  the  plain  test  mentioned  above. 
And  this  is  a  test  which  appeals  to  common  sense.  Will  any 
one  say  that  in  this  instance  the  respondent  has  been  misled; 
in  any  possible  way  by  any  omission  in  this  indictment ; 
that  he  does  not  know  what  he  is  charged  with ;  that 
he  is  left  in  the  dark  so  far  as  the  preparation  of  his  defence 
is  concerned  on  the  merits  of  the  case?  We  think  not. 
Determined  by  this  test,  then,  we  think  the  information  in 
this  case  is  amply  sufficient,  and  that  the  court  erred  in  sus- 
taining the  demurrer  to  the  indictment. 

The  judgment  will  be  reversed  and  the  cause  remanded 
with  instructions  to  overrule  the  demurrer. 

Scott,  Hoyt  and  Stii^ks,  JJ.,  concur. 
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Mart  A.  Morgan,  Appellant  v.  J.  M.  Morgan,  Respondent. 

FRAUD  IN  PROCURING  CONVEYANCB— ACTION  TO  SET  ASIDK— STAT- 
UTE OF  LIMITATIONS— WHEN  BEGINS  TO  RUN— PLEADING — 
AMENDMENT  OF. 

Where  the  nature  of  the  answer  interposed  to  a  complaint  and  the 
proof  thereunder  clearly  indicate  that  it  was  the  intention  of  defend- 
ant to  plead  a  three  years*  statute  of  limitations  as  a  bar,  and  by 
mistake  the  defendant  in  pleading  such  statute  had  specified  two 
years  instead  of  three*  it  is  not  an  abuse  of  discretion  for  the  court 
after  the  hearing  of  th«  cause,  to  allow  an  amendment  correcting  the 
mistake,  although  the  equities  of  the  case  may  be  in  favor  of  the 
plaintiff. 

An  action  by  a  divorced  wife  against  her  former  husband  to  set 
aside  a  deed  of  community  land  to  the  husband,  on  the  ground  that 
it  was  fraudulently  obtained  from  her,  and  was  without  "considera- 
tion, and  asking  for  a  partition  of  the  land,  is  not  an  action  for  the 
recovery  of  real  estate,  but  is  one  for  relief  upon  the  ground  of  fraud, 
and  must  be  brought  within  three  years  alter  its  discovery,  under 
Code  Proc.  ^  115,  subd.  4. 

The  statute  of  limitations  is  not  an  unconscionable  defense. 

Although  a  wife  residing  in  a  foreign  state  may  have  procured  a 
divorce  from  her  husband,  who  had  settled  in  this  state  and  acquired 
lands  here,  and  although  she  may  have  been  induced  through  fraudu- 
lent representations  into  releasing  her  rights  in  such  lands  for  a 
greatly  inadequate  consideration,  being  ignorant  of  her  rights  under 
the  community  property  laws  of  this  state,  yet  the  fact  that  she  had 
actual  knowledge  ot  the  tracts  of  land  owned  by  her  husband,  had 
seen  the  property  and  could  have  discovered  its  value  upon  inquiry, 
had  consulted  attorneys  in  her  divorce  proceedings  who  could  have 
advised  her  as  to  her  community  rights  and  who  were  in  a  position  to 
know,  or  easily  learn,  the  value  of  the  lands  in  controversy,  renders 
her  chargeable  with  such  knowledge  of  the  facts  constituting  the 
fraud,  as  would  set  the  statute  of  limitations  running.  (Dunbar,  C. 
J., dissents.) 

Appeal  from  Superior  Court,  Spokane  County. 

Turner^  Graves  &  McKinstry,  for  appellant. 

Thomas  C.  Griffitts^  N.  E,   Nuzum  and  Fenton  &  Hen* 
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The  opinion  of  the  court  was  delivered  by 

Scott,  J. — The  plaintiff  obtained  a  divorce  ftiom  the 
defendant  in  the  Circuit  court  of  Benton  county,  Oregon, 
on  the  28th  day  of  March,  1888,  in  which  county  she  with 
their  minor  children  was  then  living.  The  ground  alleged 
was  desertion.  She  was  awarded  the  custody  of  said 
children  and  the  sum  of  $8000  as  permanent  alimony.  The 
defendant  had  removed  to  Spokane  in  this  state  (then  terri- 
tory) in  the  fall  of  1879,  and  thereafter  said  parties  lived 
apart  from  each  other.  While  said  parties  were  husband 
and  wife,  and  were  living  respectively  at  the  places  afore- 
said, the  defendant,  soon  after  his  said  removal,  acquired  two 
pieces  of  land  situate  in  Spokane  county,  which  were  then 
of  slight  value  but  which  the  lower  court  found  in  this 
action  were  worth  $80,000  at  the  time  the  divorce  was 
granted.  With  the  exception  of  a  small  place  not  exceed- 
ing a  few  hundred  dollars  in  value  upon  which  the  plaintiff 
ant  resides,  neither  of  said  parties  had  any  properly  in 
Oregon.  In  January,  1888,  prior  to  the  commencement  ofj 
the  said  suit  in  Oregon  by  the  plaintiff,  she  brought  suit 
against  the  defendant  in  Spokane  county,  this  state  to 
obtain  a  divorce  and  a  portion  of  the  property  which  had 
been  acquired  there  by  the  defendant.  In  pursuance  of 
certain  negotiations  had  between  the  parties  this  action  was 
not  pressed  to  a  trial  and  the  one  aforesaid  in  Oregon  was 
instituted,  which  was  allowed  to  proceed  uncontested.  In 
this  action  the  defendant  was  found  to  have  property  in 
Spokane  of  the  value  of  $25,000  only.  In  March,  1888, 
the  day  the  decree  was  granted,  defendant  paid  said  sum  of 
$8000,  which  was  awarded  the  plaintiff.  On  the  28th  day 
of  April  following,  the  defendant  obtained  from  the  plaintiff 
a  quitclaim  deed  to  the  land  aforesaid  in  Spokane  county. 
Some  time  during  the  latter  part  of  the  year  1888,  the 
plaintiff  removed  to  Whitman  county  in  this  state.  In 
March,  1892,  she  commenced  the  present  action  wherein  she 
seeks  to  have  said  deed  set  aside,  on  the  ground  that  it  was 
fraudulently  obtained  from  her  and  without  consideration. 
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and  to  have  a  partition  of  the  lands,  and  thus  to  recover 
one-half  of  the  lands  aforesaid,  under  the  community  prop- 
erty laws  of  this  state,  excepting  as  to  certain  of  said  lands 
which  had  been  sold  by  the  defendant,  and  as  to  these  she 
asks  that  the  defendant  be  called  upon  to  account  to  her  for 
her  interest  therein,  and  prayed  for  further  incidental  re- 
lief. The  defendant  answered,  taking  issue  with  the  plaintiff 
upon  the  material  matters  alleged  in  her  complaint,  and, 
in  one  of  several  affirmative  defenses  pleaded,  he  sought  to 
avail  himself  of  the  statute  of  limitations  which  provides 
that  an  action  for  relief  upon  the  ground  of  fraud  shall  be 
brought  within  three  years  from  the  time  of  the  discovery 
by  the  aggrieved  party  of  the  facts  constituting  the  fraud. 
§  115,  Code  Proc.  Subd.  4.  We  deem  it  unnecessary  to 
more  fully  set  forth  the  allegations  of  the  pleadings. 

The  lower  court  found  in  favor  of  the  plaintiff  upon  most 
of  the  issues  involved,  finding  that  the  lands  aforesaid  in 
Spokane  County  were  the  community  property  of  the  plaint- 
iff and  defendant,  and  that  the  plaintiff  was  under  no  obliga- 
tion to  quitclaim  her  interest  therein  to  the  defendant ;  that 
she  did  so  without  consideration  and  in  consequence  of  fraud- 
ulent representations  of  the  defendant  to  the  effect  that  she 
had  no  rights  therein ;  that  the  same  did  not  exceed  $25,000 
in  value  and  that  he  was  also  largely  indebted  ;  and  further 
found  that  the  defendant  had  always  exercised  a  great  influ- 
ence over  the  plaintiff  which  in  a  measure  led  to  the  execu- 
tion o[  the  deed.  The  deed  upon  its  face  expressed  a  con- 
sideration of  $8,000,  as  paid  by  the  defendant  to  the  plaintiff 
therefor.  But  it  is  conceded  that  no  money  consideration 
then  passed  between  the  parties,  and  it  only  represented,  if 
anything,  the  previous  payment  of  $8,000  by  the  defendant 
to  the  plaintiff  upon  the  date  of  the  decree  of  divorce  afore- 
said ;  and  the  court  further  found  that  said  payment  was  not 
intended  to  be,  and  was  not,  in  satisfaction  or  discharge  of 
any  of  plaintiff's  claims  in  or  to  said  property,  but  that  the 
considerations  for  permitting  the  decree  for  said  sum  were 
two,  viz.,  that  the  suit  should  be  brought  in  Oregon,  and 
that  it  should  involve  no  scandal.     Of  course  it  is  not  con- 
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tended  that  the  Oregon  court  had  any  jurisdiction  over  said 
lands  in  this  state  so  that  its  decree  could  directly  aflfect  the 
plaintiff's  title  or  interest  therein. 

As  to  the  statute  of  limitations  the  court  found  that  while 
the  plaintiff  was  wholly  ignorant  as  to  the  value  of  said 
property,  and  of  her  rigtts  and  interests  therein  under  the  com- 
munity property  laws  of  this  state ;  yet  that  she  "discovered 
all  the  facts  constituting  the  fraud  except  that  she  had  rights 
under  the  community  property  laws  of  the,  to  her,  foreign 
territory  of  Washington,  many  years  ago ;  and  became 
charged  with  a  knowledge  of  that  law,  and  of  the  facts 
resulting  therefrom,  when  she  settled  here  in  1888,  about 
three  and  a  half  years  before  this  action  was  commenced," 
and  found  that  said  statute  barred  a  recovery  and  dismissed 
the  action  ;  whereupon  the  plaintiff  appealed. 

The  material  findings  were  nearly  all  excepted  to  by  one 
party  or  the  other  and  practically  the  whole  case  is  before  us 
for  review.  Owing  to  the  conclusion  we  have  arrived  at  in 
relation  to  the  applicability  of  this  part  of  the  statute  of 
limitations,  it  is  incumbent  upon  us  only  to  examine  the 
facts  with  reference  thereto,  and  it  is  unnecessary  to  deter- 
mine whether  the  findings  of  the  court  otherwise  should  or 
can  be  sustained.  It  will  be  necessary,  however,  to  supple- 
ment the  above  condensed  statement  of  the  facts  somewhat 
in  the  discussion  of  this  last  question. 

A  number  of  questions  are  raised  by  appellant  against  the 
application  of  the  three  years'  limitation  statute  to  this 
action,  and  it  is  also  contended  that  if  it  applies  the  defendant 
cannot  avail  himself  of  it  in  consequence  of  having  failed  to 
properly  plead  it.  The  only  point  raised  in  respect  hereto 
is  that  the  defendant  in  pleading  the  statute  in  his  answer 
as  a  bar  to  the  action,  specified  two  years  instead  of  three, 
as  the  time  within  which  such  action  must  be  commenced ; 
and  it  is  contended  that  the  use  of  the  word  **two"  instead 
of  ** three"  destroys  the  effect  which  the  plea  would  other- 
wise have,  if  established.  The  word  **two'*  apparently  was 
inadvertently  used  and  was  unnoticed  by  the  defendant  un- 
til after  the  evidence  was  taken.     It  seems  that  during  the 
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argument  of  the  cause,  which  was  not  concluded  for  a  number 
of  days  after  the  testimony  was  taken,  this  matter  was  called 
to  the  attention  of  the  lower  court  for  the  first  time,  and  the 
defendant  claimed  that  **two"  was  a  mere  clerical  error  for 
* 'three,"  and  asked  to  amend  his  answer  in  this  respect.  In 
consequence  of  some  informality  as  to  the  manner  in  which 
the  application  was  made  the  court  then  refused  to  grant  the 
same,  but  ruled  that  the  defendant  might  formally  apply  for 
leave  to  amend  upon  proper  notice  to  the  adverse  party,  if  he 
desired  to  do  so,  in  case  of  an  appeal,  and  meanwhile,  as  the 
plea  had  not  been  attacked  by  demurrer  but  had  been  treated 
as  suflSdent  by  the  plaintiff  throughout  the  trial,  or  until  the 
argument  of  the  cause,  and  as  the  intent  to  plead  the  statute 
was  apparent,  the  court  reached  the  conclusion  that  the  plea 
was  sufficient  as  it  stood  to  make  the  defense  available. 
However,  application  was  formally  made  by  defendant  for 
leave  to  amend  in  accordance  with  the  previous  ruling  of  the 
court,  and  leave  was  granted  and  the  amendment  made. 

Appellant  attacks  the  ruling  of  the  court  in  this  matter 
in  each  instance,  contending  that  only  the  two  years'  statute 
was  pleaded,  and  that  as  the  court  found  the  equities  of 
the  case  were  with  the  plaintiff  and  that  she  was  entitled  to 
the  relief  demanded,  were  it  not  barred  by  the  statute  of 
limitations,  it  was  an  abuse  of  discretion  to  permit  the 
amendment ;  that  amendments  are  only  allowed  in  aid  of 
justice — ^not  of  injustice — and  while  the  statute  of  limita- 
tions is  not  always  an  unconscionable  defense,  that  it  may 
be,  and  was  such  under  the  facts  of  this  case.  A  number 
of  authorities  are  cited  as  sustaining  the  proposition  that 
the  amendment  should  not  havd  been  permitted.  But  we 
think  that  the. action  of  the  lower  court  was  right  in  the 
premises.  The  fact  that  the  plea  had  been  treated  as  suffi- 
'  cient  until  near  the  conclusion  of  the  trial,  by  not  question- 
ing the  same  in  any  manner,  precluded  the  plaintiff  from 
thereafter  attacking  it  or  the  evidence  introduced  thereunder, 
especiaUy  as  the  intention  of  the  defendant  to  avail  himself 
of  the  three  years'  statute  was  apparent  from  the  answer 
and  the  proofs.     The  two  years*  limitation  was  inapplicable 
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and  no  one  could  well  be  misled  under  the  answer  and  proofs 
as  to  the  defendant's  intention.  The  court  was  justified  in 
holding  the  plea  sufficient  as  it  stood,  and  it  was  also  right 
to  permit  the  pleading  to  be  amended  to  correspond  with 
the  proofs.  Under  the  weight  of  the  authorities  the  statute 
of  limitations  is  not,  now  at  least,  generally  regarded  as 
an  unconscionable  defense.  We  regard  this  so  well  settled 
that  we  deem  a  citation  of  many  authorities  unnecessary, 
but  refer  to  Wood  v.  Carpenter^  loi  U.  S.  135,  where  it  is 
said: 

**  Statutes  of  limitation  are  vital  to  the  welfare  of  society 
and  are  favored  in  the  law.  They  are  found  and  approved 
in  all  systems  of  enlightened  jurisprudence.  They  promote 
repose  by  giving  security  and  stability  to  human  affairs. 
An  important  public  policy  lies  at  their  foundation.  They 
stimulate  to  activity  and  punish  negligence.  While  time  is 
constantly  destroying  the  evidence  of  rights,  they  supply 
its  place  by  a  presumption  which  renders  proof  unnecessary. 
Mere  delay,  extending  to  the  limit  prescribed,  is  itself  a  con- 
clusive bar.     The  bane  and  the  antidote  go  together.*' 

In  Bamett  v.  Meyer ^  10  Hun,  109,  it  is  said  : 

**  Whatever  may  have  been  the  earlier  doctrine  on  the 
subject  of  what  are  called  unconscionable  defenses,  it  no 
longer  prevails.  The  rules  which  govern  amendments  are 
now  to  be  regarded  without  reference  to  the  character  of 
the  defense." 

See  also  St.  Paul,  S.  &  T.  F,  Ry,  Co,  v.  Sage  49  Fed. 
315,  on  the  statute  of  limitations  as  a  defense. 

But  appellant  further  contends  that  the  three  years*  statute 
of  limitations  does  not  apply  to  this  case,  even  if  it  is  suffi- 
ciently or  properly  pleaded,  and  this  brings  tis  first  to  a  con- 
sideration of  the  nature  of  the  action. 

Appellant  insists  that  it  is  an  action  to  recover  real  estate, 
and  if  so  it  falls  within  §  112  of  the  Code,  which  provides 
that  such  action  shall  be  brought  within  ten  years,  etc  In 
support  of  this  position  appellant  argues  that  there  is  here 
but  one  cause  of  action,  but  one  object  of  the  action,  namely, 
to  recover  possession  of  this  real  estate,  and  as  incident  to 
that  relief  she  seeks  a  cancellation  of  the  deed  and  an  account- 
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ing  for  the  rents  and  profits  during  the  time  she  has  wrong- 
fully been  kept  out  of  possession,  and  also  partition ;  that 
although  several  remedies  or  reliefe  are  sought  and  may  be 
given  upon  the  final  decree,  they  do  not  each  constitute  a 
separate  cause  of  action  ;  that  the  cause  of  action  must  be 
barred,  if  at  all,  as  a  whole ;  that  to  take  some  relief  sought 
by  the  suit  and  say  it  would  be  barred  if  suit  were 
brought  upon  it  alone  as  a  cause  of  action,  and  therefore  the 
whole  suit  is  barred,  is  to  give  the  greater  importance  to  the 
incident  and  the  less  to  the  substantive  and  ultimate,  and 
as  illustrating  her  position  says  : 

**  Suppose  an  action  is  brought  to  reform  a  mortgage,  a 
policy  of  insurance,  or  other  contract  in  writing,  and  then  to 
enforce  the  same  after  it  is  so  reformed.  Now  the  ground  to 
reform  may  be  mistake  or  it  may  be  fraud.  We  apprehend 
that  no  court  would  say,  if  mistake  were  the  ground  of 
reformation,  that  the  action  would  be  barred  before  the  stat- 
utory period  of  limitations  had  run  against  the  instrument 
itself;  and  certainly  it  is  illogical  to  say  that  where  the 
ground  of  reformation  is  fraud  the  action  in  such  case  will 
be  barred  in  three  years.  *  *  *  jf  the  three  years* 
statute  is  to  be  applied  here,  we  have  the  anomaly  that  a 
party  against  whom  no  fraud  has  been  committed  may  have 
ten  years  to  sue  to  recover  the  possession  of  his  real  estate, 
and  if,  perchance,  through  fraud  and  chicane,  he  has  lost  it, 
he  must  then  bring  it  within  three  years.  It  seems  to  us 
that  the  statute  now  under  consideration  was  only  intended 
to  apply  to  a  case  where  the  action  was  brought  to  recover 
purely  and  singly  upon  the  ground  of  the  fraud  committed, 
where  that  fraud  was  the  measure  of  his  rights,  the  be- 
ginning and  end  of  his  rights,  as,  for  instance,  in  an  action 
to  recover  damages  for  deceit  or  something  of  that  sort.'' 

It  appears  to  us  that  the  cases  put  here  of  continuing  con- 
tracts and  of  actions  for  the  recovery  of  real  estate,  or  for  its 
possession,  to  which  the  ten  years*  statute  of  limitations 
would  be  applicable,  are  not  parallel  ones  with  an  action  to 
set  aside  a  deed  which  immediately  divested  the  title  of  the 
grantor  upon  its  execution  and  delivery.  As  to  whether  the 
defense  of  laches  might  not  avail  in  equitable  proceedings, 
as  to  the  cases  first  put,  where  the  mistake  was  discovered  a 
long  time  before  the  action  was  brought,  or  as  to  whatever 
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defense  might  be  made  thereto,  it  is  unnecessary  to  inquire, 
for  the  defense  here  in  question  is  founded  upon  a  statute^ 
and  it  is  no  conclusive  answer  to  its  application  to  say  that 
it  is  not  full  or  broad  enough  to  reach  all  cases  which  seem- 
ingly ought  to  be  entitled  to  the  same  protection.  In  cases 
to  recover  real  property,  or  its  pc^ssession,  to  which  the  ten 
years'  limitation  is  applicable,  the  plaintiflF,  generally  at 
least,  has  title  to,  or  is  the  owner  of,  the  property.  It  seems 
to  us  that  this  question  of  ownership  is  the  test  or  distin- 
guishing feature  between  actions  brought  to  recover  real 
estate,  to  which  the  ten  years'  limitation  is  applicable,  and 
actions  seeking  to  recover  the  same  where  the  title  has  been 
parted  with  in  consequence  of  the  fraud  of  another  party, 
and  which  determines  the  latter  to  be  actions  for  relief  upon 
the  ground  of  fraud  rather  than  for  the  recovery  of  real 
property.  The  question  presented  is  a  diflBcult  one  and  the 
authorities  are  conflicting.  But  the  only  case  cited  by  appel- 
lant which  is  directly  in  point  is  that  of  Oakland  v.  Carpen- 
tier,  13  Cal.  552,  where  the  court,  having  a  similar  statute 
under  consideration,  says : 

**  We  think  that  this  provision  has  no  relation  to  an  equit- 
able proceeding  to  set  aside  a  fraudulent  deed  of  real  estate 
when  the  effect  of  it  is  to  restore  the  possession  of  the  prem- 
ises to  the  defrauded  party.  In  such  a  case,  the  action  is 
substantially  an  action  for  the  recovery  of  the  real  estate  ; 
indeed,  it  is  literally.  Express  fraud,  generally,  as  well 
avoids  a  deed  at  law  as  in  equity,  and  it  would  be  strange  if, 
after  three  years,  a  party  could  set  up  the  fraud  in  avoidance 
of  the  deed  at  law,  and  a  different  rule  prevail  in  equity. 
This  is  really  an  action  for  the  recovery  of  real  estate,  and  the 
plaintiff  is  no  worse  off  because  fraud  has  been  committed 
upon  him,  nor  the  defendant  in  any  better  situation,  than  if 
the  latter  had  innocently  bought  and  entered  under  an  im- 
perfect title.'* 

There  is  no  force,  in  so  far  as  our  practice  is  concerned,  in 
the  suggestion  that  a  different  rule  would  prevail  in  an  action 
at  law  from  one  in  equity.  It  seems  that  this  case  has  not 
been  followed  in  California,  and  it  is  inconsistent  with  the 
later  decisions  there.     In  Boyd  v.  Blankman,  29  Cal.  20  (87 
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Am.  Dec.  146),  which  was  an  action  to  set  aside  a  deed  on 
the  ground  of  fraud,  the  court  held  that  the  three  years' 
statute  applied,  and  a  like  ruling  was  had  in  People  v.  Blank- 
enship,  52  Cal.  619.  The  case  of  Hager  v,  Shindler^  29  Cal. 
48,  cited,  does  not  militate  against  this,  for  there  the  action 
was  brought  by  the  owner  under  a  sheriflPs  deed  to  set  aside 
a  cloud  upon  his  title,  and  the  court  held  that  the  holder  of 
such  legal  title,  although  he  knew  of  the  fraudulent  transfer 
constituting  the  cloud  more  than  three  years  before,  yet  as 
at  that  time  he  had  no  interest  in  the  lands,  the  deed  to  him 
having  been  executed  subsequently,  might  bring  his  action 
within  three  years  from  the  receipt  thereof;  nor  does  the 
later  case  of  Stewart  v.  Thompson^  32  Cal.  261,  where  the 
court  held  that  said  statute  does  not  apply  to  an  action  to 
remove  a  cloud  upon  title,  although  the  ruling  in  Hager  v. 
Shindler  was  modified  to  this  extent.  In  Moore  v,  Moore^ 
56  Cal.  89,  which  is  the  latest  case  from  that  state  cited  to 
us,  where  the  action  was  brought  by  the  grantor  to  set  aside 
certain  deeds  which  she  alleged  were  fraudulently  obtained 
from  her,  the  statute  was  treated  as  applicable. 

In  Wagner  V.  Law,  3  Wash.  500  (28  Pac.  1109,  28  Am. 
St.  Rep.  56),  decided  by  us,  which  was  an  action  to  quiet 
title,  we  held  that  the  statute  did  not  apply  in  such  cases, 
but  were  of  the  opinion  that  it  did  apply  **  to  suits  by  parties 
to  contracts  who  are  asking  to  be  relieved  from  contracts 
that  they  were  fraudulently  induced  to  make,  as  where  a 
deed  has  been  fraudulently  obtained,  and  suits  of  that  char- 
acter where  fraud  is  the  substantive  cause  of  the  action.** 
And  we  so  held  incidentally  in  Ferry  v.  Ferry,  9  Wash.  239 
(37  Paa  431).  This  view  is  sustained  by  the  decisions  of 
other  courts.  Walker  v.  Pogue,  29  Pac.  10 17  (Cal)  ;  St, 
Paul,  S.  &  T.  F.  Ry.  Co.  v.  Sage,  supra ;  Chicago,  T.  & 
M.  C.  Ry.  Co,  V.  Tttterington,  84  Tex.  218  (19  S.  W.  472, 
31  Am.  St.  Rep.  39)  ;  Cooper  v.  Lee,  75  Tex.  114  (12  S. 
W.  483). 

We  are  disposed  to  follow  our  former  view  of  this  subject. 
The  action  must  be  classed  as  one  for  relief  upon  the  ground 
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of  fraud.  The  deed  in  question  was  not  void  but  only  void- 
able, at  most  It  passed  to  the  defendant  whatever  title  or 
interest  the  plaintiflf  had  in  the  lands,  and  she  must  have  in- 
tended it  to  do  so,  although  it  is  insisted  that  she  did  not  know 
that  she  had  any  interest  therein  which  she  could  enforce, 
and  was  induced  to  l)eUeve  she  had  none  in  consequence  of 
the  representations  of  the  defendant  to  that  effect.  This  will 
be  more  fully  noticed  later  in  the  discussion  of  the  remaining 
feature  of  the  case.  The  action  cannot  be  classed  as  one  to 
recover  real  estate,  within  the  ten  years'  limitation  statute, 
although  the  result  might  be,  in  case  of  a  favorable  termina- 
tion of  it  for  the  plaintiff,  to  restore  to  her  a  portion  of  the 
lands  quit-claimed  to  the  defendant.  To  do  this  she  must 
have  the  deed  which  she  executed  set  aside,  and  for  this 
purpose  it  is  necessary  to  show  that  it  was  fraudulently  ob- 
tained from  her.  The  alleged  fraud  of  the  defendant  is  the 
basis  of  the  plaintiff's  action.  The  statute  allows  ample 
time  within  which  to  bring  such  a  suit.  It  requires  it  to  be 
brought  generally  within  a  time  when  the  circumstances  are 
likely  to  be  fresh  in  the  minds  of  the  parties  and  are  suscept- 
ible of  proof,  before  the  evidence  which  might  constitute  a 
defense  is  likely  to  be  lost  or  destroyed.  It  is  true  the  time  is 
uncertain  in  consequence  of  the  statute  requiring  the  action 
to  be  brought  within  three  years  trom  the  time  the  fraud  be- 
comes known  to  the  plaintiff,  but  there  must  be  diligence  in 
discovering  the  fraud  also.  While  complications  may  pos- 
sibly arise  under  the  ten  years'  limitation  statute,  making  in 
some  cases  the  relief  sought  diflScult  to  distinguish  in  prin- 
ciple from  that  sought  here,  we  are  bound  to  hold,  under  the 
authorities,  that  the  three  years'  limitation  applies  to  this 
action.  The  fact  that  it  might  result  in  a  recovery  of  real 
property  is  not  sufficient  to  except  it  therefrom.  As  to  this 
proposition  we  venture  the  assertion  that  in  the  majority  of 
cases  where  statutes  of  limitation  in  relation  to  relief  upon 
the  ground  of  fraud  are  applied,  the  title  to,  or  disposition 
of,  real  estate  is  involved,  and  a  recovery  thereof  sought  in 
some  manner. 

The  last  contention  of  appellant  respecting  this  defense  is 
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that  she  did  not  discover  the  facts  constituting  the  fraud  un- 
til within  three  years  prior  to  the  commencement  of  the  ac- 
tion, and  this  will  necessitate  a  further  reference  to  the  proofs. 
It  is  conceded  the  plaintiff  knew,  as  early  as  the  latter  part 
of  the  year  1883,  of  the  acquisition  of  the  lands  in  contro- 
versy by  the  defendant,  when  she  made  him  an  unexpected 
visit  at  Spokane  of  three  or  four  days'  duration.  Also,  that 
prior  to  this  time  she  had  received  letters  from  the  defendant 
(which  are  in  evidence)  mentioning  the  property  and  also  a 
lot  which  he  had  ''bargained*'  for  and  built  an  office  upon. 
In  September,  1884,  the  defendant  desiring  to  pay  for  this 
lot  and  to  raise  a  few  hundred  dollars  additional,  negotiated 
a  loan  therefor  and  sent  a  mortgage  securing  the  note  for 
about  $3,000  to  her  to  execute.  She  telegraphed  to  him  that 
she  would  sign  the  mortgage  if  he  would  deposit  $[,200  in 
the  bank  to  her  credit.  This  he  refused  to  do,  but  informed 
her  that  unless  she  did  execute  the  mortgage  the  property 
would  be  lost.  She  was  not  asked  to  sign  the  note.  A  por- 
tion of  this  may  be  shown  only  by  the  testimony  of  the  de- 
fendant, but  she  admits  that  she  received  the  mortgage  ;  that 
she  consulted  with  her  father  and  with  an  attorney  regarding 
it,  and  refused  to  execute  it  unless  the  defendant  would  pay 
her  the  sum  of  money  aforesaid ;  that  she  did  not  execute  it 
and  did  not  return  the  mortgage  to  the  defendant,  and  that 
she  was  not  requested  to  sign  the  note. 

It  is  contended  by  appellant  that  at  the  time  the  defend- 
ant removed  to  Spokane  there  was  no  intention  upon  the 
part  of  either  of  said  parties  to  iSnally  separate  as  husband 
and  wife,  but  that  the  arrangement  in  regard  to  his  so  leav- 
ing was  an  harmonious  one,  and  this  contention  is  largely 
sustained  by  letters  written  by  the  defendant  to  the  plaintiff 
during  the  time  up  to  March,  1882,  when  his  letters  grew 
more  formal,  although  then  he  said  nothing  therein  as  to 
their  separation  being  a  iSnal  one,  and  that  she  had  no 
thought  of  a  final  separation  until  about  the  time  she  com- 
menced proceedings  for  a  divorce,  and  that  this  accounted 
in  a  measure  for  her  alleged  subserviency  to  him  in  most 
matters,  and  for  her  not  seeking  to  inform  herself  better  as 
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to  what  her  rights  were  in  the  premises.  She  also  claims 
that  at  all  times  covering  the  matters  in  controversy  he  pos- 
sessed a  large  influence  over  her,  which  led  her  to  be  gov- 
erned largely  by  him,  and  especially  to  execute  the  deed  in 
question.  Giving  all  due  weight  to  these  claims,  it  is  ques- 
tionable at  least  whether  they  were  upon  a  cordial  footing 
during  the  earlier  part  of  this  period.  But  whatever  the  feet 
was  with  regard  to  this,  it  is  evident  that  the  relations  exist- 
ing between  them  were  considerably  strained  at  the  time  of 
her  visit  to  him  in  1883,  when,  according  to  her  testimony,  he 
expressed  a  determination  to  sell  his  property  and  to  travel 
for  his  health,  but  that  he  would  return  to  Oregon  before 
he  started.  Whereupon  she  expressed  a  desire  to  have  the 
children  put  in  school  and  to  travel  with  him.  He  objected 
to  this  and  refused  to  consent  to  her  going.  She  further 
says  that  he  seemed  anxious  to  get  rid  of  her,  that  she 
appeared  to  be  in  his  way  and  he  wanted  her  to  go  back  to 
Oregon.  It  is  not  claimed  by  her  that  they  lived  together  or 
cohabited  as  husband  and  wife  during  the  time  of  this  visit, 
or  at  any  other  time  after  he  took  up  his  residence  here,  and 
it  appears  by  his  testimony  that  they  did  not  do  so.  He 
says  that  there  was  an  open  rupture  between  them  upon  the 
occasion  of  her  said  visit. 

Certainly  there  was  no  wifely  submission  upon  her  part 
when  she  refused  to  execute  the  mortgage  he  sent  her.  On 
the  contrary,  a  disposition  to  act  independently  of  his 
wishes  is  manifest,  and  that  she  might  do  so  intelligently 
she  sought  the  counsel  of  other  persons.  After  this  time 
the  relations  existing  between  them  were  more  formal  than 
ever,  although  he  occasionally  sent  her  small  sums  of  money 
as  he  had  done  previously,  which  however  were  entirely  in- 
adequate for  her  support.  * 

The  most  important  step  upon  the  part  of  appellant, 
going  to  show  the  light  she  acted  in,  was  the  institution  of 
the  suit  in  Spokane  county,  in  January,  1888,  for  a  divorce. 
As  to  this  it  appears  from  her  testimony  that  in  the  fall  of 
1887  she,  of  her  own  motion  and  in  consequence  of  the 
advice  of  some  of  her  friends,  but  without  any  request 
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therefor  or  knowledge  thereof  on  the  part  of  the  respondent 
applied  to  a  lawyer  in  Portland,  Oregon,  for  advice  upon 
the  subject  of  her  rights  against  her  husband,  and  as  to 
procuring  a  divorce  from  him.  Said  attorney  informed  her 
that  it  would  be  desirable  to  employ  an  attorney  residing  at 
Spokane  Falls  to  assist  them,  and  one  was  employed  accord- 
ingly. On  November  10,  1887,  a  contract  in  writing  was 
entered  into  between  appellant  and  said  attorneys  with  refer- 
ence to  the  institution  and  prosecution  of  a  suit  in  the 
premises.     Said  contract  recited, 

**  That  the  party  of  the  first  part  is  desirous  of  procuring 
a  divorce  from  her  husband,  Dr.  J.  M.  Morgan,  residing  at 
Spokane  Falls,  W.  T.  Also  a  decree  giving  her  custody  of 
minor  children,  her  portion  of  the  property,  alimony,  etc. 
*  *  *  That  the  party  of  the  first  part  in  consideration  of 
the  services  of  the  parties  of  the  second  part,  to  be  rendered 
as  aforesaid,  will  give  and  allow  to  them,  and  they  shall  be 
entitled  to,  one-half  of  all  property,  real  and  personal,  that 
may  be  awarded  to  the  party  of  the  first  part  by  the  court  in 
the  suit  for  divorce ;  except,  of  course,  whatever  alimony 
may  be  allowed  her  during  the  pendency  of  the  suit.  *  * 
That  the  party  of  the  first  part  will,  if  required,  testify  at 
the  trial  of  the  cause  to  the  matters  alleged  in  the  complaint 
which  are  within  her  knowledge.  That  she,  the  party  of 
the  first  part,  will  not  settle  or  compromise  with  the  said  Dr. 
J.  M.  Morgan  as  to  the  property  or  otherwise  without  the 
consent  or  knowledge  of  the  parties  of  the  second  part. 
That  the  parties  of  the  second  part  alone  will  be  responsible 
for  and  pay  for  expenses  of  this  suit." 

The  contract  also  provided  that  said  attorneys  were  to  aid 
in  having  a  certain  debt  of  $654,  sued  upon  in  Benton 
County,  Oregon,  by  J.  E.  Hinkle  &  Company,  which  was 
contracted  for  necessaries  for  the  use  of  family,  paid  for  out 
of  the  property  of  the  defendant.  This  contract  was  signed 
by  appellant  and  by  the  attorneys  aforesaid  residing  at  Port- 
land and  at  Spokane  Falls  respectively.  She  makes  no  claim 
that  she  did  not  know  its  contents. 

It  api)ears  from  the  testimony  of  the  defendant  that  subse- 
quent to  this  time  he  was  approached  by  her  attorney,  who 
resided  at  Spokane,  with  reference  to  obtaining  a  settlement 
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of  their  property  matters.  That  said  attorney,  within  a 
short  time  thereafter,  exhibited  to  him  a  complaint  which 
had  been  prepared  for  the  purpose  of  instituting  the  suit  for 
a  divorce  by  appellant,  which  the  defendant  says  contained 
false  and  scandalous  charges,  and  which  said  attorney  in- 
formed him  that  he  proposed  to  file  against  him,  but  which 
it  appears  was  not  filed,  another  one  being  substituted  which 
prayed  for  a  divorce  on  the  grounds  of  desertion  and  a  £adl- 
ure  to  provide,  etc.,  and  which  alleged  that  defendant  was 
the  owner  of  property  worth  about  the  sum  of  $50,000, 
describing  the  identical  real  estate  in  controversy  in  this 
action.  The  record  is  silent  as  to  whether  either  of  said 
complaints  was  submitted  to  the  plaintiff.  The  last  one  was 
verified  by  one  of  the  attorneys  for  the  plaintiff,  for  the 
alleged  reason  that  she  was  absent  from  said  Spokane  county. 
The  complaint  first  mentioned  is  not  in  the  record ;  said  last 
complaint  was  thereafter  filed  by  said  attorneys  and  sum- 
mons issued  thereon  and  served  upon  the  defendant. 

Prior  to  the  filing  of  said  complaint  it  seems  that  appellant 
was  approached  by  one  Leabo,  who  resided  at  the  same 
place  she  did  and  with  whom  she  had  been  acquainted  for 
two  or  three  years,  and  who  knew  something  of  the  situation 
of  the  parties,  and  he  advised  her  to  write  to  the  defendant 
with  reference  thereto ;  to  which  she  responded  that  it  was 
of  no  use  to  do  so  as  she  had  written  to  him  repeatedly  and 
he  would  not  answer.  Whereupon  Leabo  proposed  that  he 
should  write,  to  which  she  consented. 

There  is  some  controversy  as  to  the  testimony  given  by 
Leabo,  who  was  a  witness  at  the  trial,  and  also  as  to  the 
capacity  in  which  he  acted.  Appellant  insists  that  he  was 
never  at  any  time  her  agent.  It  appears,  however,  that  she 
subsequently  paid  him  for  his  services  in  the  premises ;  and 
there  is  nothing  to  show  that  he  had  ever  been  approached 
by  the  defendant  in  any  manner  prior  to  the  time  of  this  cor- 
respondence. In  fact,  it  appears  from  the  direct  testimony 
of  the  defendant  that  prior  to  the  receipt  of  the  letter  he  was 
not  acquainted  with  and  did  not  know  Leabo,  or  know  of 
him.     It  appears,  however,  by  the  testimony  of  appellant. 
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that  she  had  consulted  with  Leabo  with  reference  to  her 
domestic  difficulties,  and  it  appears  that  Leabo  did  write  to 
the  defendant,  and  a  copy  of  his  letter  is  in  evidence  as  one 
of  the  plaintiflF's  exhibits.  The  letter  recites  that  Leabo 
writes  to  him,  although  a  stranger,  not  having  any  personal 
interests,  but  for  the.  welfare  of  his  family  ;  that  it  would  be 
for  the  interest  of  both  parties  if  the  suit  about  to  take  place 
were  settled  without  so  much  costs ;  that  he  is  confident  that 
it  could  be  settled  if  an  offer  was  made,  and  that  he  thought 
she  was  entitled  to  one*half  of  the  property  and  was  willing 
to  settle  on  that  basis,  but  did  not  specify  any  amount.  To 
this  letter  the  defendant  answered  that  he  would  "give  Mrs. 
Moi^an  $8,000  in  cash,  with  this  understanding, — ^that  she 
sue  for  a  divorce  in  Oregon,  and  upon  the  g^unds  of  deser- 
tion, and  giving  me  a  property  release  which  shall  forever 
release  all  her  right,  title,  claim  and  interest  in  any  and  all 
property  that  I  may  have  at  present,  or  might  have  here- 
after.'* This  letter  was  of  date  December  9,  1887,  and  is  in 
evidence. 

Leabo  says  that  his  letters  were  shown  to  Mrs.  Morgan 
before  he  sent  them,  and  with  reference  to  the  letter  afore- 
said received  from  the  defendant,  he  says  he  let  Mrs.  Morgan 
take  it,  after  she  had  read  it,  to  show  to  her  father,  and  that 
she  returned  it  to  him.  Mrs.  Morgan  does  not  deny  this, 
but  says  that  she  does  not  remember  with  regard  thereto. 
Leabo  further  says  that  by  her  direction  he  telegraphed  to 
the  defendant  as  follows :  *  *  Your  proposition  will  be  accepted. 
Send  your  property  release  and  deposit  the  $8,000  with 
Hamilton,  Job  &  Co.,  Corvallis,  and  on  her  signature  on  the 
same  the  money  to  be  turned  over  to  her.  (Signed)  T.  M. 
Leabo."  Whereupon  the  defendant  wrote  to  him  another 
letter  with  reference  to  said  matters;  which  is  in  evidence 
and  is  dated  December  27,  1887,  saying  that  he  would  not 
accept  the  proposition  as  made ;  that  several  attorneys,  nam- 
ing them,  purporting  to  act  for  Mrs.  Morgan,  had  been  at- 
tempting to  negotiate  with  him  with  reference  to  a  final  set- 
tlement and  the  procuring  of  a  divorce  by  Mrs.  Morgan  ;  and 
adding  that  they  had  exhibited  to  him  the  complaint  first 
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mentioned,  and  stating  that  they  had  not  filed  it,  but  had 
finally  proposed  that  she  would  proceed  to  get  a  divorce  upon 
ground  of  desertion,  in  Oregon,  and  would  take  such  a  sum 
of  money  as  they  could  agree  upon,  etc.,  and  he  expressed 
a  willingness  that  she  might  do  so,  and  a  desire  that  the  de- 
cree should  end  whatsoever  property  rights  she  might  have 
in  common  with  him  and  all  property  rights  he  might  have 
in  common  with  her ;  and  for  this  purpose  that  he  would 
give  her  the  $8,000  in  cash  which  he  had  previously  men- 
tioned. The  letter  is  a  long  one,  and  the  matter  is  repeat- 
edly mentioned  that  the  $8,000  is  to  be  in  full  settlement  of 
her  property  rights.  Appellant's  attorneys  admit  in  their 
brief  that  this  letter  **was  either  shown  to  Mrs.  Morgan  by 
Leabo  or  its  contents  communicated  to  her." 

In  pursuance  of  these  negotiations,  however  they  were 
brought  about,  it  appears  from  the  uncontradicted  testimony 
that  the  plaintiff  saw  fit  to  discontinue  operations  through 
the  attorneys  whom  she  had  previously  employed  and  had 
entered  into  the  contract  with  as  aforesaid.  In  answer  to  a 
question  upon  cross-examination  she  admits  that  she  showed 
this  contract  to  Leabo  and  asked  his  advice  as  to  whether 
it  was  binding  upon  her.  Whatever  conclusion  she  may 
have  come  to,  she  employed  other  attorneys  in  Oregon  to  in- 
stitute a  suit  there  in  her  favor  for  the  purpose  of  obtaining 
a  divorce,  etc.  The  defendant  appeared  and  filed  a 
demurrer,  which  was  overruled,  and  the  suit  was  thereafter 
allowed  to  proceed  imcontested,  and  a  decree  of  divorce  was 
taken  which  also  awarded  the  plaintiff  the  said  sum  of 
$8000. 

In  the  two  letters  aforesaid,  there  were  no  representations 
that  she  had  no  interest  in  the  property  now  in  controversy, 
nor  any  as  to  its  value  except  that  it  was  stated  that  her 
attorneys  had  largely  overrated  it ;  and  it  was  also  stated 
that  the  defendant  was  embarrassed  with  debt,  and  that  the 
plaintiff  could  not  maintain  a  suit  for  divorce  in  Washing- 
ton. 

At  some  time  while  these  negotiations  were  pending, 
another  attorney  was  employed  by  the  defendant  and  sent 
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to  see  the  plaintiflF  for  the  purpose  of  negotiating  a  settle- 
ment between  them,  who  offered  her  $7500,  and  she  asked 
$10,000,  which  she  said  she  supposed  was  one-half  of  the 
value  of  the  property.  It  appears  by  the  testimony,  also, 
that  one  of  the  defendant's  attorneys  had  represented  to  her 
that  the  property  was  only  worth  about  $25,000,  and  that 
the  defendant  was  largely  in  debt.  The  fact  of  his  being 
largely  in  debt  was  not  satisfactorily  established.  With 
reference  to  the  value  of  the  property  the  testimony  is  con- 
flicting and  widely  different.  Some  of  the  witnesses  place 
it  below  the  amount  specified  by  the  defendant,  and  the 
average  value  as  fixed  by  the  testimony  of  all  the  defend- 
ant's witnesses  was  about  $28,000;  while  the  average 
amount  fixed  by  the  witnesses  for  the  plaintiff  was  over 
$100,000. 

With  reference  to  the  release  which  it  is  claimed  that  she 
gave  at  the  time  of  the  payment  of  the  sum  allowed  to  her 
by  the  decree,  the  testimony  is  also  conflicting.  She  says 
that  she  never  executed  any  release,  but  merely  gave  a  re- 
ceipt for  the  money.  The  attorney  who  had  charge  of  the 
suit  in  Oregon  for  the  defendant  testifies  that  she  executed 
a  release  under  seal  of  all  her  rights  in  and  to  the  property 
in  controversy,  and  there  is  testimony  to  show  that  this  re- 
lease had  been  burned  at  the  time  of  a  fire  at  Spokane  Palls 
which  destroyed  a  large  amount  of  property.  There  is 
further  testimony  upon  the  part  of  the  defendant  to  the 
effect  that,  desiring  to  obtain  a  loan  upon  the  property,  he 
had  exhibited  this  release  to  the  party  with  whom  he  was 
negotiating  therefor,  and  that  the  same  was  unsatisfactory, 
and  in  consequence  thereof  he  asked  her  to  quit-claim  as 
aforesaid.  There  is  also  testimony  to  the  effect  that  the 
attorney  who  represented  the  defendant  in  the  suit  in  Ore- 
gon was  under  the  impression  that  the  decree  in  that  case, 
together  with  the  release,  divested  plaintiff  of  any  and  all 
interest  in  and  to  said  property,  and  that  he  thereafter  dis- 
covered or  thought  he  was  mistaken  in  the  premises,  and 
the  deed  was  procured  to  correct  this  mistake. 

It  is  contended  by  appellant  that  as  the  decree  provided 


116  MORGAN  V.  MORGAN 

^_^ Opinion  of  the  Court--ScoTT,  J. [loWash. 

for  the  payment  of  this  $8000  as  alimony,  the  defendant  is 
estopped  from  asserting  that  the  payment  was  for  any  other 
purpose  ;  and  farther,  that  as  it  appeared  by  the  testimony 
introduced  in  said  action  that  he  was  only  worth  the  sum  of 
$25,000,  such  testimony  must  be  construed  as  referring  to 
his  separate  property  and  as  having  no  reference  to  the  inter- 
ests of  the  plaintiff  therein.  As  to  the  first  proposition,  it 
must  be  remembered  that  the  defendant  had  no  property  in 
Oregon  out  of  which  the  amount  could  have  been  collected, 
and  that  the  payment  was  in  a  measure  at  least  a  voluntary 
one,  and  this  would  have  been  a  suflficient  consideration  for 
a  further  agreement  between  the  parties,  if  one  was  actually 
entered  into.  Nor  is  there  sufficient  ground  to  maintain  the 
second  proposition.  The  property  in  question  stood  in  the 
name  of  the  defendant,  and  the  clear  intention  of  the  parties 
was,  when  they  were  negotiating  with  regard  to  this  property, 
to  include  the  whole  of  it  The  deed  was  prepared  at  Spokane 
and  was  sent  by  the  defendant's  attorney  to  one  of  the  plain- 
tiff's attorneys,  with  a  letter  stating  that  it  was  in  accordance 
with  their  prior  arrangements,  and  mentioning  that  the  plain- 
tiff had  agreed  to  execute  any  further  documents  required  to 
carry  out  the  provisions  of  the  settlement  agreed  upon.  The 
deed  was  sent  to  her  by  said  attorney  with  a  letter  saying 
she  could  do  as  she  pleased  about  signing  it,  and  she  saw  fit 
to  execute  it. 

From  the  time  of  the  commencement  of  the  suit  for  a 
divorce  in  Spokane  to  the  time  of  the  execution  of  this  deed 
the  plaintiff  had  attorneys  looking  after  her  interests,  and 
she  had  other  friends  who  were  interested  in  her  welfare  and 
with  whom  she  advised  from  time  to  time.  It  is  not  claimed 
that  she  was  misled  by  her  attorneys,  and  it  is  apparent  that 
both  she  and  they  certainly  possessed  every  means  of  fully 
informing  themselves  in  the  premises.  Nor  was  the  deed 
obtained  in  a  clandestine  manner.  On  the  contrary  it  was 
openly  sought  as  a  matter  of  right,  and  was  submitted  to  her 
attorney  in  the  first  instance,  instead  of  applying  to  her  indi- 
vidually. Subsequent  to  the  execution  of  the  deed,  and 
more  than  three  years  prior  to  the  commencement  of  this 
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suit,  she  was  at  Spokane  several  times.  In  July,  1888,  she 
was  there  and  remained  two  or  three  days,  and  saw  a  piece 
of  land  which  she  was  informed  belonged  to  the  defendant. 
It  was  shown  to  her  by  her  son,  A.  R.  Morgan.  While  she 
could  not  dejGnitely  locate  this  land,  it  fairly  appears  that  it 
was  one  of  the  tracts  mentioned  in  the  deed,  and  she  admits 
that  she  saw  the  rest  of  the  land  conveyed.  In  answer  to  a 
question  as  to  whether  she  made  any  inquiries  at  that  time 
respecting  the  value  of  the  land,  she  said,  *'  I  don't  know  as 
I  did ;  I  might.*'  She  was  also  at  Spokane  about  a  month 
later  and  again  in  the  fall  of  said  year,  remaining  a  day  or 
two  each  time.  According  to  her  testimony,  however,  she 
was  sick  at  the  time  of  said  last  visit. 

A  claim  is  made  upon  the  part  of  appellant  that  she  is  a 
person  possessed  of  a  weak  mind  and  of  less  than  average 
intelligence,  and  that  this  should  weigh  largely  in  her  favor 
in  considering  the  facts  proven.  But  we  dismiss  this  claim 
as  not  sustained  by  the  record.  There  is  no  proof  as  to  her 
being  deficient  mentally  and  it  seems  to  us  that  the  contrary 
clearly  appears  from  her  conduct  and  the  character  of  her 
testimony. 

It  is  not  contended  that  the  defendant  in  any  way  under- 
took to  prevent  the  plaintiff  from  fully  informing  herself 
with  regard  to  the  property.  Conceding  that  he  misrepres- 
ented its  value,  and  represented  to  her  that  she  had  no  rights 
therein  which  she  could  enforce  beyond  what  he  was  will- 
ing to  allow  her,  and  that  she  was  ignorant  of  her  rights 
under  the  community  property  laws  of  the  territory  prior  to 
the  time  of  the  commencement  of  this  action,  it  is  evident 
that  she  knew  she  had  some  rights  in  the  premises  while 
these  divorce  suits  were  pending.  The  written  contract  she 
entered  into  with  her  first  attorneys  sets  this  question  at 
rest.  Prior  to  that  time  she  knew  he  could  not  encumber 
the  land  without  her  participation,  when  she  refused  to  sign 
the  mortgage.  In  the  action  first  commenced  she  asked  that 
such  portion  of  the  common  property  be  set  aside  to  her  as 
should  be  equitable  and  just,  and,  as  stated,  the  identical 
real  estate  in  question  was  therein  described.   It  matters  not 
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whether  she  knew  that  she  was  an  equal  owner  therein  with 
him,  for  the  courts  here  could  have  decreed  to  her  more  or 
less,  and  could  have  decreed  to  her  a  portion  of  his  separate 
property,  if  it  was  such.  Webster  v.  Webster,  2  Wash.  417 
(26  Pac.  864);  Fields  v.  Fields,  2  Wash.  441  (27  Pac.  267). 

Even  in  allowing  alimony  the  court  in  Oregon  could  have 
taken  into  consideration  all  of  the  property  of  the  parties 
wherever  situated,  and  the  record  shows  this  property  was 
taken  into  consideration  in  that  case,  and  the  courts  here 
would  most  likely  have  enforced  such  a  decree.  The  res- 
pondent, citing  decisions  of  the  supreme  court  of  the  state 
of  Oregon,  holding  that  a  decree  of  divorce  conclusively  set- 
tles the  property  rights  of  the  parties — see  Ross  v.  Hoss,  21 
Or.  9  (26  Pac.  1007) ;  also  Fischli  v.  Fischli,  i  Blackf.  360 
(12  Am.  Dec.  251),  and  §  i,  Art.  4  of  the  constitution  of 
the  United  States,  relating  to  giving  full  faith  and  credit  to 
the  judicial  proceedings  of  other  states,  with  cases  applic- 
able thereto — has  set  up  the  decree  rendered  by  the  Oregon 
court  as  a  bar  to  this  action,  a  defense  which  we  have 
found  unnecessary  to  consider  owing  to  the  view  we  have 
taken  of  the  applicability  of  the  three  years'  statute  of  limi- 
tations, and  we  only  mention  it  as  going  to  show  that  the 
plaintiff  may  not  have  been  mistaken  in  seeking  relief  where 
she  did  seek  it,  and  as  further  going  to  show  that  it  was 
understood  that  all  their  property  rights  were  to  be  settled  in 
the  divorce  suit  in  Oregon,  and  that  it  was  not  merely  a  suit 
for  divorce  and  for  alimony  independent  of  her  interests  in 
the  property  here,  as  appellant  urges. 

The  fact  that  she  may  not  have  actually  known  what  her 
full  rights  were  under  the  community  property  law,  we  have 
found  immaterial,  and  it  is  therefore  unnecessary  to  consider 
the  ruling  of  the  lower  court  that  she  became  charged  with 
a  knowledge  thereof  when  she  removed  to  this  state,  and  of 
the  further  question  in  connection  therewith,  argued  by  ap- 
pellant, that  knowledge  of  title  is  a  question  of  fact  and  not 
of  law. 

The  finding  of  the  lower  court  that  she  discovered  all  the 
facts  constituting  the  fraud  more  than  three  years  before  the 
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commencement  of  this  action  must  be  sustained.  She  had 
enough  actual  knowledge  to  set  the  statute  running,  regard- 
less of  the  question  of  title.  Her  admitted  acts  and  doings 
during  the  times  in  question  will  control  and  over-ride  her 
other  declarations  upon  the  trial  of  this  cause,  to  the  effect 
that  she  knew  little  or  nothing  at  said  times  respecting  the 
fects  involved.  The  corroborating  evidence,  although  con- 
tradicted in  many  particulars,  taken  in  connection  with  her 
own  admissions  respecting  her  conduct,  etc.,  renders  the 
proof  overwhelming  that  she  had  sufficient  knowledge  of  the 
fiurts  in  the  premises  early  enough  to  render  the  statute 
available  as  a  defense. 
Affirmed. 

Stilbs,  Hoyt  and  Andbrs,  JJ.,  concur. 

Dunbar,  C.  J.  {dissenting). — I  am  loath  to  disturb  the 
decisions  of  courts  under  any  circumstances ;  first,  because 
the  presumption  is  that  the  matters  adjudicated  have  been 
rightfully  adjudicated ;  and  secondly,  because  it  is  necessary 
for  the  protection  and  safety  of  business  interests  that  un- 
appealed  judgments,  whether  right  or  wrong,  should  be 
considered  final.  But  it  is  one  of  the  basic  principles  of  the 
law,  which  has  grown  into  a  maxim,  that  fraud  vitiates  all 
contracts,  and  the  principle  must  be  carried  to  its  logical 
extremes  and  made  to  apply  to  all  the  results  which  flow 
fix>m  the  fraudulent  contract ;  and  if  a  judgment  is  the  cul- 
mination of  a  fraud,  it  must  be  purged  from  the  taint  not- 
withstanding the  degree  of  credit  which  is  generally  accorded 
it,  for  the  credit  only  attaches  on  the  supposition  that  the 
judgment  speaks  the  truth,  or  is  a  truthful  announcement  of 
the  results  of  the  judicial  investigation  of  the  rights  of  the 
parties. 

A  careful  investigation  of  the  voluminous  record  in  the 
case  at  bar  leads  me  to  the  conclusion  that  the  judgment 
which  was  obtained  in  the  Oregon  court  was  the  result  of 
firaud.  Even  though  it  be  conceded  that  it  was  by  agree- 
ment that  the  judgment  was  taken  for  $8000,  the  agreement 
of  appellant  to  accept  this  amount  was  obtained  by  misrep- 
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resentation,  and  by  the  taking  advantage  of  her  helpless 
condition  and  her  inexperience  in  matters  of  business.  It 
is  doubtless  a  legal  proposition  that  it  was  her  duty  to  exer- 
cise diligence  in  ascertaining  her  rights,  but  the  same  test 
of  diligence  cannot  be  applied  indiscriminately  to  all  per- 
sons. The  amoimt  'of  diligence  which  would  suflBce  to 
bring  one  person  within  the  rule  might  properly  be  held  to 
show  culpable  negligence  in  a  person  in  another  position  in 
life  and  acting  under  other  and  different  circumstances. 
Here  was  a  woman  whose  business  experience  had  been 
limited  to  earning  a  scanty  subsistence  for  herself  and  little 
ones  on  a  small,  unremtmerative  farm  in  a  portion  of  the 
Willamette  Valley  remote  from  the  scenes  of  business  or 
education.  This  subsistence  was  obtained  by  the  hardest 
kind  of  physical  labor.  Deserted  by  her  husband,  with  the 
maintenance  of  these  children  devolving  upon  her,  which 
according  to  the  testimony  taxed  her  whole  time  and 
strength,  the  conditions  were  not  favorable  for  learning 
enough  about  values  of  city  property  in  this  state  to  enable 
her  successfully  to  compete  with  a  sharp,  shrewd  speculator 
like  the  respondent,  who  was  capable  of  amassing  a  fortune 
of  some  $80,000  in  a  short  time,  and  I  am  satisfied  from  the 
testimony  that  the  property  was  worth  that  amount  at  the 
time  the  divorce  suit  was  tried.  It  is  true  the  appellant 
made  a  visit  to  Spokane  in  1883,  where  she  remained  about 
three  days;  but  the  record  convinces  me  that  matters  of 
more  weight  and  importance  to  her  than  the  values  of  land 
were  then  occupying  her  mind.  She  was  hustled  away  by 
her  husband  with  all  possible  speed,  and  returned  to  her 
children  alone  to  resume  her  old  line  of  drudgery. 

If  it  be  true,  then,  that  she  was  deceived  and  overreached 
when  she  agreed  to  take  the  judgment  for  $8000,  and  it 
further  appears  without  question  that  the  land  which  is  the 
subject  of  this  action  was  in  no  way  affected  by  the  judg- 
ment therein  rendered,  the  appellant  is  certainly  morally 
as  well  as  legally  justified  in  standing  upon  her  technical 
rights. 

The  next  question  then  presented  is  the  effect  of  the  quit- 
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claim  deed  which  respondent  secured  after  the  judgment  had 
been  rendered  in  Oregon,  when  he  discovered  that,  notwith- 
standing his  attempt  to  overreach  his  wife,  his  efforts  had 
been  barren  and  the  only  result  was  that  he  had  given  her 
$8000,  half  of  which,  however,  it  must  be  borne  in  mind 
was  already  hers.  In  fact,  the  $8000  being  community 
property,  it  was  simply  the  transfer  of  the  possession  of  that 
amount  from  the  husband  to  the  wife.  It  is  true,  probably, 
that  the  appellant  signed  the  quit-claim  deed  honestly  un- 
dertaking to  carry  out  the  agreement  which  she  had  entered 
into.  This  really  strengthens  the  idea  that  she  was  acting 
in  good  faith,  for  she  had  already  obtained  the  judgment  and 
the  money  upon  the  judgment,  and  had  she  desired  to  be 
dishonest  she  would  have  refused  to  relieve  her  husband 
from  the  embarrassment  which  would  have  ensued  by  her 
refusal  to  sign  the  deed.  But  no  importance  can  be  attached 
to  the  deed  secured  from  her  by  respondent's  attorney,  if  the 
conclusion  is  correct  that  she  was  imposed  upon  in  the  suit 
so  far  as  the  value  of  the  property  was  concerned  ;  for  that 
impression  was  still  acting  upon  and  guiding  her  in  the  exe- 
cution of  this  deed,  and  if  she  had  made  the  deed  through 
fraudulent  misrepresentations  she  ought  to  be  relieved  from 
its  effect. 

The  remaining  question,  then  is,  has  she  brought  herself 
within  the  law  so  far  as  the  time  of  bringing  this  action  is 
concerned,  or  has  she  barred  herself  by  waiting  until  the 
statute  of  limitations  has  run  against  her  rights  ?  Even  had 
she  known  the  value  of  her  husband's  property,  or  had  she 
failed  to  exercise  the  diligence  which  the  law  would  require 
of  a  person  in  her  station  and  with  her  intelligence  and 
hampered  by  her  conditions,  she  did  not  know  what  her 
legal  rights  were,  so  far  as  her  community  interest  in  the 
estate  which  she  then  regarded  as  her  husband's  property  is 
concerned.  Her  action,  and  the  manner  in  which  the  case 
was  conducted  in  Oregon,  show  that  the  theory  of  that  case 
was,  on  both  sides,  that  the  property  was  the  separate  prop- 
erty of  the  husband.  Mrs.  Morgan  not  being  a  resident  of 
Washington  is  not  chargeable  with  the  knowledge  of  the 
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Community  property  laws  of  this  state,  and  is  therefore  not 
presumed  to  know  that  she  had  any  rights  in  the  property 
involved  in  this  action.  This  knowledge  could  not  be  attrib- 
utable to  her  until  she  became  a  resident  of  this  state,  which 
she  did  a  little  more  than  three  years  before  the  commence- 
ment of  this  action. 

The  appellant  here  is  not  brought  under  the  application  ot 
the  rule  'Hgnorantia  legis  neminem  excusai^^^  for  while  a 
resident  of  the  state  cannot  be  excused  for  want  of  knowl- 
edge of  the  law,  he  is  excused  for  want  of  knowledge  of 
facts.  So  that  if  the  appellant  brings  herself  within  the 
statute  so  far  as  facts  are  concerned,  the  statute  of  limitations 
will  not  run  against  her ;  and  in  this  instance  it  was  less 
than  three  years  after  she  had  knowledge  of  the  fact  of  her 
rights  under  the  community  property  law  that  the  action  was 
brought. 

Of  course,  the  mistake  of  a  party  as  to  the  legal  eflFect  of 
an  agreement  which  he  executes,  or  the  legal  result  of  an 
act  which  he  performs,  is  not  a  ground  for  relief,  but  there 
is  a  well  defined  distinction  between  ignorance  of  an  antece- 
dent existing  right  which  is  to  be  effected  by  the  agreement 
and  the  legal  import  of  the  agreement  itself. 

This  principle  was  discussed  by  this  court  in  the  case  of 
Morgan  v.  Bell,  3  Wash.  554  (28  Pac.  925).  In  that  case 
Bell  had  contracted  to  sell  community  property  in  which  his 
wife,  who  was  then  dead,  or  rather  her  heirs,  had  an  inter- 
est ;  not  knowing  that  at  the  time  he  was  not  the  exclusive 
legal  owner  of  the  property,  simply  because  he  did  not  know 
what  his  wife's  rights  were  under  our  community  property 
law.     And  in  speaking  of  that  case  this  court  said : 

**  Thus  in  this  case,  if  Bell's  defense  was  that  he  did  not 
know  the  legal  effect  of  the  agreement  which  he  entered  into, 
in  the  absence  of  fraud  or  inequitable  conduct  on  the  part  of 
plaintiflfe,  it  would  not  be  a  defense  to  the  action ;  but  this  is 
not  the  defense  which  he  offers,  but  it  is,  that  lie  was  mis- 
taken about  his  right  to  enter  into  such  a  contract.  *  Mis- 
takes, therefore,'  says  Mr.  Pomeroy,  'of  a  person  with 
respect  to  his  own  personal  private  rights  and  liabilities  may 
properly  be  regarded,  as  in  great  measure  they  are,  and  may 
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be  dealt  with  as  mistakes  of  facts.     Courts  have  constantlv 
felt  and  acted  upon  this  view,  though  not  always  avowedly.*  ** 

The  authorities  on  this  interesting  question  are  collated 
and  discussed  in  Morgan  v.  Bell,  supra,  and  the  conclusion 
there  reached  was  that  the  want  of  knowledge  of  one's  right 
to  title  under  the  community  property  laws  of  this  state  was 
ignorance  of  fact  and  not  ignorance  of  law.  The  appellant 
here,  then,  having  brought  herself  within  the  law  so  far  as 
the  time  of  the  commencement  of  the  action  was  concerned, 
and  having  shown  to  my  satisfaction  that  any  disposition 
that  she  has  ever  made  of  the  rights  of  the  property  involved 
was  made  through  misrepresentation  and  fraud,  which,  con- 
sidering her  condition  and  circumstances  and  surroundings, 
she  could  not  reasonably  be  expected  to  have  resisted,  I 
think  she  should  in  equity  and  good  conscience  be  allowed 
a  just  proportion  of  the  estate  owned  and  controlled  by  the 
respondent. 

The  argument  of  the  majority  that  when  she  commenced 
her  action  for  divorce  in  Spokane,  which  was  subsequently 
withdrawn,  she  ought  to  have  known,  even  though  she  did 
not  know,  what  her  rights  were  under  the  community  prop- 
erty law ;  that  the  court  would  have  authority  to  adjudicate 
the  property  according  to  the  rights  of  the  case,  as  decided 
by  this  court  in  Webster  v.  Webster,  2  Wash.  417  (26  Pac. 
864),  and  Field  V.  Field,  2  Wash.  441  (27  Pac.  267),  is  dis- 
pcfeed  of  by  what  I  have  said  above,  that  not  being  a  resi- 
dent of  this  state  she  would  not  be  held  to  a  knowledge  of 
the  laws  of  this  state. 

My  conclusion,  therefore,  is  that  the  judgment  should  be 
reversed. 
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I  in    ^^1 

^  M  Henry  P.  Isaacs,  Respandenty  v.  Georgb  H.  Barber 

J?1?L«I  Appellant 

10    1341 

17^  280|  WATBRS  UPON  PUBUC  I^ANDS— RIGHTS  OF  PRIOR  APPROPRIATOR— 

CUSTOM— JUDICIAI,  NOTICE. 

The  right  of  the  prior  appropriator  to  the  use  of  water  upon  the 
public  lands  of  the  United  States,  as  recognized  by  the  Act  of  Con- 
gress of  July  26,  1866,  exists  as  a  part  of  the  laws  and  customs  of  the 
locality  of  Eastern  Washington. 

The  right  to  prior  appropriation  of  water  upon  the  public  domain 
for  mining  and  other  beneficial  purposes  has  been  established  by  a 
custom  so  universal  that  courts  must  take  judicial  notice  thereof. 

The  operation  of  a  flouring  mill  is  one  of  the  purposes  for  which 
water  can  be  appropriated  under  the  customary  law  of  mining 
regions,  adopted  by  the  Act  of  Congress  of  1866  (Stiles,  J.,  dissents). 

The  right  to  appropriate  water  from  streams  upon  the  public 
domain  in  certain  localities  being  a  custom  of  universal  acceptance, 
which  the  Act  of  Congress  of  July  26,  1866,  did  not  bring  into  ex- 
istence but  merely  recognized  as  already  existing,  persons  acquiring 
title  to  portions  of  the  public  domain  before  the  passage  of  such 
act,  took  the  land  subject  to  the  rights  of  prior  appropriators  in  the 
waters  of  streams  running  through  or  by  such  lands. 

Appeal  from  Superior  Courts  Walla  Walla  County. 

Thomas  H.  Brents^    Wellington  Clark   and   M,  M.  God- 
man,  for  appellant. 

« 

From  the  very  nature  of  the  right  derivable  from  this  source  (prior 
appropriation  of  waters),  it  is  limited  to  such  portion  or  quantity  as 
may  have  been  actually  taken,  while  the  riparian  lands  were  public 
lands  of  the  United  States  and  before  the  rights  of  others  had 
attached  to  them,  and  appropriated  to  a  useful  purpose,  and  exists 
no  longer  than  while  this  water  is  need  fully ,  unwastefuUy  and  bene- 
ficially applied.  Peregoy  v,%  McKissick^  21  Pac.  967 ;  Atchison  zr. 
Peter  son  ^iQ  Wall.  514;  Huston  v,  Bybee^  20  Pac.  55  ;  Bartows  v. 
FoXy  30  Pac.  769 ;  Davis  v,  Gale^  32  Cal.  27  (91  Am.  Dec.  554).  In- 
deed, after  the  rights  of  others  have  attached,  the  appropriator  can- 
not enlarge  his  ditch  or  dam  and  thus  increase  his  original  appro- 
priation. Nevada  Water  Co,  v,  Powell^  34  Cal.  118  (91  Am.  Dec. 
685);  Lobdellv.  Simpson,  2  Nev.  278  ;  Uiggins  v.  Barber ^  42  Cal. 
235  ;  Kelly  v,  Natoma  Water  Co.^  6  Cal.  108.  Moreover,  where  the 
use  of  the  water  appropriated  is  confined  to  certain  days  or  months. 
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it  cannot,  after  the  rights  of  others  have  attached,  be  used  at  any 
other  times.    Barnes  v.  Sadron,  10  Nev.  245. 

The  assumption  that  respondent  has  shown  any  interest  in  this 
water  as  a  prior  appropriator  under  the  provisions  of  the  act  of  1866 
is  wholly  unfounded.  That  act,  it  is  true,  was  passed  for  the  preser- 
vation of  pre-existing  rights,  which  could  otherwise  be  destroyed  by 
the  issuance  of  the  government's  patent ;  but  these  rights  were 
such,  and  such  only,  as  had  their  origin  in,  and  were  dependent  for 
their  existence  upon ,  some  local  law  or  custom.  No  pretense  is  made 
in  the  case  at  bar  of  the  existence,  at  any  time,  of  any  such  local 
law  or  custom.  None  is  pleaded  ;  none  is  proven  ;  none  is  found  by 
either  referee  or  cotul ;  and  in  the  absence  of  such  pleading  and 
proof  the  court  must  apply  the  common  law,  which  had  been  ex- 
pressly adopted  by  our  legislature  and  which  gave  no  such  right,  as 
the  only  rule  of  decision  governing  the  case.  Lux  v,  Haggifi,  69 
Cal.  387,  390;  Esmond  v.  Chew^  15  Cal.  137 ;  Lewis  v.  McClure^  8 
Or.  273 ;  Titcomb  v.  Kirk^  51  Cal.  288 ;  Atchison  v,  Peterson,  20 
Wall.  511 ;  Jennison  v.  Kirk,  98  U.  S.  456  ;  Broder  v.  Water  Co,,  loi 
U.  S.  274 ;  Sturr  v.  Beck,  133  U.  S.  552  ;  Heath  v.  Williams,  7  Am. 
Dec.  272,  note. 

Moreover,  had  such  local  law  or  custom  existed  while  these  lands 
remained  part  of  the  public  domain,  and  had  respondent  shown  its 
existence  and  a  compliance  with  its  requirements,  it  could  not  help 
his  case,  since  the  issuance  of  the  government's  patent  to  Dodge  on 
April  I,  1865,  and  before  the  passage  of  the  act  for  the  recognition 
and  preservation  of  these  dormant  rights,  carried  the  title  to  the 
land,  with  the  riparian  right  to  the  water  as  an  incident  thereto,  and 
effectually  cut  off  all  such  supposed  counter  rights.  Union  M.  6f 
M.  Co,  V,  Ferris,  1  ^^rj,  176 ;  Union  M,  6f  M.  Co,  v.  Dangberg,  2 
Sawy.  450 ;  Vansickle  v.  Haines,  7  Nev.  249 ;  Lux  v,  Haggin,  69 
Cal.  339,  340,  344-361 ;  Sturr  v.  Beck,  133  U.  S.  551 ;  Jennison  v. 
Kirk,  98  U.  S.  460. 

B.  L,  &  J.  L,  Sharpsiein  and  Crowley  ^  Sullivan  &  Gross- 
cup,  for  respondent. 

Since  the  early  settlement  of  the  Pacific  Coast  states  and  territo- 
ries it  has  been  held  generally,  that  the  right  to  water  by  prior  appro- 
priation for  any  beneficial  purpose  is  entitled  to  protection,  when 
made  upon  the  public  lands  of  the  United  states.  By  the  policy  of 
the  government  a  license  was  given  to  settlers  to  utilize  upon  public 
lands  the  waters  of  streams  for  beneficial  purposes.  Water  might  be 
diverted  to  propel  machinery  in  flour  mills  and  saw  mills,  to  irrigate 
land  for  cultivation,  as  well  as  to  enable  miners  to  work  their  mining 
claims,  and  in  all  cases  the  right  of  the  first  appropriator,  exercised 
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within  reasonable  limits,  was  respected  and  enforced.  This  doctrine 
has  been  universally  recognized  in  the  decisions  of  the  courts  on  the 
Pacific  Coast,  and  has  received  the  express  sanction  of  the  supreme 
court  of  the  United  States.  This  custom  was  expressly  recognized 
by  the  legislation  of  Congress  in  the  act  of  1866.  Basey  ».  Gallagher^ 
20  Wall.  670  ;  Broder  v.  Water  Co.^  loi  U.  S.  276 ;  Atchison  v,  Pe- 
terson^ q/qV^  2^.  507;  Forbes  v,  Gracey,  94  U.  S.  762;  /enntson  v. 
Kirk,  98  U.  S.  453 ;  Hindman  v.  Rtzor^  I'j  Pac.  13 ;  Olmstead  v. 
LootniSt  9  N.  Y.  423 ;  Barnes  v.  Sabron^  10  Nev.  217 ;  Kirk  v.  Bat- 
tholomew,  29  Pac.  40 ;  Jones  v.  Adams,  19  Nev.  78 ;  Geddis  v.  Par' 
risk,  I  Wash.  587 ;  Pomeroy,  Riparian  Rights,  §§.  107-109. 

The  opinion  of  the  court  was  delivered  by 

HoYT,  J. — ^This  action  was  brought  by  respondent  to  re- 
strain the  defendant  from  interfering  with  a  dam  which  had 
been  erected  for  the  purpose  of  diverting  water  from  Mill 
Creek  into  a  race,  or  flume,  which  led  to  his  flouring  mill. 
Defendant  justified  his  action  under  a  claim  of  the  right  to 
have  the  waters  flow  past  his  place  situated  on  said  creek  be- 
tween the  point  where  the  water  was  diverted  and  respond- 
ent' s  mill.  Respondent  claimed  the  right  to  divert  the  water, 
and  founded  such  claim  upon  several  distinct  grounds.  The 
cause  was  tried  before  a  referee,  who  reported  the  testimony 
with  his  findings  of  fact  and  law.  Such  findings  were  set 
aside  by  the  superior  court,  and  new  ones  made  as  the  found- 
ation for  the  decree  which  was  entered.  Defendant,  not 
being  satisfied  with  such  decree,  prosecutes  this  appeal,  and 
asks  for  a  reversal,  for  the  reason  that  the  findings  of  fact 
were  not  warranted  by  the  proofs  and  also  because  the  facts 
found  did  not  warrant  the  conclusions  of  law  founded  thereon. 

We  have  carefully  examined  all  the  proofs,  and  although, 
upon  some  points,  they  are  not  as  full  as  they  should  have 
been,  we  are  not  satisfied  that  they  were  insufiScient  to  war- 
rant every  finding  of  fact  made  by  the  lower  court.  It  fol- 
lows that  such  findings  must  stand,  and  that  in  the  light 
thereof  the  rights  of  the  parties  must  be  here  determined. 

It  appears  from  such  findings  that  the  waters  of  Mill 
Creek  were,  in  the  year  1861,  diverted  by  plaintiflF  into  his 
mill  race,  and  conducted  to  his  mill  for  use  as  a  propelling 
power  to  substantially  the  same  extent  as  they  are  now 
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diverted,  conducted  and  used.  It,  however,  appears  there- 
from that  there  had  been  a  slight  increase  in  the  amount  of 
water  diverted  at  certain  seasons  of  the  year,  and  upon  the 
fact  of  such  increase  that  portion  of  the  decree  in  favor  of 
the  appellant  is  largely  based.  We  are  not  satisfied  that  the 
&ct  of  such  increase  was  established  by  the  proofs,  but  the 
plaintiflF  not  having  appealed  we  are  not  called  upon  to  in- 
vestigate as  to  that  portion  of  the  decree  adverse  to  him.  It 
further  appears  from  the  findings  that  at  the  time  the  water 
was  so  diverted  by  the  plaintiff,  all  of  the  land,  on  both  sides 
of  the  creek  from  the  place  of  its  diversion  to  a  point  below 
the  land  now  owned  by  the  defendant,  was  a  part  of  the 
public  domain,  and  that  it  so  remained  until  1863,  at  which 
time  the  tract  of  which  defendant's  land  is  a  portion  was 
entered  and  purchased  at  private  cash  sale  by  one  Artemus 
Dodge,  who,  in  1865,  received  a  patent  therefor.  It  further 
appears  that  said  Dodge,  prior  to  such  entry,  gave  the  plaint- 
iff oral  permission  to  conduct  the  water  across  the  tract  of 
land,  and  that  George  J.  Dodge,  to  whom  he  deeded  it,  exe- 
cuted to  plaintiff  a  written  instrument  in  the  shape  of  a  lease 
formally  conferring  the  right  to  so  conduct  the  water  by 
means  of  the  race  and  flume  as  then  constructed  for  the  period 
of  ninety-nine  years ;  that  the  operation  of  the  mill  and 
the  source  of  its  power,  and  the  means  by  which  it  was  di- 
verted from  and  conducted  to  the  mill,  were  open  and  noto- 
rious, and  known  to  every  one  in  the  vicinity,  including  said 
Artemus  Dodge  and  those  holding  under  him,  including  the 
defendant,  and  that  no  complaint  was  ever  made  in  reference 
thereto  until  the  year  1885. 

Upon  these  material  facts,  among  others,  found  by  the 
court,  respondent  contends  that  as  between  himself  and  the 
defendant  he  is  entitled  to  the  use  of  the  water  for  the  pur- 
pose of  propelling  his  mill  to  the  extent  to  which  he  had 
used  it  from  the  time  of  its  original  diversion.  He  makes 
this  contention  for  the  reasons,  first,  that  he  is  the  owner  of 
the  water  for  the  purpose  of  rimning  his  mill  by  reason  of 
his  prior  appropriation  thereof ;  second,  that  the  grantors  of 
the  land,  by  the  giving  of  the  permission  to  construct  the 
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flume,  and  the  making  of  the  lease,  as  above  stated,  and  by 
standing  by  and  seeing  money  expended  by  virtue  of  such 
permission  and  lease,  estopped  themselves,  and  those  holding 
under  them,  from  interfering  with  such  flume,  or  the  diver- 
sion of  the  water  to  efiect  which  it  was  constructed ;  and, 
third,  that  there  had  been  such  open,  continuous  and  adverse 
user  as  to  give  title  by  prescription. 

The  first  claim  is  met  by  the  appellant  by  two  principal 
propositions,  one  that  it  was  not  shown  that  any  right  to 
prior  appropriation  existed  as  a  part  of  the  law  or  local  cus- 
toms of  the  locality ;  the  other,  that  if  the  court  could  take 
judicial  notice  of  the  existence  of  such  customs,  or  so  find 
from  the  facts  proven,  they  had  no  force  as  against  the  defend- 
ant for  the  reason  that  the  grantor  through  whom  he  claims 
by  mesne  conveyance  acquired  title  to  the  land  by  grant 
from  the  government  prior  to  the  passage  of  the  act  of  con- 
gress of  July  26,  1866.  If  the  first  proposition  is  determined 
adversely  to  appellant,  he  substantially  concedes  that  the 
plaintiff  would  have  been  entitled  to  the  use  of  the  water 
appropriated  in  1861,  if  the  grant  of  the  land  of  which  his 
was  a  part  had  not  been  made  by  the  government  until  after 
the  passage  of  said  act. 

Each  of  these  propositions  raises  questions  of  the  utmost 
importance,  and  we  have  given  them  such  carefcd  considera- 
tion as  our  opportunities  would  allow,  and  have  come  to  the 
conclusion  that  this  state,  or  at  least  that  portion  of  it  east 
of  the  Cascade  mountains,  was  included  within  the  territory 
where  the  right  to  prior  appropriation  of  water  for  mining 
and  other  beneficial  purposes  was  recognized  by  the  courts 
and  the  law-making  power,  and  that  such  right  was  estab- 
lished by  a  custom  so  universal  that  courts  must  take  judi- 
dal  notice  thereof. 

We  therefore  hold  that  the  right  to  prior  appropriation  as 
recognized  by  said  act  of  congress  existed  as  a  part  of  the 
laws  and  customs  of  the  locality.  Such  holding  compels  a 
consideration  of  the  second  proposition  above  suggested.  It 
is  argued  by  appellant  that  by  absolute  grant  of  the  land 
before  the  passage  of  said  act  of  congress,  the  title  passed 
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with  such  riparian  rights  as  were  recognized  by  the  common 
law  of  England,  and  that  such  rights  having  become  vested 
before  its  passage  could  not  be  aflFected  thereby.  If  the 
right  to  appropriate  water  from  streams  upon  the  public 
domain  is  derived  firom  the  passage  of  the  act  in  question, 
and  if  before  that  time  such  acts  of  appropriation  were,  as 
against  the  government  of  the  United  States,  trespasses  upon 
the  public  domain,  it  is  clear  that  this  contention  must  be 
sustained.  But  in  our  opinion  such  was  not  the  fact.  The 
United  States,  as  the  owner  of  nearly  all  the  lands  in  the 
locality  where  such  use  of  the  water  was  required,  had  the 
power  to  establish  such  rights  in  relation  to  its  appropria- 
tion and  use  as  it  saw  fit,  and  to  the  extent  that  it  recognized 
such  rights  the  common  law  in  relation  thereto  was  modified 
or  abrogated.  That  this  could  be  done  by  direct  act  of  con- 
gress is  not  disputed  by  appellant,  and  we  think  it  could  also 
be  done  by  such  action  on  the  part  of  the  government  as 
clearly  disclosed  its  intention  though  not  evidenced  by  act 
of  congress,  and  that  such  modification  or  abrogation  would 
have  force  as  against  the  grant  of  the  government,  though 
not  expressly  embodied  in  the  instrument  or  legislation  by 
which  the  grant  was  made.  If  the  action  of  the  govern- 
ment was  of  such  a  nature  as  to  evidence  its  intent  to  inau- 
gurate such  a  modified  system  as  to  rights  to  waters  upon 
the  public  domain,  it  was  of  such  a  nature  as  to  convey 
notice,  to  all  persons  interested,  of  that  fact.  If  from  such 
action  such  intent  could  be  presumed,  it  must  be  because  it 
had  substantially  the  same  effect  as  direct  legislation  by  con- 
gress ;  and  since  every  one  must  take  notice  of  such  legisla- 
tion, they  must  likewise  take  notice  of  a  practice  having  the 
force  thereof. 

The  material  question,  therefore,  is  as  to  whether  or  not 
prior  to  the  act  of  1866  the  practice  in  the  locality  referred 
to  of  appropriating  the  waters  of  running  streams  by  means 
of  their  diversion  for  mining  and  other  beneficial  uses  had 
been  so  sanctioned  by  the  practice  of  the  government  that 
it  had  become  lawful.  It  is  not  necessary  for  us  to  enter 
into  any  extended  discussion  as  to  this  question,  nor  to  en- 
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large  upon  the  situation  of  the  localities  in  which  the  cus- 
tom of  so  diverting  waters  prevailed,  nor  to  speak  of  the 
absolute  necessity  of  such  customs,  for  the  reason  that  the 
supreme  court  of  the  United  States  has  ably  discussed  and 
fully  decided  the  question.  And  such  question  is  a  federal 
one,  upon  which  such  decision  is  controlling  in  the  courts 
of  the  states  as  well  as  in  those  of  the  United  States. 

A  reference  to  a  few  cases  will  establish  the  above  stated 
conclusions  as  to  the  position  of  said  supreme  court  upon 
this  question.  In  Atchison  v,  Peterson^  20  Wall.  507,  Mr. 
Justice  Field,  speaking  for  the  court,  made  use  of  the  fol- 
lowing language : 

**  By  the  custom  which  has  obtained  among  miners  in  the 
Pacific  states  and  territories,  where  mining  for  the  precious 
metals  is  had  on  the  public  lands  of  the  United  States,  the 
first  appropriator  of  mines,  whether  in  placers,  veins,  or 
lodes,  or  of  waters  in  the  streams  on  such  lands  for  mining 
purposes,  is  held  to  have  a  better  right  than  others  to  work 
the  mines  or  use  the  waters.  The  first  appropriator  who 
subjects  the  property  to  use,  or  takes  the  necessary  steps  for 
that  purpose,  is  regarded,  except  as  against  the  government, 
as  the  source  of  title  in  all  controversies  relating  to  the  prop- 
erty. As  respects  the  use  of  water  for  mining  purposes, 
the  doctrines  of  the  common  law  declaratory  of  the  rights 
of  riparian  owners  were,  at  an  early  day,  after  the  discovery 
of  gold,  found  to  be  inapplicable  or  applicable  only  to  a 
very  limited  extent  to  the  necessities  of  miners,  and  inade- 
quate to  their  protection.  *  *  *  *  This  doctrine  of 
right  by  prior  appropriation,  was  recognized  by  the  legisla- 
tion of  congress  in  1866.*' 

And  in  Basey  v,  Gallagher,  20  Wall.  670,  the  court, 
speaking  by  the  same  learned  jurist,  referring  to  the  case  of 
Atchison  v,  Peterson,  supra,  stated  that,  among  other  things 
it  was  held  in  that  case  **  That  the  doctrine  of  the  common 
law  declaratory  of  the  rights  of  riparian  proprietors  were 
inapplicable,  or  applicable  only  to  a  limited  extent,  to  the 
necessities  of  miners,  and  were  inadequate  to  their  protec- 
tion.*' And  further  on  in  the  same  case,  after  having  re- 
viewed several  other  decisions  of  the  supreme  court,  and 
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speaking  of  the  act  of  congress  in  question,  the  following 
language  was  used : 

'*  It  is  very  evident  that  congress  intended,  although  the 
language  used  is  not  happy,  to  recognize  as  valid  the  cus- 
tomary law  with  respect  to  the  use  of  water  which  had 
grown  up  among  the  occupants  of  the  public  land  under  the 
peculiar  necessities  of  their  condition.*' 

And  in  Forbes, v,  GrcLcey,  94  U.  S.  762,  and  injennison  v. 
Kirk,  98  U.  S.  453,  the  doctrine  that  said  act  did  not  create 
the  rights  therein  referred  to,  but  was  simply  in  affirmation 
thereof,  is  distinctly  recognized.  And  in  Broder  v.  Water 
Co.^  loi  U.  S.  274,  the  court,  speaking  by  that  distinguished 
judge,  Mr.  Justice  Miller,  seems  to  have  put  this  question 
fully  to  rest.  He  made  use  of  the  following  pertinent 
language : 

**  It  is  the  established  doctrine  of  this  court  that  rights  of 
miners,  who  had  taken  possession  of  mines  and  worked  and 
developed  them,  and  the  rights  of  persons  who  had  con- 
structed canals  and  ditches  to  be  used  in  mining  operations 
and  for  purposes  of  agricultural  irrigation,  in  the  region 
where  such  artificial  use  of  the  water  was  an  absolute  nec- 
essity, are  rights  which  the  government  had,  by  its  conduct, 
recognized  and  encouraged  and  was  bound  to  protect,  before 
the  passage  of  the  act  of  1866.  We  are  of  opinion  that  the 
section  of  the  act  which  we  have  quoted  was  rather  a  volun- 
tary recognition  of  a  pre-existing  right  of  possession,  con- 
stituting a  valid  claim  to  its  continued  use,  than  the  estab- 
lishment of  a  new  one.  This  subject  has  so  recently  re- 
ceived our  attention,  and  the  grounds  upon  which  this  con- 
struction rests  are  so  well  set  forth  in  the  following  cases, 
that  they  will  be  relied  on  without  further  argument." 

Then  follows  a  citation  of  the  cases  to  which  we  have 
referred.  This  language,  and  that  of  the  other  cases,  would 
seem  to  make  it  unnecessary  that  anything  further  should 
be  said  to  show  that  in  the  opinion  of  the  said  supreme 
court  the  government  had,  by  its  acquiescence  or  consent, 
so  recognized  acts  of  this  nature  on  the  public  domain  as  to 
make  them  lawful  and  a  basis  of  right  which  the  govern- 
ment and  its  grantees  must  respect. 
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It  is  true,  as  suggested  by  the  supreme  court  of  Califor- 
nia, in  Lux  V.  Haggiriy  69  Cal.  255  (10  Pac.  674),  that  the 
exact  question  involved  in  the  case  at  bar  was  not  involved 
in  any  of  the  cases  above  cited,  but  the  positive  language 
used  therein,  and  the  emphasis  of  the  proposition  that  the 
right  was  not  created  by  the  act  of  1866  but  simply  recog- 
nized and  continued,  is  suflficient  to  clearly  show  that  such 
rights  would  have  been  protected  as  well  before  the  passage 
of  that  act  as  after.  If  it  was  a  right  which  it  was  worth 
while  for  the  court  to  talk  about,  it  was  a  vested  right,  and 
if  a  vested  right,  and  of  such  a  nature  that  every  one  must 
take  notice  thereof,  it  would  not  be  taken  away  by  any 
grant  made  thereafter,  for  the  reason  that  the  courts  would 
construe  such  grant  as  though  the  right  had  been  in  express 
terms  excepted  from  its  force. 

It  has  been  held  by  all  of  the  courts  that  have  considered 
this  question  that  after  the  passage  of  said  act  all  grants 
must  be  construed  in  connection  with  the  rights  therein  pro- 
vided for,  and  such  rights  protected  as  above  stated.  There 
is  UQ  provision  in  the  act  for  the  protection  of  the  rights 
therein  recognized,  and,  if  they  existed  before  as  well  as 
after  its  passage,  they  were  excepted  from  grants  made  after 
their  inception,  before  such  passage  the  same  as  after.  It  is 
only  because  of  their  existence  as  rights  of  which  every  one 
must  take  notice  that  they  are  held  to  modify  grants  there- 
after made.  And  if  rights  under  the  statute  thus  modify 
grants,  rights  of  the  same  nature  established  by  acquiescence 
should  also  be  held  to  modify  such  grants  made  after  their 
acquisition. 

There  are  decisions  by  the  courts  of  some  of  the  states 
which  directly  sustain  the  contention  of  the  appellant,  and 
go  to  the  full  extent  of  holding  that  where  the  grant  took 
eflFect  before  the  passage  of  the  act  in  question,  the  rights 
acquired  by  the  custom  of  the  locality  were  lost  unless  ex- 
pressly reserved  by  the  terms  of  the  grant.  The  principal 
case  of  this  kindl  is  that  of  Vansickle  v,  Haines,  7  Nev.  249, 
in  which  it  was  directly  held,  as  above  stated,  after  careftil 
consideration,  and  nearly  or  quite  all  the  other  cases  upon. 
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the  subject  refer  to  this  one  and  found  their  decision  largely 
upon  its  authority.  It  follows  that  when  this  case  was  over- 
ruled by  the  court  in  which  it  was  decided  the  authority  of 
all  of  the  cases  upon  that  side  of  the  question  was  greatly 
lessened. 

In  the  case  oi Jones  v.  Adams,  19  Nev.  78  (6  Pac,  442,  3  Am. 
St.  Rep.  788),  in  which  the  case  above  referred  to  was  over- 
ruled, the  court  carefully  reviews  the  whole  question,  and 
founds  its  holding  to  the  effect  that  the  rights  should  be  given 
effect  against  grants  before  the  date  of  the  act  of  1866  as  well  as 
after,  not  only  upon  a  well  considered  course  of  reasoning, 
but  also  upon  the  fact  that  such  was  their  understaoding  of 
the  inevitable  conclusion  to  be  drawn  from  the  language  of 
the  supreme  court  of  the  United  States  in  the  cases  herein- 
before cited.  Some  of  these  decisions  were  founded  upon 
the  conditions  which  existed  in  a  mining  country,  and 
related  to  the  acquisition  of  mining  interests,  and  the  neces- 
sary water  for  the  prosecution  of  the  mining  business,  but 
enough  appears  to  show  that  the  same  rule  would  apply  as 
to  the  diversion  of  water  for  any  other  necessary  and  bene- 
ficial use.  It  does  not  follow,  as  has  been  well  observed  by 
Mr.  Pomeroy,  in  his  treatise  on  Riparian  Rights,  that  the 
common  law  of  England  as  to  riparian  rights  has  been  abro- 
gated in  the  localities  affected  by  the  cases  above  referred  to, 
but  only  that  it  has  been  so  far  modified  as  to  give  the  rights 
acquired  by  virtue  of  the  customs  of  the  country  force. 

The  United  States,  as  owner  of  all  of  the  domain,  includ- 
ing the  waters  in  its  running  streams,  could  by  its  legislation 
as  applied  thereto,  or  such  acquiescence  and  practice  as 
should  be  given  the  force  of  legislation,  change  the  rule  of 
the  common  law  so  far  as  it  thought  necessary,  but  it  would 
not  follow  therefrom  that  if  no  rights  had  been  acquired  by 
virtue  of  the  modification  of  the  common  law  rule  until  after 
the  land  had  passed  firom  the  government  the  common  law 
rule  would  be  at  all  affected  thereby.  On  the  contrary  so 
soon  as  the  government  had  parted  with  its  title  its  right  to 
change  the  rule  in  reference  to  the  rights  and  incidents  grow- 
ing out  of  the  ownership  of  the  land  would  be  entirely  deter- 
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mined,  and  its  grantee  would  take  his  title  burdened  with 
all  rights  conferred  by  such  action  or  consent  on  the  part  of 
the  government. 

The  government,  while  the  owner  of  the  land,  allowed 
the  streams  to  be  changed  by  the  diversion  of  a  portion  of 
their  waters.  This  had  the  effect  of  modifying  the  right  to 
have  the  water  flow  in  its  natural  channel  except  as  to  the 
portion  not  diverted  at  the  time  the  title  passed  from  the 
government,  and  it  was  only  upon  this  portion  that  the  com- 
mon law  rule  could  apply.  The  government  had  changed 
the  streams,  as  it  had  the  right  to  do  by  virtue  of  its  owner- 
ship of  all  the  land  through  which  they  flowed,  and  while 
they  were  so  changed  conveyed  the  land.  It  must  follow 
that  its  grantees  took  title  subject  to  the  changed  condition 
of  the  streams  and  to  the  rights  growing  out  of  such  change. 

In  the  case  at  bar  the  right  to  the  use  of  the  water  had 
been  fully  acquired  while  the  land  now  owned  by  the  defend- 
ant was  held  by  the  government,  and  its  grant  of  the  same 
thereafter  was  subiect  to  such  right.  It  follows  that  plain- 
tiff is  entitled,  as  against  the  defendants,  to  have  such  right 
protected  by  the  courts. 

The  conclusion  to  which  we  have  come  as  to  this  question 
makes  it  unnecessary  for  us  to  discuss  the  other  grounds 
upon  which  plaintiff  seeks  to  found  his  right  to  divert  the 
water. 

Some  criticism  is  made  as  to  the  form  of  the  decree,  but 
we  think  it  suflScient  to  substantially  protect  the  rights  of 
both  parties  to  the  action.  There  is  not  as  exact  a  measure- 
ment of  the  water  to  which  the  plaintiff  is  entitled  as  there 
might  have  been,  but  the  substance  of  the  decree  in  that  re- 
gard is  to  establish  and  protect  him  in  the  use  of  the  water 
necessary  to  run  his  mill  as  at  present  constructed,  and  for 
that  reason  we  think  it  sufl5cient. 

The  decree  of  the  superior  court  will  be  in  all  things 
affirmed.     The  respondent  will  recover  his  costs  on  appeal. 

Dunbar,  C.  J.,  and  Scott,  J.,  concur. 

Anders,  J.,  not  sitting  by  reason  of  disqualification. 
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Stiles,  J.,  (concurring), — It  will  be  found  upon  exami- 
nation that  all  of  the  cases  cited  to  sustain  the  doc- 
trine of  appropriation  upon  which  the  foregoing  decision 
is  based,  were  either  mining  or  irrigation  cases  —  such 
as  arose  out  of  the  necessities  of  the  surroundings.  Mines 
could  not  be  worked  or  lands  cultivated  in  the  arid 
regions  without  diverting  the  waters  of  the  streams,  and 
as  the  government's  interest  was  that  such  enterprises  be 
fostered  while  large  areas  of  the  public  lands  were  still  un- 
surveyed  and  not  disposed  of,  the  right  to  make  permanent 
diversion  of  water  was  conceded  prior  to  the  act  of  1866,  as 
is  held  by  the  federal  Supreme  court.  But  this  was  the  case 
of  an  ordinary  flour  mill,  such  as  has  been  erected  in  every 
country  over  which  the  common  law  of  England  prevails. 
Every  portion  of  the  United  States  contains  them,  whether 
the  country  surrounding  them  be  arid  or  not.  West  of  the 
Cascade  mountains  they  are  as  necessary  and  frequent  as 
they  are  east  of  them,  and  there  is  no  greater  reason  for  con- 
ceding to  them  this  right  of  permanent  appropriation  in  one 
locality  than  in  another.  Cessai  ratio^  cessat  lex.  The  pecu- 
liar circumstances  demanding  the  concession  made  by  the 
government  not  having  existed  for  the  support  of  this  case 
of  diversion,  I  hold  that  for  it  the  concession  cannot  be  ad- 
mitted to  have  been  made>  and  that  the  common  law  rule 
should  prevail. 

But  in  the  case  under  consideration  a  sufficient  reason  ex- 
isted for  the  judgment  rendered  in  favor  of  the  respondent ; 
for  the  tract  of  land  owned  by  appellant,  at  a  point  lower 
down  on  the  stream  than  respondent's  dam,  is  a  part  of  the 
tract  conveyed  by  the  government  to  respondent's  grantor  ; 
and  when  appellant  received  his  conveyance  the  common 
grantor  had  for  more  than  twenty  years  acquiesced  in  the 
appropriation  made  by  respondent  at  a  point  upon  his  land. 
I  therefore  concur  in  the  result. 
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[No.  J437.    Decided  November  17. 1894.] 

J.  F.  Brewer,  Respondent^  v.  J.  F.  Cropp,  Appellant. 

PARTNERSHIP— CONVEYANCK  OF  PARTNERSHIP  REAI,TY— PAROI, 

EVIDENCE. 

The  statute  (  Sec.  1422,  Gen.  Stat.)  requiring  contracts  for  the  con- 
yeyance  of  land  or  of  an  interest  therein  to  be  by  deed  is  applicable 
to  agreements  between  partners  for  the  transfer  of  partnership  lands 
from  one  to  the  other. 

In  an  action  for  the  recovery  of  money,  which  is  based  upon  a 
parol  contract  between  partners  for  the  sale  of  partnership  land, 
parol  evidence  is  inadmissible  for  the  purpose  of  establishing  the 
terms  of  the  contract. 

Appeal  from  Superior  Courts  Walla   Walla  County. 

B.  L.  &  J.  L,  Sharpstein,  for  appellant. 

The  parol  evidence  offered  was  not  admissible  to  show  the  con- 
tract for  the  conveyance  or  transfer  of  appellant's  interest  in  the 
land.  Furthermore  as  the  only  evidence  of  any  contract  up  to  the 
time  appellee  rested  his  case  was  this  parol  evidence,  and  as  a  parol 
contract  for  the  transfer  of  an  interest  in  real  estate  is  not  binding 
upon  anyone,  the  plaintiff  was  not,  at  the  time  he  paid  the  money 
and  took  the  deed,  entitled,  as  a  matter  of  right,  to  the  delivery  of 
the  deed  at  all,  and  therefore  he  cannot  recover  any  money  paid  by 
him  to  procure  its  delivery.  .  Nichols  v.  Oppertnann^  6  Wash.  6x8 ; 
Liddle  v.  Needham,  39  Mich.  147 ;  Spinning  v.  Drake,  4  Wash.  285 ; 
Scott  V.  Bush,  26  Mich.  418. 

Thomas  &  Dovell,  for  respondent 

For  the  purposes  of  the  payment  of  debts  and  adjustment  of  part- 
nership accounts,  real  estate  is  treated  as  personalty.  Dupuy  v. 
Leavenworth,  17  Cal.  263  ;  Moran  v.  Palmer,  13  Mich.  367 ;  Godfrey 
V.  White,  43  Mich.  171 ;  Murrell  v.  Mandlebaum,  19  S.  W.  881 ; 
Chester  v,  Dickerson,  64  N.  Y.  i ;  Davis  v.  Smith,  2  South.  897 ; 
Pepper  V.  Thomas,  4  S.  W.  297;  Allen  v.  Withrow,  no  U.  S.  119; 
Moderwell  v,  Muilison,  21  Pa.  St.  257 ;  Morrill  v.  Colehour,  82  111. 
618 ;  Black  V,  Black,  15  Ga.  445 ;  Rovelsky  v,  Broum,  9  South.  182. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — Plaintiff,  defendant  and  two  other  persons 
purchased  a  tract  of  land  in  Seattle  for  speculative  purposes 
and  incurred  an  indebtedness  therefor.  The  land  was  platted 
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as  an  addition  to  the  City  of  Seattle,  and  the  purpose  was  to 
sell  it  as  city  lots. 

Plaintiff  contends  that  subsequent  to  this  time  he  entered 
into  an  arrangement  with  the  other  three  parties  whereby  he 
was  to  pay  or  assume  the  indebtedness  aforesaid  and  to  pay 
each  of  said  parties  $2,000  profit  on  the  investment,  and  in 
consideration  whereof  they  were  to  convey  to  him  their  in- 
terest in  the  land.  The  original  conveyance  was  to  all  of 
them.  He  further  contends  that  at  considerable  expense 
and  trouble  he  raised  the  money  to  carry  out  the  terms  of 
said  last  agreement,  having  to  hire  a  portion  of  it,  and  that 
after  he  had  obtained  it  the  defendant  refused  to  comply 
therewith,  unless  he  would  pay  him  $3oo  additional ;  and 
that,  to  avoid  further  and  serious  loss,  he  was  compelled  to 
pay  it  and  did  so  under  protest.  This  action  was  brought 
to  recover  said  sum.  A  trial  was  had  which  resulted  in  a 
verdict  and  judgment  for  the  plaintiff,  whereupon  the  defend- 
ant appealed. 

It  is  conceded  that  neither  of  the  agreements  between  said 
I>arties,  relating  to  the  original  purchase  of  the  land  and  the 
subsequent  sale  thereof  to  the  plaintiff,  as  aforesaid,  were  in 
writing ;  and  upon  the  trial  the  defendant  interposed  an  ob- 
jection to  the  proof  upon  this  ground ;  which  objection  was 
overruled  and  an  exception  taken.  All  the  matters  material 
to  this  question  were  in  issue  under  the  pleadings.  The  de- 
fendant also  moved  for  a  non-suit  upon  said  ground,  when  the 
plaintiff  rested,  which  was  denied.  A  deed  to  the  plaintiff 
had  been  signed  by  the  defendant  and  the  two  other  parties, 
and  deposited  in  the  Puget  Sound  National  Bank,  subject  to 
the  order  of  one  of  the  grantors,  and  the  bank  had  no  au- 
thority or  instructions  to  deliver  the  deed  to  the  plaintiff. 

Plaintiff's  contention  is  that  the  original  agreement  en- 
tered into  between  said  parties  was  a  partnership  one  with 
respect  to  said  real  estate,  and  he  contends  that  in  conse- 
quence thereof  said  real  estate  was  personal  property  and 
that  the  alleged  parol  agreement  whereby  the  same  was  to 
be  conveyed  to  him,  as  aforesaid,  was  binding.  It  is  con- 
<5eded  that  the  liniits  of  said  business  were  to  be  confined  to 
the  property  in  question  and  for  the  purpose  aforesaid. 
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There  is  some  question  as  to  whether  a  partnership  rela- 
tion between  said  parties  was  proven,  but  for  the  purposes  of 
this  case  we  will  consider  it  as  established,  and  pass  to  a 
consideration  of  the  main  point  in  controversy,  which  is 
whether  or  not  an  oral  contract  to  convey  partnership  land 
is  valid.  None  of  the  cases  dted  by  the  respondent  are 
directly  in  point ;  the  one  most  nearly  so  is  Morrill  v,  Colehour^ 
82  111.  618.  In  that  case  the  legal  title  to  land  had  beea 
taken  in  the  name  of  one  of  the  parties  only,  and  he  entered 
into  a  written  agreement  with  the  others  that  they  should 
share  in  the  profits  arising  from  sales.  The  court  held  that 
an  oral  a£:reement,  whereby  said  last  parties  were  to  abandon 
all  claims  in  the  premises  in  consideration  of  being  released 
from  liability  on  the  purchase  money,  was  binding. 

The  other  cases  cited  by  the  respondent  go  no  further  than 
to  hold  that  one  partner  may,  within  the  scope  of  the  part- 
nership business,  execute  a  written  contract  in  the  name  of 
the  firm,  to  convey  partnership  real  estate,  which  will  bind 
the  firm.  While  the  real  estate  owned  by  the  partnership  is 
regarded  as  personal  property  for  some  purposes,  it  is  an 
equitable  conversion  only,  and  the  requirements  of  the  law 
relating  to  conveyances  of  land  must  be  observed  in  dispos- 
ing of  it.  Parsons,  Partnership  (4th  Ed.)  §§  269,  270,  272;, 
Davis  V,  Chrisiiany  15  Grat.  11 ;  Piatt  v.  Oliver,  3  Mclean, 
27  ;  Moreau  v.  Saffarans,  35  Tenn.  596  (67  Am.  Dec.  582) ;: 
Miller  v.  Proctor,  20  Ohio  St.  442. 

An  oral  contract  to  convey  real  estate  is  not  binding  here, 
Nichols  V,  Oppermann,  6  Wash.  618(34  Pac  162),  and  we  see 
no  reason  to  exempt  partnership  lands  fi-om  this  rule.  Every 
reason  which  supports  such  a  holding  as  to  the  transfer  of 
real  estate  by  an  individual  applies  with  equal  force  to  lands- 
held  by  a  partnership. 

The  objection  to  the  proof  was  well  taken,  and  the  motion 
for  a  non-suit  should  have  been  granted.  Consequently,  the 
judgment  is  reversed,  and  the  cause  remanded  with  instruc- 
tions to  dismiss  the  action. 

Dunbar,  C.  J.,  and  Hoyt  and  Stii,bs,  JJ.,  concur. 
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[No.  1453.    Decided  November  17, 1894.] 

Anna  Rieckhoff  ex  al.,  Respondents  v.  Northern  Paci- 
fic, Yakima  and  Kittitas  Irrigation  Company, 
Appellant. 

ACTION   FOR   DAMAGBS — PLBADINO  AND    PROOF — INSTRUCTIONS. 

In  an  action  in  which  special  damages  are  alleged  in  a  certain  sum, 
and  the  only  specific  proof  on  the  subject  puts  the  damages  at  a  less 
sum,  it  is  error  to  refuse  defendant's  request  to  charge  the  jury  that 
no  greater  sum  than  the  amount  given  in  proof  could  be  assessed  as 
damages. 

Appeal  from  Superior  Courts    Yakima  County, 
Reavis  &  Milroy  and  Crowley  &  Sullivan ^  for  appellant. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — Respondents  brought  their  action  for  damages 
resulting  from  the  negligent  construction  of  a  water  ditch 
and  the  consequent  flooding  of  their  lands  adjoining.  Special 
damages  were  alleged  as  follows  :  By  reason  of  an  overflow 
in  November,  1892,  destruction  of  potato  crop,  $30 ;  by 
reason  of  overflow  April  16,  1893,  destruction  offence,  $15  ; 
permanent  injury  to  land,  $400 ;  and  by  reason  of  washouts 
prior  to  April  16,  1893,  permanent  injury  to  land,  $100. 

Plaintifi*  John  Rieckhoff"  was  the  only  witness  who  at- 
tempted to  name  the  damages  in  figures.  Under  examina- 
tion he  was  asked : 

Q.     **  Now  what  do  you  put  the  damage  in  April,  '93  at, 
Mr.  Rieckhoff,  this  last  April  ? 
*    A.     Made  by  that  break  ? 

Q.     Yes. 

A.     Well,  it  is  about  $100,  anyway." 

Under  the  allegations  of  the  complaint  this  reduction  of 
damage  for  the  April,  1893,  washout  from  $400  for  injury  to 
land  and  $15  for  fence,  to  $100  in  all,  left  the  total  recovery 
submissible  to  the  ywty  only  $230.  Appellant  asked  the 
court  to  charge  the  jury  that  no  more  than  $245  could  be 
assessed,  but  the  request  was  refused  and  the  verdict  was 
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for  $400.     Motion  I0  set  aside  the  verdict  overruled  and 
judgment  for  the  sum  found. 

This  was  error,  and  appellant  is  entitled  to  a  new  trial. 
Respondents  make  no  appearance.  Judgment  reversed 
and  cause  remanded  for  a  new  trial. 

Dunbar,  C.  J.,  and  Hoyt  and  Scott,  JJ.,  concur. 


[No.  1555.    Decided  November  17, 1894.] 

W.  T.  Cady,  Respondent,   v.  Case,  Huung  &  Compant, 
Appellants. 

AFPBAI^^DISMISSAI^-JUDGMBNT  ON  BONB. 

Upon  the  dismissal  of  an  appeal  for  want  of  prosecution,  in  giving 
judgment  against  the  sureties  upon  the  appeal  bond  damages  will 
not  be  allowed  when  no  showing  of  special  damages  has  been  made 
by  the  respondent 

Appeal  from  Superior  Court,  ChehaUs  County. 

George  D,  Schofield  and  O,  V.  Linn,  for  appellants. 
Austin  E.  Griffiths,  for  respondent. 

Per  curiam  : — Respondent  moves  to  dismiss  the  appeal  in 
this  case,  and  to  affirm  the  judgment  appealed  from  and  to 
award  damages  on  appeal,  on  the  following  grounds : 

(1)  That  the  record  on  appeal  has  not  been  sent  up  to 
the  Supreme  Court ; 

(2)  That  the  appeal  has  not  been  diligently  prosecuted, 

(3)  That  the  appeal  was  taken  merely  for  delay ; 

(4)  That  no  briefs  on  appeal  have  been  served. 

The  case  is  here  upon  a  short  record.  The  appeal  in  this 
case  was  taken  April  17,  1894,  from  the  final  judgment 
rendered  April  4,  1894.  The  judgment  was  for  the  foreclos- 
ure of  a  lien  upon  shingles.  No  brief  has  been  filed  by  the 
appellants  or  served  upon  the  respondent  up  to  this  time, 
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and  no  attempt  of  any  kind  appears  to  have  been  made  by 
appellants  to  prosecute  their  appeal,  and  no  excuse  is  offered 
for  such  failure.  The  motion  will  therefore  be  allowed,  and 
the  appeal  dismissed,  with  judgment  against  the  sureties  on 
the  appeal  bond.  There  being  no  showing  of  any  special 
damages,  however,  the  motion  for  damages  will  be  disal- 
lowed. 


[No.  X390.    Decided  November  19, 1894.] 

Jahbs  McAuuff,   Respondent,  v.  Hollon  Parker,  iTlSI 

Appellant.  2LJl' 

4DVBRSB     POSSBSSION—EVIDBNCB— STATUTE     OV     LIMITATIONS — 
BPFBCT  OF  SUBSBQUBNT  DISABILITY. 

Adverse  possession  may  be  established  by  proof  that  the  premises 
in  controversy  were  generally  reputed,  in  the  community  where  situ- 
ated, to  belong  to  the  party  setting  up  such  claim  of  title. 

Possession  by  the  grantee  in  a  deed  to  land  placed  in  escrow,  but 
never  delivered,  and  that  of  the  grantees*  agents,  is  the  possession  of 
the  grantor  for  the  purposes  of  adverse  possession. 

When  the  statute  of  limitation  has  commenced  to  run  against  a 
party,  its  operation  is  not  arrested  by  his  subsequent  death,  before 
the  end  of  the  statutory  period. 

Adverse  possession  for  ten  years  subsequent  to  the  passage  of  the 
Code  of  188 1,  is  sufficient  to  bar  a  recovery,  although  at  the  time  the 
right  of  action  accrued  the  limitation  was  twenty  years. 

Appeal  from  Superior  Court,  Walla  Walla  County. 

Lester  S,  Wilson,  for  appellant. 

George  71  Thompson,  Moses  P.  O'Brien  and  James  71 
Jones,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar  C.  J. — On  August  30,  1893,  the  plaintiff  brought 
his  action  in  ejectment  to  recover  possession  of  a  certain  lot 
in  the  dty  of  Walla  Walla,  which  it  was  alleged  belonged 
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to  the  estate  of  plaintiff's  intestate,  Htnry  Marlin,  deceased, 
and  that  it  was  in  the  unlawful  possession  of  the  defendant. 
The  complaint  is  in  the  ordinary  form  of  ejectment,  and 
prays  for  the  possession  of  the  property  and  the  recovery  of 
the  rents  and  profits  during  the  period  of  such  alleged 
wrongful  detention.  The  defense  was  two- fold,  first,  that 
the  defendant  had  acquired  title  to  the  land  and  premises  in 
controversy  by  open,  notorious,  exclusive,  adverse,  hostile 
possession  thereof,  for  the  statutory  period  next  before  the 
commencement  of  the  action  ;  and  second,  an  equitable  de- 
fense, viz.,  that  the  defendant  being  the  owner  in  fee  and  in 
possession  of  the  land  described,  on  the  28th  day  of  Febru- 
ary, 1879,  made,  executed  and  delivered  to  Marlin,  plaintiff's 
intestate,  a  deed  of  conveyance  of  said  land  for  the  purpose 
of  securing  the  repayment  of  the  loan  of  $300,  made  by  said 
Marlin  to  the  defendant  on  said  date,  and  for  no  other  pur- 
pose ;  and  that  the  said  Marlin  received  said  deed  of  convey- 
ance and  held  the  title  thereunder  as  security  for  the  repay- 
ment of  said  loan,  and  for  no  other  purpose  ;  that  afterwards, 
in  October,  1879,  the  defendant  repaid  the  said  Marlin  the 
sum  borrowed,  and  at  the  request  of  this  defendant  said 
Marlin  and  his  wife  conveyed,  by  good  and  sufficient  deed, 
in  fee,  to  Orrin  Parker,  a.  brother  of  this  defendant,  and  in 
trust  for  this  defendant,  the  said  land  and  premises  in  dis- 
charge and  release  of  the  said  land ;  that  the  said  deed  of 
conveyance  by  Marlin  and  wife  to  said  Parker  was  mislaid 
and  lost,  and  was  never  recorded  nor  filed  for  record  ;  and  that 
the  defendant,  after  diligent  search,  was  unable  to  find  the 
same.  The  reply  controverted  the  affirmative  facts  set  up  in 
the  answer.  The  case  was  tried  by  a  jury  who  returned  a 
verdict  for  plaintiff,  awarded  him  the  ownership  and  posses- 
sion of  the  premises,  and  $253  rents  and  profits. 

In  the  course  of  his  testimony  tending  to  establish  adverse 
possession  for  the  statutory  period,  the  defendant  offered  to 
show  that  the  premises  in  controversy  were  generally  reputed 
to  belong  to  the  defendant  from  1880  down  to  the  commence- 
ment of  the  action,  in  the  community  where  it  was  situated. 
The  court  excluded  this  testimony  as  incompetent  and  im- 
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material.  This  ruling  of  the  court  is  alleged  by  the  appel- 
lant to  be  error.  This  contention  of  the  appellant  we  think 
must  be  sustained,  both  on  reason  and  authority.  All  the 
authorities  hold  that  the  question  of  adverse  possession  is  a 
question  of  fact,  and  it  must  be  a  possession  that  is  known 
to  the  owner  of  the  legal  title.  If  there  is  direct  proof  that 
the  owner  of  the  legal  title  knew  of  the  adverse  possession,  it 
is  not  necessary  to  go  further,  but  the  presumption  is  that  if 
the  adverse  possession  is  open  and  notorious  the  owner  of  the 
title  will  know  it.  The  reputed  possession  is  certainly  some 
evidence  that  the  owner  is  aware  of  such  possession.  This 
principle  is  substantially  promulgated  by  Buswell  on  Limita- 
tions and  Adverse  Posssession,  in  §  249,  where  that  author 


**When  the  owner  of  the  legal  title  has  actual  knowledge 
that  his  land  is  being  held  against  him  under  claim  of  right 
it  is  obvious  that  the  fact  of  the  notoriety  of  the  adverse 
possession  becomes  immaterial  (citing  Clark  v,  Gilbert,  39 
Conn.  94).  But  when  it  does  not  appear  that  the  owner 
has  such  actual  notice,  the  occupation  must,  in  order  to  be 
effectual,  be  visible  and  notorious,  inasmuch  as  the  law,  in 
giving  title  by  adverse  possession,  proceeds  upon  the 
ground  that  there  has  been  an  acquiescence  upon  the  part 
of  the  owner  of  the  land,  which  acquiescence  cannot  be  pre- 
sumed if  an  occupation  be  clandestine." 

This  question  was  directly  decided  in  the  case  of  Sparrow 
V.  Hovey,  44  Mich.  63  (6  N.  W.  93).  Judge  Cooley,  speak- 
ing for  the  court  in  that  case,  said  : 

**  Defendant  having  shown  his  possession  for  the  requisite 
length  of  time,  under  tax  titles  which  are  now  conceded  to 
be  invalid,  was  suffered  to  prove  that  the  land  was  generally 
understood  to  be  and  called  his,  in  the  neighborhood.  Ex- 
ception was  taken  to  this  evidence,  but  we  think  it  was  com- 
X)etent.  It  tends  to  establish  the  notoriety  of  defendant's 
possession  and  claim  of  title ;  which  were  important  facts 
in  his  defense." 

If  for  no  other  error  the  judgment  in  this  case  would 
have  to  be  reversed,  for  it  seems  to  us  that,  under  the  un- 
disputed testimony  in  this  case,  the  appellant  has  made 
his    claim    good    by    adverse    possession.       It    is    undis- 
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puted  that  Parker,  as  attorney  in  fact  of  Orrin  Parker  and 
wife,  executed  a  deed  of  the  premises  to  one  Mooers,  on 
October  9,  1880.  This  deed  was  placed  in  escrow  to  be 
•  delivered  when  the  bargain  was  consummated.  This  bar- 
gain was  never  consummated,  and  there  is  no  testimony 
attempting  to  show  that  it  was.  The  testimony  conclusively 
shows  that  from  and  after  October,  1880,  Mooers  remained 
continuously  in  possession  of  the  premises  by  himself  and 
agents  and  tenants,  under  the  terms  of  the  contract  of  sale 
and  lease  between  Parker  and  Mooers,  until  1891,  when 
Parker  repudiated  the  transaction,  ousted  Mooers*  tenant, 
and  re-took  possession  and  control  as  owner,  which*  he 
maintained  until  the  commencement  of  the  action,  the  deed 
of  conveyance  from  Parker  to  Mooers  never  having  been 
delivered. 

Under  all  the  authority,  of  course  Mooers*  possession  was 
the  possession  of  Parker,  and  plaintiff  does  not  contend  but 
that  Stine,  who  seems  to  have  had  possession  of  the  place 
for  several  years  as  Mooers'  agent,  acted  exclusively  for 
Mooers,  and  claimed  no  authority  over  the  land  or  any 
right  of  possession  except  the  rightfe  which  he  obtained  from 
Mooers.  We  say  the  testimony  on  this  proposition  is  so- 
absolutely  conclusive  that  the  jury  could  have  rendered  but 
one  verdict,  so  far  as  the  question  of  ownership  is  concerned, 
if  they  had  applied  to  the  facts  the  law  given  them  by  the 
court,  which  was  as  follows,  viz.,  that : 

**If  any  person  or  persons,  dtuing  the  ten  years  next  be- 
fore the  commencement  of  this  action,  were  in  the  continu- 
ous, connected  possession  of  the  lands  and  premises  in  con- 
troversy in  this  action,  as  a  tenant  or  tenants  of  the  defend- 
ant Hollon  Parker,  or  as  claimant  who  derived  the  right  of 
possession  thereof  through  said  defendant,  but  not  under 
the  deed  from  Parker  to  Marlin,  then  such  possession  and 
all  thereof  must  be  deemed  to  be  the  possession  of  this 
defendant,  and  this  is  so  regardless  of  whether  the  said 
defendant  Parker  collected  rents  in  such  possession  or  not. 
Further,  that  the  contended  possession  of  any  person  or 
persons  of  the  premises  in  controversy,  other  than  the 
defendant,  who  claim  their  right  to  such  possession  through 
said  Hollon   Parker,   either  as  tenants  or  by  any  other 
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authority  consistent  with  the  ownership  of  the  premises  in 
said  Parker,  is  the  possession  of  said  HoUon  Parker.** 

In  answer  to  interrogatory  3  the  jury  specially  found  that 
"  Mooers  derived  his  possession  of  the  premises  in  contro- 
vcrsy  from  H.  Parker  and  that  the  defendant  Parker  let 
Mooers  into  possession  of  the  lands  and  premises  in  contro- 
versy under  contract  of  sale.**  With  these  two  propositions 
established  by  the  jury,  which  they  must  have  been  under 
the  law  applied  to  the  facts  as  proven,  it  must  follow  that 
the  possession  of  the  premises  in  controversy,  from  the  time 
that  Mooers  entered  into  possession  under  the  contract  of 
sale  up  to  the  time  of  the  commencement  of  the  action,  was 
in  Parker,  and  there  can  be  no  question  under  the  testimony 
but  that  such  possession  was  open,  notorious  and  adverse  to 
the  respondent's  claim. 

It  was  contended  in  oral  argument  by  the  attorney  for 
respondent,  that  conceding  the  statute  of  limitations  to  have 
commenced  running  against  respondent  in  1880,  it  ceased  to 
run  upon  the  death  of  plaintiff's  intestate  Marlin  in  1890 ; 
and  that,  consequently,  the  statute  has  not  yet  run  its  full 
course  against  respondent's  claim.  The  settled  law  of  the 
country  is  opposed  to  this  contention.  In  discussing  the 
general  principles  of  the  statute  of  limitations.  Wood,  in 
his  first  volume  on  Limitations,  page  9,  says : 

*'  One  of  the  most  important  and  universal  rules  (which  is 
not,  however,  without  exception)  is,  that  time,  when  it  has 
once  commenced  to  run  in  any  case,  will  not  cease  to  do  so 
by  reason  of  any  subsequent  event  which  is  not  within  the 
saving  of  the  statute.  Thus,  it  has  been  held  that  it  is  no 
answer  to  a  plea  of  the  statute,  unless  otherwise  provided 
therein,  that,  after  the  cause  of  action  accrued,  and  after  the 
statute  had  commenced  to  run,  the  debtor  within  six  years 
died,  and  that  by  reason  of  litigation  as  to  the  right  of  pro- 
bate, an  executor  of  his  will  was  riot  appointed  until  after 
the  expiration  of  six  years,  and  that  the  action  was  brought 
within  a  reasonable  time  after  probate  was  granted.  * '  Citing 
Rhodes  v.  Smethurst^  4  M.  &  W.  42;  Daniel  v.  £>ay,  51  Ala. 
481 ;  and  many  other  cases  from  Oregon,  Vermont,  Wiscon- 
sin, Illinois,  Alabama,  Kentucky,  the  United  States  Supreme 

Court,  Maryland  and  South  Carolina. 
10-iow 
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The  general  holding  of  the  courts  is  that  the  statute  of 
limitations  does  not  begin  to  run  until  there  is  some  one  to 
sue  or  liable  to  be  sued ;  but  that  when  the  statute  once 
begins  to  run  the  death  of  another  party  does  not  impede  its 
operation.  For  instance,  in  case  the  action  arises  after  the 
death  of  a  party  to  a  contract,  then  the  statute  would  not 
begin  to  run  until  an  administrator  or  representative  was  ap- 
pointed. But  if  it  arose  before,  the  death  or  disability  would 
not  interfere  with  the  running  of  the  statute ;  as  the  rule  is 
laid  down  by  Hogan  v,  Kurtz,  94  U.  S.  773,  that  when  the 
statute  begins  to  run  it  is  not  arrested  by  any  subsequent 
disability,  unless  expressly  so  provided  in  the  statute,  and 
the  person  who  claims  the  benefit  of  general  exceptions  in 
the  statute  can  only  avail  himself  of  such  disabilities  as 
existed  when  the  right  of  action  first  accrued. 

In  Doe  V,  JoneSy  4  T.  R.  300,  Lord  Kenyon  said : 

**  I  confess  I  never  heard  it  doubted  till  the  discussion  of 
this  case,  whether,  when  any  of  the  statutes  of  limitations 
had  begun  to  run,  a  subsequent  disability  would  stop  their 
running.  If  the  disability  would  have  such  an  operation  on 
the  construction  of  one  of  those  statutes,  it  would  also  on 
the  others.  I  am  very  clearly  of  the  opinion  on  the  words 
of  the  statute  of  fines,  on  the  uniform  construction  of  all  the 
statutes  of  limitations  down  to  the  present  moment  [1791], 
and  on  the  generally  received  opinion  of  the  profession  on 
the  subject,  that  this  question  ought  not  now  to  be  disturbed. 
It  would  be  mischievous  to  refine,  and  make  nice  distinctions 
between  the  cases  of  voluntary  and  involxmtary  disabili- 
ties/' 

The  same  construction  was  placed  upon  the  statute  of  lim- 
itations by  Chief  Justice  Marshall,  in  Walden  v.  Graiz*s 
Heirs,  i  Wheat  292.  In  fact,  it  is  the  universally  accepted 
doctrine,  both  in  England  and  the  United  States.  The  ex- 
ception mentioned  above  applies  to  cases  of  war,  where 
public  policy  and  the  necessities  of  the  case  require  that  the 
statute  should  be  suspended. 

It  was  also  contended  by  the  respondent  that  this  case  fiedls 
within  the  old  statute  of  limitations  which  required  twenty 
years  adverse  possession,  but  the  ruling  of  this  court  in  the 
case  of  Baerv.  Choir,  7  Wash.  631  (32  Pac.  776),  has  put 
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that  question  at  rest,  as  it  was  there  decided  that  it  was 
sufficient  in  any  event  if  ten  years  had  elapsed  after  the  pas- 
sage of  the  act  of  1881. 

The  testimony,  then,  in  this  case,  showing  conclusively  to 
our  minds  that  the  possession  of  appellant  Parker  had  ripened 
into  a  right  under  the  statute  of  limitations,  it  seems  to  us 
unnecessary  to  reverse  the  case  and  send  it  back  for  another 
trial.  The  judgment  will,  therefore  be  reversed  and  the 
cause  remanded  with  instructions  to  the  lower  court  to  give 
judgment  to  the  appellant  with  costs.  Appellant  will  also 
recover  costs  in  this  court. 


HoYT  and  Stupes,  JJ.,  concur. 


[No.  1415.    Decided  November  19, 2894.] 

J.   R.   McMaster,  Respondent,  v.  Advance  Thresher 
Company,  Appellant 

COMMBNCBMBNT  OF  ACTIONS — TIMB  FOR  ANSWBR  — ACTION 
AGAINST  CORPORATION— VBNUB—STATUTBS—TITLB—RBPBAL  BY 
IMPLICATION. 

The  act  of  1893  (Laws,  p.  407)  providing  for  the  manner  of  com- 
mencing civil  actions  in  the  superior  courts,  repeals  and  supersedes 
all  former  laws  upon  the  subject,  and  fixes  the  time  for  answer  in 
response  to  summons  as  twenty  days  in  all  cases. 

Laws  1893,  p.  407,  being  *'  an  act  to  provide  for  the  manner  of 
commencing  civil  actions  in  the  superior  courts,  and  bringing  the 
same  to  trial/*  does  not  violate  the  constitutional  inhibition  against 
more  than  one  subject  being  embraced  in  any  bill. 

Where  an  action  is  brought  against  a  corporation  in  the  wrong 
county,  the  court  has  no  jurisdiction  to  render  judgment,  as  sections 
161  and  162,  Code  Proc.,  providing  that  trial  may  be  had  in  the  county 
where  the  action  is  commenced,  although  not  the  proper  county, 
''unless  the  defendant  files  an  affidavit  of  merits,  and  demands  that 
the  trial  be  had  in  the  proper  county,"  has  no  application  to  actions 
against  corporations,  such  actions  being  governed  by  the  provisions 
of  k  i^»  Code  Proc.,  prescribing  in  what  counties  actions  against 
corporations  may  be  commenced. 
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Appeal  from  Superior  Courty  Garfield  County, 

S.  G,  Cosgrove  and  Chadwick,  FuUerton  &  Wytnan^  for 
appellant. 

M.  K  Gose,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J. — This  is  a  petition  of  appellant  for  the  va- 
cation and  modification  of  a  judgment  which  shows  upon  its 
face  that  the  appellant  was  duly  served  with  a  copy  of  the 
complaint  and  summons  in  Clarke  county,  in  the  state  of 
Washington,  on  the  2d  day  of  November,  1893,  by  service 
upon  its  statutory  agent,  duly  empowered  to  accept  service. 
The  case  was  tried  in  Garfield  county.  The  judgment  in 
this  case  was  taken  on  the  8th  day  of  December,  1893,  thirty^ 
six  days  after  service  upon  appellant.  The  act  of  1893 
(Laws,  p.  407,  §  3)  prescribes  what  the  summons  shall  con- 
tain, and  among  other  things  requires  the  summons  to  direct 
a  defendant  to  appear  within  twenty  days  after  service  of 
summons  and  defend  the  action. 

The  appellant  stoutly  contends  that  the  provision  of  the 
prior  law  in  relation  to  summons,  viz.,  that  the  defendant » 
when  served  outside  of  the  district  in  which  the  action  is 
brought,  shall  be  entitled  to  forty  days  tc  answer,  has  not 
been  affected  or  repealed  by  the  act  of  1893,  and  many 
authorities  are  cited  and  large  space  is  given  both  in  the 
brief  and  in  the  oral  argument  to  this  contention.  Without 
following  the  argument  seriatim,  or  discussing  the  many 
cases  cited,  we  are  of  the  opinion  that  the  act  of  March  15, 
1893,  is  a  complete  act  within  itself,  so  far  as  prescribing  the 
manner  of  commencing  dvil  actions  and  bringing  the  same 
to  trial  is  concerned  ;  that  it  undertakes  to,  and  does,  change 
the  time  of  answer  in  response  to  the  summons,  and  that  it 
was  the  duty  of  the  defendant  in  this  case,  had  the  action 
been  brought  in  the  proper  court,  to  have  answered  the  com- 
plaint within  the  time  prescribed  by  the  law  of  1893. 

Neither  do  we  think  there  is  anything  in  appellant's  con- 
tention that  said  act  is  unconstitutional,  or  that  its  provisions 
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are  obnoxious  to  §  19  of  Art.  2  of  the  Constitution  of  the 
state,  which  provides  that  ''no  bill  shall  embrace  more  than 
one  subject,  and  that  shall  be  expressed  in  the  title."  The 
title  in  question  is  ''An  act  to  provide  for  the  manner  of 
commencing  civil  actions  in  the  superior  courts,  and  bring* 
ing  the  same  to  trial. '  *  The  object  of  commencing  an  action 
is  to  bring  it  to  trial,  and  while  there  may  be  more  words 
used  in  the  title  of  the  act  than  are  absolutely  necessary,  we 
think  there  is  but  one  subject  expressed  therein. 

We  are  compelled,  however,  to  decide  under  the  statute, 
that  this  action  was  brought  in  the  wrong  county.  Sec.  160, 
Code  Proc.,  provides  that: 

"  An  action  against  a  corporation  may  be  brought  in  any 
county  where  the  corporation  has  an  office  for  the  transac- 
tion of  business,  or  any  person  resides  upon  whom  process 
may  be  served  against  such  corporation,  unless  otherwise 
provided  in  this  Code." 

Sec.  161  provides  that : 

"In  all  other  cases  the  action  must  be  tried  in  the 
county  in  which  the  defendants,  or  some  of  them,  reside  at 
the  time  of  the  commencement  of  the  action,  or  may  be 
served  with  process,  subject,  however,  to  the  power  of  the 
court  to  change  the  place  of  trial,  as  provided  in  §§  162  and 
163  of  this  Code." 

While  §  162  provides  that : 

"If  the  county  in  which  the  action  is  commenced  is  not 
the  proper  county  for  the  trial  thereof,  the  action  may,  not- 
withstanding, be  tried  therein,  unless  the  defendant,  at  the 
time  he  appears  and  demurs  or  answers,  files  an  affidavit  of 
merits,  and  demands  that  the  trial  be  had  in  the  proper 
county." 

It  is  conceded  that  this  action  was  brought  under  the  pro- 
vision of  g  160,  which  is  the  only  provision  on  the  subject ; 
but  the  respondent  insists  that  the  only  way  the  appellant 
could  take  advantage  of  this  was  by  filing  an  affidavit  of 
merits  and  demanding  that  the  trial  be  had  in  the  proper 
county,  as  provided  for  in  §  162.  It  will  be  noticed  that  § 
160  provides  specially  for  an  action  against  a  corporation ; 
while  §  161  provides  not  for  the  commencement  of  actions, 
but  for  the  trial  of  actions  in  all  other  cases ;  which  must  be 
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construed  to  be  all  other  cases  than  those  provided  for  in  § 
1 60 .  Now,  if  the  respondent*  s  contention  were  true,  that  the 
provision  of  §  162  in  relation  to  the  affidavit  of  merits  and  de- 
mands applied  to  suits  against  a  corporation,  as  provided  for 
in  §  160,  the  enactment  of  §  160  would  have  been  absolutely 
unnecessary.  For  the  legislature,  if  it  had  intended  to  em- 
brace all  actions  would  scarcely  have  asserted  that  one  kind 
of  an  action  should  be  subject  to  a  certain  provision,  and 
then  in  a  succeeding  section  have  asserted  that  all  other  kinds 
of  actions  should  be  subjected  to  the  same  kind  of  a  provi- 
sion. 

In  addition  to  this  it  appears  that  in  the  original  law, 
as  found  in  the  code  of  1881,  §  160  corresponds  with  §  49 ; 
while  §§  161  and  162,  Code  Proc.,  are  both  embraced  in 
§  50  of  the  original  law;  tending  to  show  that  §162  is  a 
proviso  to  the  first  part  of  §  50,  being  directly  made  a  por- 
tion of  that  section,  and  not  in  any  way  referring  to  §  49. 

It  may  be  that  there  is  no  reason  for  this  distinction,  but 
it  seems  to  have  been  the  will  of  the  legislature  to  create 
such  a  distinction,  and  the  duty  of  the  court  is  to  construe 
the  law  as  the  intention  seems  reasonably  to  have  been  ex- 
pressed by  the  legislature.  This  construction,  it  seems  to 
us,  cannot  be  avoided,  and  it  follows  that  the  court  in  Gar- 
field county  was  without  jurisdiction  to  pronounce  judg- 
ment, and  the  judgment  and  all  the  proceedings  in  that 
CQurt  were  without  authority  and  void.  For  this  reason 
the  judgment  will  be  reversed  and  the  cause  remanded  with 
instructions  to  dismiss  the  action  at  respondent's  cost  Ap- 
pellant will  also  recover  costs  in  this  court 

Stiles,  J.,  concurs. 

HoYT,  J.,  concurs  in  the  result. 
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Henry  Howard,  Respondent,  v.  N.  M.  Shaw  kt  ai,.,  De-  r\»  ^^^^ 
fendants,  Ai«ONZO  M.  Murphy,  Appellant  iTTii 

19    110 

Oborgk  L.  Wai^rkr,  Administrator,  Respondent,  v.  W.  A.  Ifio  69i 
Lewis  ETAL.,  Defendants ^  Axonzo  M.  Murphy,  Ap-  10  uil 
pellant  "lo  yij 

APPBAIr— SSRVICB     OF    NOTICB— PARTIES— STATBMBNT    OF    PACTS        ' 

— BQUITY    CAUSES— ASSIGNMENT    OP   MORTGAGES — REGISTRA- 
TION. 

Service  of  a  notice  of  appeal  upon  one  member  of  a  law  firm,  who 
appeared  for  a  party  to  the  action,  is  a  good  service  wheu  the  other 
member  of  the  firm  is  dead. 

Where  a  lawyer  appears  for  himself  and  as  attorney  for  his  wife, 
service  of  a  notice  of  appeal  upon  him,  directed  to  both,  is  a  good 
service. 

Under  laws  1893,  p.  120,  §  4,  proof  of  service  of  the  notice  of 
appeal  upon  the  prevailing  party  must  be  filed  within  five  days  after 
service,  but  proof  of  service  upon  co-parties  with  the  appealing  party 
may  be  filed  subsequently. 

The  service  of  a  proposed  statement  of  facts  upon  the  only  parties 
adverse  to  the  appellant  is  sufficient,  under  Laws  1893,  P-  ii4»  k  9* 
although  there  are  other  parties  to  the  action  who  do  not  join  the 
appellant  in  the  appeal. 

Under  Laws  1893,  p.  118,  §  17,  and  p.  130,  ^  21,  an  equity  case  is 
feviewable  upon  the  law  without  the  production  of  a  complete  record. 

Where  the  goarantor  of  a  promissory  note  has  been  made  a  party 
defendant  to  an  action,  the  judgment  in  which  involves  his  contin- 
gent liability,  the  plaintiff  is  estopped  from  raising  any  question  as 
to  the  guarantor's  appealable  interest. 

Assignments  of  mortgages  are  not  within  the  operation  of  the 
recording  acts  of  this  state. 

A  mortgage  was  executed  by  S.  in  February,  1889,  upon  certain 
land,  and  the  mortgagee,  L.  when  filing  the  same  for  record,  also  filed 
an  assignment  of  the  mortgage  to  his  wife,  which  was  recorded  along 
with  the  record  of  the  mortgage.  In  May,  1889,  L.  and  his  wife  as- 
signed the  note  and  mortgage  to  a  third  person,  H.  In  January, 
1890,  the  mortgagor  S.  conveyed  the  mortgaged  land  to  L.'s  wife,  she 
being  the  assignee  of  record  of  the  mortgage.    Later  in  the  same 
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year,  L.'s  wife  wrote  a  satisfaction  of  the  mortgage  upon  the  margin 
of  the  record,  which  was  attested  by  the  auditor,  and  thereafter,  in 
September,  1890,  L.  and  wife  negotiated  a  loan  upon  a  portion  of  the 
land.  H.  did  not  place  the  assignment  to  him  upon  record  until 
August,  1892.  Held^  that  the  mortgage  held  by  H.  was  entitled  to 
priority. 

Appeal  from  Superior  Cotiri^  Spokane  County, 

F.  T.  Post,  for  appellant. 

Where  the  registry  laws  of  a  state  authorize  the  recording  of  an 
assignment  of  mortgage,  the  discharge  of  the  mortgage  by  the  party 
who  appears  by  the  record  to  be  the  owner,  will  operate  as  an 
effective  release  of  the  mortgage  as  to  subsequent  bona  fide  pur- 
chasers and  encumbrancers.  B an kof  Indiana  v,  Anderson,  14  lowa^ 
544 ;  Walker  v,  Schreiber,  47  Iowa,  529;  Howard  v.  Jioss^  5  Brad.  456 ; 
Jones,  Mortgages,  ^  820 ;  Lewis  v,  Kirk^  28  Kan.  497 ;  Connecticut 
Mutual  Life  Ins,  Co,  v,  Talbot,  113  Ind.  373. 

If  a  mortgage  is  discharged  upon  the  record  by  a  person  who  ap- 
pears by  the  record  to  be  the  owner  of  it  even  though  it  has  actually 
been  assigned,  it  will  operate  to  cancel  the  mortgage  as  against  sub- 
sequent purchasers  and  mortgagees  in  good  faith  and  without  notice^ 
but  as  to  other  persons  the  validity  of  the  mortgage  will  not  be  im- 
paired. Thomas,  Mortgages,  p.  142;  Jones,  Mortgages,  §472.  It 
has  been  held  that  this  principle  applies  even  where  there  is  no  pro- 
vision for  the  record  of  assignments  of  mortgages.  Swdrtz  v,  Leist^ 
13  Ohio  St.  419 ;  Summers  v,  Kilgus,  14  Bush,  449. 

Some  statutes  provide  expressly  for  the  recording  of  assignments 
of  mortgages  and  others  provide  for  such  record  by  implication. 
Jones,  Mortgages,  4  472.  The  courts,  in  the  latter  case,  seize  upon 
any  language  which  can  reasonably  be  so  construed  as  to  include  in 
the  legislative  intent  the  recording  of  assignments  of  mortgages. 
Ely  V,  Scofield,  35  Barb.  330  ;  Henderson  v.  Pilgrim,  22  Tex.  464. 
It  is  a  matter  of  common  knowledge  that  it  has  been  the  general 
custom  in  this  state  for  an  assignee  of  a  mortgage  to  cause  his 
assignment  to  be  recorded  in  the  auditor's  office ;  that  it  has  been 
the  opinion  of  the  people  of  this  state  that  such  assignments  were 
entitled  to  record,  and  that  by  such  assignment  the  assignees  were 
protected.  General  usage,  long  continued,  has  great  weight  in  the 
construction  of  law,  especially  when  that  construction  has  been 
adopted  by  many  law  officers.  {Haight  v,  Lowman,  6  Johns.  Ch. 
239).  The  construction  of  a  statute  in  accordance  with  the  estab- 
lished practice  will  be  especially  followed  by  the  courts  in  cases  where 
a  departure  from  such  construction  would  result  in  great  mischief, 
or  where  property  rights  would  be  destroyed.     23  Am.  &  Eng^ 
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Bnc.  Law,  p.  342  ;  McKeen  v,  DeLancy,  5  Cranch,  32  ;  In  re  War- 
field's  Will,  22  Cal.  51  (83  Am.  Dec.  49);  Chestnut  v.  Shane^  16  Ohio, 
603  (47  Am.  Dec.  387);  Rogers  v.  Goodwin^  2  Mass.  477. 

Crow  &  Richardson  and  A,  E,  Gallagher^  for  respondent. 

Protection  secured  by  registration  is  wholly  the  creation  of  statute, 
and  if  the  statute  does  not  require  an  assignee  of  a  mortgage  to 
record  his  assignment,  he  is  not  guilty  of  negligence  in  failing  to  do  so. 
Jones,  Mortgages  (5th  ed.),  ^  956  (a);  Lee  v,  Clarke,  1  S.  W.  142 ; 
Bamberger  v.  Geiser,  33  Pac.  609 ;  Hagerman  v.  Sutton,  91  Mo.  520 ; 
Clinton  Loan  Ass*n.  v.  Merritt,  17  S.  E.  296 ;  Williams  v,  Keyes,  51 
N.  W.  520;  Trust  Co,  v,  Shaw,  5  Sawy.  340  \Jourdon  v,  Schrimpf,  77 
Mo.  386  ;  20  Am.  &  Eng.  Enc.  Law,  p.  532  ;  Reeves  v,  Hayes,  95  Ind. 
521 ;  James  v.  Morey,  2  Cow.  246 ;  Gordon  v.  Rixey,  76  Va.  694  ; 
Dixon  V.  Hunter,  57  Ind.  278  ;  PrcUt  v.  Bank  of  Bennington,  10  Vt. 
293 ;  Ely  V.  Wilcox,  20  Wis.  551 ;  Galpin  v,  Abbott,  6  Mich.  17 ; 
Bank  V,  Bronson,  14  Mich.  361. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — Service  of  a  notice  of  appeal  upon  one  mem- 
ber of  a  law  firm,  who  appeared  for  a  party  to  the  action,  is 
a  good  service  when  the  other  member  of  the  firm  is  dead. 

Where  a  lawyer  appears  for  himself  and  as  attorney  for 
his  wife,  service  of  a  notice  of  appeal  upon  him,  directed  to 
both,  is  a  good  service. 

Proof  of  service  of  the  notice  of  appeal  upon  the  prevailing 
party  was  filed  within  five  days  after  the  service.  This, 
with  the  filing  of  the  bond,  effected  the  appeal.  Laws  1893, 
Cb.  61,  §  4  (p.  120).  The  act  does  not  prescribe  when 
proof  of  the  service  upon  co-parties  with  the  appealing  party 
shall  be  filed.     Id.  §  5  (p.  121). 

The  law  governing  the  settlement  of  a  statement  of  facts 
requires  a  copy  of  the  proposed  statement  to  be  served  upon 
the  adverse  party.  Laws  1893,  Ch.  60,  §  9  (p.  114).  In 
this  case  a  copy  was  served  upon  the  attorneys  for  Howard 
and  Walker,  Admr.,  who  were  the  only  parties  adverse  to 
the  appellant.  It  would  have  made  no  diflference  with  the 
result  of  this  case,  however,  had  there  been  no  statement  in 
the  record,  as  the  point  raised  upon  the  appeal  is  purely  one 
of  law,  arising  by  reason  of  alleged  error  in  the  court's  con- 
clusions upon  the  facts  found.     Under   the  present  statute 
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an  equity  case  is  reviewable  upon  the  law  without  the  pro- 
duction of  a  complete  record.  Laws  1893,  Ch.  60,  §  17,  (p. 
118);  Ch.  61,  §  21,  (p.  130). 

The  motion  to  dismiss  and  the  motion  to  strike  the  state- 
ment are  denied. 

On  the  tenth  day  of  January,  1889,  N.  McN.  Shaw  exe- 
cuted and  delivered  to  W.  A.  Lewis  a  mortgage  of  real 
estate  to  secure  payment  of  the  sum  of  f  5000,  evidenced  by 
her  note  of  the  same  date.  On  the  21st  day  of  February 
Lewis  filed  the  mortgage  for  record,  and  at  the  same  moment 
he  also  filed  for  record  an  tmacknowledged  assignment  of 
** the  foregoing  mortgage*'  and  the  note  secured  thereby, 
dated  February  19,  1889,  to  his  wife,  Fannie  B.  Lewis.  The 
mortgage  and  the  assignment  were  recorded  on  succeeding 
pages  of  the  same  mortgage  record  book.  May  10,  1889, 
the  Lewises,  husband  and  wife,  joined  in  the  execution  of  an 
unacknowledged  assignment  of  **  the  foregoing  mortgage" 
and  the  note  secured  thereby,  to  the  respondent  Howard, 
which  assignment  he  filed  for  record  August  29,  1892. 

In  January,  1890,  Shaw  conveyed  the  tract  of  land  covered 
by  the  mortgage  to  Mrs.  Lewis,  by  warranty  deed,  for  a 
valuable  consideration.  September  3,  1890,  the  Lewises 
negotiated  a  loan  of  the  respondent  Walker's  testator,  C.  F. 
Crowell,  in  the  sum  of  $7500,  and  to  secure  the  note  given 
by  them  proposed  to  execute  a  mortgage  upon  a  part  of  the 
land  covered  by  the  Shaw  mortgage.  Cro well's  agent  ob- 
serving from  the  abstract  of  the  title  that  the  Shaw  mortgage 
was  uncancled,  required  the  Lewises  to  cancel  it,  and  this 
Mrs.  Lewis  did  at  the  instance  of  her  husband,  by  writing  a 
satisfaction  upon  the  margin  of  the  record  of  the  mortgage, 
and  causing  the  auditor  to  attest  it.  The  loan  was  there- 
upon made,  and  the  firm  of  Alonzo  M.  Murphy  &  Co.,  of 
which  appellant  was  a  member,  guaranteed  the  payment  of 
the  note  to  Crowell. 

Each  mortgage  holder  brought  his  action  to  foreclose. 
Walker's  testator  praying  judgment  for  any  deficiency 
against  Murphy  &  Co.,  while  Howard  alleged  fi^ud  in  the 
cancellation  of  his  mortgage  and  sought  to  set  aside  the  sat- 
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isfaction  and  have  his  mortgage  decreed  a  first  lien.  The 
cases  were  consolidated,  and  the  real  issue  was,  which  mort- 
gage, under  the  facts,  was  entitled  to  priority.  The  court 
held  with  Howard,  foreclosed  both  mortgages,  and  directed 
that  appellant  pay  any  deficiency  that  might  accrue  to 
Walker  upon  the  sale  of  the  land,  and  the  devotion  of  the 
proceeds  to  the  payment  of  the  two  mortgages  in  the  order 
established. 

Respondent  Howard  contends  that  appellant  has  no  appeal* 
able  interest  until  he  has  paid  the  note  which  he  guaranteed: 
but  whatever  his  abstract  legal  position  might  be,  it  certainly 
does  not  lie  with  the  respondent,  after  making  appellant  a 
party  defendant  in  his  own  action,  and  casting  upon  him  the 
burden  of  the  defense  made,  to  s^y  that  he  shall  not,  in  the 
same  proceeding,  relieve  himself  of  the  contingent  liability 
which  the  judgement  fixes  upon  him. 

Upon  the  main  case  appellant's  position  is  that  he  and 
Crowell  were  entitled  to  rely  upon  the  county  real  estate 
records,  which  appeared  to  show  that  at  the  time  their  loan 
was  made  to  the  Lewises,  Mrs.  Lewis  was  the  owner  of  the 
note  and  mortgage  given  by  Shaw,  and  of  the  fee  of  the 
mortgaged  land  as  well,  and  was  the  person  entitled  and 
required,  under  the  law,  to  satisfy  the  mortgage.  On  the 
other  hand,  respondent  Howard's  claim  is  that  the  law  does 
not  require,  contemplate  or  permit  the  recording  of  an  assign- 
ment of  a  mortgage,  and  that  every  purchaser  or  encumb- 
rancer of  real  property  in  this  state,  is  bound  to  know,  at 
his  peril,  that  the  person  executing  a  satisfaction  of  mortgage 
had  the  legal  right  to  do  so. 

A  great  deal  has  been  written  upon  this  subject  by  way  of 
judicial  decision,  a  digest  of  which  will  be  found  in  20  Am. 
&  Eng.  Enc.  Law,  532,  under  the  conclusion  that  assign- 
ments of  mortgages  are  not  within  the  operation  of  record- 
ing acts,  unless  there  are  express  provisions  to  that  effect. 
To  the  same  eflFect  are  Jones,  Mortgages,  §  956  a  ;  Pingrey, 
Mortgages,  art.  5,  p.  685 ;  2  Pomeroy,  Eq.  Jur.,  §  651. 

A  few  cases  are  found  where  the  court,  by  reason  of  cer- 
tain definitions  of  "land,"  or   ** conveyances,"  or  similar 
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words,  contained  in  the  statutes  have  held  that  assignments 
of  mortgages  were  impliedly  included  among  the  instru- 
ments required  to  be  recorded.  See  Bank  v.  Anderson,  14 
Iowa,  544 ;  Henderson  v.  Pilgrim,  22  Tex.  464.  But  our 
statutes  are  too  bare  of  any  suggestion  concerning  assign- 
ments of  this  kind  for  us  to  make  a  judicial  interpretation  of 
them  in  favor  of  the  appellant. 

Gen.  Stat.,  §  1422,  prescribes  that,  "all  conveyances  of  real 
estate,  or  of  any  interest  therein,  and  all  contracts  creating 
or  evidencing  any  encumbrance  upon  teal  estate,  shall  be 
by  deed/'  It  is  not  necessary  to  say  that  an  assignment  of 
a  mortgage  is  none  of  these.  Id.  §  1439  requires  deeds  and 
mortgages  to  be  recorded,  and  makes  the  record  constructive 
notice.  Among  the  duties  of  the  auditor  it  is  prescribed 
that  he  shall  record  "  deeds,  grants,  transfers,  and  mortgages 
of  real  estate,  releases  of  mortgages,  etc.,'*  and  **  such  other 
writings  as  are  required  or  permitted  by  law  to  be  recorded." 
Id.  199.  And  this  is  all  there  is  upon  the  subject.  The 
auditor  is,  by  Id.  §  200,  required  to  index  "every  instru- 
ment concerning  or  afiecting  real  estate,"  but  that,  of  course, 
means  every  instrument  which  he  is  legally  authorized  or 
required  to  record. 

We  have  no  doubt  that  the  practice  has  long  prevailed 
with  the  auditors  in  the  state  to  record  these  instruments, 
and  charge  for  it,  as  suggested  by  appellant,  but  we  find  no 
authority  for  it  in  the  statutes,  and  the  ctistom  does  not,  in 
this  case,  make  the  law.  Our  attention  is  called  to  many 
considerations  of  the  very  great  advantages  to  owners,  pur- 
chasers and  encumbrancers  of  real  estate,  which  would  ac- 
crue from  a  construction  contrary  to  the  one  we  are  compelled 
to  make  with  great  reluctance  ;  but  they  must  be  addressed 
to  the  legislature,  which  can  easily  remedy  an  oversight  now 
of  many  years  standing. 

The  judgment  of  the  court  below  will  be  affirmed. 

Anders,  J.,  concurs. 

HoYT.  J. — I  concur  in  the  foregoing  opinion  on  the  merits, 
but  express  no  opinion  upon  the  motions. 

Dunbar,  C.  J.,  dissents. 
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[No.  Z498.    Decided  November  19,  1894.] 

Peter  A.  Wold  et  al.,  Respondents,  v.  B.  IL.  May,  Ap- 
pellant, 

WATSR    RIGHTS  —  PRIOR    APPROPRIATION  —  SUFFICIBNCY    OF   EVI- 

DKNCB. 

In  an  action  to  enjoin  the  defendant  from  interfering  with  plain- 
tiffs' use  of  the  water  of  a  certain  stieam,  where  the  issue  is  as  to 
which  of  the  parties  was  the  prior  appropriator  thereof,  the  issue 
should  be  resolved  in  favor  of  the  plaintiffs  where  positive  proof 
establishes  their  appropriation  from  the  stream  in  May,  188 1,  while 
the  evidence  on  the  part  of  the  defendant  shows  that  his  grantor  had 
turned  water  into  the  ditch  some  time  between  the  first  of  May  and 
the  last  of  November,  1881,  being  fmable  to  more  definitely  fix  the 
time,  and  that  he  had  made  no  use  of  the  water,  except  for  drinking 
purposes,  up  to  the  time  of  the  sale  of  his  premises  to  defendant. 

The  conveyance  of  an  irrigating  ditch  does  not  convey  any  water 
rights,  where  the  ditch  is  not  at  the  time  of  conveyance  connected 
with  the  creek  from  which  the  water  is  obtained,  or  is  not  constructed 
with  sufficient  fall  to  carry  the  water  on  the  land. 

Appeal  from  Superior  Court,  Kittitas  County, 

Pruyn  &  Ready,  for  appellant. 

Mires  &  Warner  and  Ralph  Kauffman,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J. — Respondents  brought  this  action  in  the 
court  below  to  enjoin  appellant  from  interfering  with  their 
use  of  the  water  of  a  certain  stream  in  Kittitas  county, 
known  as  **  First  creek,'*  one  of  the  tributaries  of  the  Swauk 
river.  Respondents  claim  to  be  prior  proprietors  of  150a 
inches  of  the  water  of  said  stream,  which  they  had  used  and 
were  using  for  irrigating  certain  dry  and  arid  lands  and 
for  stock  and  domestic  purposes.  They  alleged  that  a  cer- 
tain custom  prevailed  in  the  locality  of  said  lands;  that 
prior  appropriators  of  the  waters  of  creeks,  streams,  lakes 
and  springs  for  such  beneficial  purposes  thereby  obtained  the 
prior  right  to  such  waters ;  that  appellant  had  interfered  with 
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their  said  tise  of  said  waters  by  diverting  the  same  from  their 
irrigating  ditch. 

Appellant  admitted  the  prevalence  of  the  custom  aforesaid, 
and  the  dry  and  arid  condition  of  respondents'  lands,  but 
denied  the  interference  with  or  diversion  of  said  waters.  In 
his  affirmative  defense  appellant  contends  that  he  was  enti- 
tled to  the  use  of  150  inches  of  said  water  of  said  creek  for 
the  irrigation  of  certain  dry  and  arid  lands  as  against 
respondents'  interests,  by  reason  of  the  prior  appropriation 
thereof  by  one  Jensen,  his  predecessor  in  interest,  and  asks 
the  court  to  enjoin  respondents  from  interfering  with  his  use 
of  so  much  of  said  waters.  Respondents  denied  the  appro- 
priation of  Jensen,  and  also  the  dry  and  arid  nature  of  appel- 
lant's lands.  The  trial  resulted  in  favor  of  respondents^  and 
appellant  brings  the  case  to  this  court. 

The  appellant  briefly  argues  the  question  of  riparian 
rights,  but  we  think  there  is  no  question  of  riparian  rights 
in  this  case.  There  was  no  attempt  to  obtain  title  to  the 
land  by  Jensen,  May's  predecessor,  and  if  there  had  been, 
the  title  to  the  land  was  not  acquired  by  May  until  after  the 
appropriation  by  the  respondents  had  become  complete ;  and 
under  the  rule  laid  down  by  this  court  in  Isatus  v.  Barber^ 
ante^  p,  1 24,  May  could  not  interfere  with  such  appropriation. 
So  that  the  only  question  to  decide  in  this  case  is  a  question 
of  prior  appropriation. 

We  think  the  statement  of  the  testimony  made  in  appel- 
lant's brief  is  not  altogether  borne  out  by  the  record,  for 
while  at  first  glance  it  might  appear  that  Jensen  marked  out 
the  ditch  which  was  afterwards  buKt  through  his  place,  in 
1879,  a  careful  examination  of  his  testimony  shows  that  the 
ditch  was  not  actually  built,  or  its  construction  commenced, 
until  188 1,  and  that  the  water  was  not  diverted  until  between 
May  and  November,  188 1.  It  is  true  that  in  answer  to  the 
question :  **  When  did  you  first  go  up  and  mark  out  that 
ditch  to  take  out  that  water  ?"  Jensen  replied :  **I  went  up 
therein  1879;"  but  he  evidently  did  not  intend  to  testify 
that  he  went  up  there  and  did  anything  towards  making  the 
ditch  or  appropriating  the  water,  for  in  answer  to  the  ques- 
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tion  :  *'  You  say  you  had  a  man  to  dig  that  ditch.  You 
may  state  whether  you  took  him  up  to  show  him  where 
to  take  the  water  out,"  he  said,  **  Yes ;"  and  when  further 
questioned,  "When  was  that?"  the  answer  was,  "Some 
time  in  May,  1881."  **  Did  you  mark  out  the  place  for  him 
to  take  it  out?"  **Yes."  "He  took  it  from  where  you 
marked  out  ?"  "  Yes."  So  that  it  was  evident  that  it  was 
in  May,  1881,  instead  of  1879,  that  he  even  went  so  far  as  to 
mark  out  the  ditch. 

It  appears  from  Jensen's  testimony  that  this  ditch  was  only 
a  couple  or  three  hundred  feet  long,  and  that  the  water  was 
never  turned  into  it  until  between  May  and  November  of 

1 88 1.  In  answer  to  the  question  :     "Do  you  know  when  it 
was  turned  in?"  the  answer  was,  "In  1881."     Question: 
"  What  time  in  1881  ?"     Answer  :     "I  don't  remember  ex- 
actly ;  some  time  between  the  ist  of  May  and  the  last  of  ' 
November." 

It  also  seems  from  the  testimony  of  Jensen  that  this  water 
was  not  used  for  irrigating  purposes,  for  when  asked :  "  You 
may  state  whether  or  not  that  water  was  used  upon  any  crop 
of  vegetables  or  anything  that  year  upon  the  place"  (refer- 
ring to  the  year  1881),  the  witness  answered  :  "  It  wasn't 
used  for  any  such  purpose, ' '  but  that  he  drank  out  of  it  when 
he  wanted  it.  Question:  "At  what  time  was  the  water 
got  through  that  ditch  so  you  could  use  it  for  domestic  pur- 
poses?"    Answer:     "I  never  used  it.     I  sold  to  May  in 

1882.  I  never  used  it  more  than  a  little." 

It  does  not  even  appear  very  clearly  that  there  was 
any  water  fh)m  First  Creek  in  the  ditch  at  the  time  that  he 
sold  it  to  May ;  for  in  answer  to  the  question  :  "At  the 
time  you  sold  these  premises  was  there  water  in  that  ditch  ?" 
the  witness  said  :  "Well,  I  think  there  was.  It  was  in  the 
spring  and  there  was  water  all  over  the  whole  country  there. ' ' 
The  witness  also  testified  that  his  land  did  not  need  irriga- 
tion, and  that  he  raised  a  good  crop  without  it. 

It  is  contended  by  the  appellant  that  when  Jensen  sold  this 
right  ot  possession  and  the  improvements  on  this  place  to 
the  appellant,   this   ditch  was  conveyed,  although  it  was 
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not  specifically  mentioned.  This  may  be  true,  but  convey- 
ance of  a  ditch  does  not  necessarily  carry  with  it  the  convey* 
ance  of  any  water  right.  If  the  ditch  was  not  connected 
with  the  creek  from  which  the  water  was  obtained,  or  was 
not  constructed  with  a  sufficient  fall  so  that  the  water  could 
be  carried  on  to  appellant's  land  by  the  ditch  when  it  was 
diverted,  it  could  in  no  way  convey  the  right  to  any  water, 
although  the  ditch  itself  might  be  conveyed. 

This  is  about  all  the  testimony  there  is  of  any  appropria- 
tion by  Jensen,  while  there  is  a  great  abundance  of  testimony 
showing  the  appropriation  by  the  respondents  in  May,  z88i» 
both  Wold  and  Munson  testifying  positively  that  they  di- 
verted the  water  from  First  Creek  for  the  purpose  of  carry- 
ing it  on  their  land,  in  May,  1881,  and  that  the  water 
reached  the  land  aforesaid  the  next  year,  the  ditch  being^ 
some  fifteen  miles  long.  The  testimony  is  quite  extensive, 
and  it  is  not  necessary  to  specifically  review  it ;  but  to  our 
minds  it  clearly  appears  that  the  appropriation  by  the  re- 
spondents of  1,500  inches  of  the  water  of  First  Creek  was 
made  prior  to  the  appropriation  of  the  appellant. 

In  coming  to  this  conclusion  we  have  not  taken  into  con- 
sideration the  appropriation  ot  the  water  fi-om  Swank  Creek 
proper,  but  have  considered  only  the  divergence  fix>m  First 
Creek  and  the  appropriation  of  the  waters  of  that  creek. 

The  judgment  will,  therefore,  be  affirmed. 

And«rs,  Hoyt,  Scott  and  Stii3S,  JJ.,  concur. 


.  jg2   60B  [^o*  i499«    Decided  November  ao,  1894.] 

g  ^  WnxTAM  Campbell,  Respondent,  v.  Charles  Simpkins^ 

-J— jji  Defendant,  A.  SadlieR,  Appellant. 

60  hm 

GARNISHMENT— JUDGMENT  AGAINST  GARNISHEE— AMOUNT  IN  CON* 
TROVERSY— JURISDICTION  OF  SUPREME  COURT. 

When  the  only  issue  in  a  garnishment  prooeedinp:  is  as  to  whether 
or  not  the  garnishee  has  in  his  possession  personal  property  belong- 
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ing^  to  the  principal  debtor,  it  is  error,  upon  a  finding^  against  the 
garnishee,  to  enter  a  money  judgment  against  him. 

When  the  object  of  a  garnishment  proceeding  is  to  ascertain  the 
title  and  right  of  possession  of  personal  property,  instead  of  the  re- 
covery of  money,  the  action  is  within  the  appellate  jurisdiction  of 
the  supreme  court  although  the  principal  debt  may  be  less  than  two 
hundred  dollars. 

Appeal  from  Superior  Courts  Pierce  County, 

John  M,  Boyle^  for  appellant. 
Sharpstein  &  Blattner^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

STn«BS,  J. — Respondent  having  commenced  a  suit  against 
one  Simpkins  for  the  collection  of  a  debt  of  $137.26,  caused 
garnishment  proceedings  to  be  instituted  against  the  appel- 
lant, alleging  therein  that  appellant  had  in  his  possession  a 
stock  of  wall  paper,  paints  and  oils,  of  the  value  of  $1000, 
the  property  of  Simpkins.  The  case  turned  on  the  question 
whether  these  goods  were  sold  to  appellant  in  payment  of 
a  pre-existing  debt  due  upon  a  promissory  note  given  by 
Simpkins  to  him  for  a  loan  of  money,  whether  the  transfer 
was  a  mere  cover  intended  to  prevent  Simpkins'  creditors 
fix>m  collecting  their  claims,  or  whether  the  value  of  the 
goods  transferred  was  so  grossly  in  excess  of  the  debt  due 
to  appellant  as  to  make  the  transaction  a  fraud  upon  Simp- 
kins' creditors.  There  was  no  claim  that  appellant  owed 
Simpkins  any  money. 

The  court  instructed  the  jury  that  if  they  found  that 
appellant's  debt  was  bona  fide^  that  he  knew  Simpkins  to 
be  indebted  to  other  parties,  and  that  the  value  of  the  prop- 
erty transferred  was  palpably  in  excess  of  appellant's  debt, 
they  should  find  for  the  respondent  for  the  excess.  And  it 
also  charged  that  if  the  transfer  was  merely  in  trust  for 
Simpkins,  the  transaction  was  void  and  the  finding  should 
be  for  respondent.  In  either  case  the  recovery  was  limited 
to  $137.26,  the  amount  of  respondent's  claim.     The  jury 

found  for  the  respondent  in  the  sum  of  fifty  dollars, 
n-iow 
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It  seems  to  us  clear  that  the  case  was  submitted  to  the 
jury  upon  an  incorrect  theory  of  the  law.  Under  the  statute 
(Laws  1893,  Ch.  56,  p.  95),  the  process  of  garnishment 
lies  in  but  two  instances,  viz.,  where  the  garnishee  is  in- 
debted to  the  principal  defendant,  and  where  he  has  in  his 
possession  personal  property  belonging  to  the  principal 
debtor  which  is  subject  to  execution.  It  is  only  where 
there  is  a  debt  due  from  the  garnishee  that  a  money  judg- 
ment can  be  entered  as  the  result  of  the  proceeding.  Where 
property  subject  to  execution  is  found  in  the  possession  of 
the  garnishee,  the  only  order  which  the  court  makes  is  a 
decree  that  the  garnishee  deliver  up  to  the  sheriff  on 
demand  such  personal  property,  or  so  much  of  it  as  is  nec- 
essary to  satisfy  the  plaintiff's  claim.     §  15;  p.  100. 

Now  this  case  was  of  the  latter  description,  and  under 
the  facts  as  they  developed  upon  the  trial,  the  jury  could 
only  find  whether  the  alleged  sale  was  one  made  in  good 
faith,  or  was  a  fraudulent  pretense  for  the  purpose  of  hind- 
ering and  delaying  creditors,  or  that  the  value  of  the  goods 
was  so  greatly  in  excess  of  the  appellant's  debt  as  to  make 
the  transaction  amount  to  a  fraud  upon  creditors.  If  they 
found  the  first,  the  discharge  of  the  garnishee  would  follow ; 
and  if  either  of  the  last,  the  property  itself  must  have  been 
turned  over  under  the  pain  of  contempt  as  provided  for  in 
§  16.  It  is  difl&cult  to  see  how  such  a  case  could  be  prop- 
erly submitted  to  a  jury  except  upon  special  issues. 

A  garnishment  of  this  kind  is  within  the  jurisdiction  of 
this  court  whether  the  principal  debt  be  more  or  less  than 
two  hundred  dollars.  The  object  of  the  proceeding  is  to 
ascertain  the  title  and  right  of  possession  of  personal  prop- 
erty, and  not  to  recover  money. 

The  judgment  is  reversed  and  the  cause  remanded  for  a 
new  trial. 

DuNBAK,  C.  J.,  and  Scott,  Anders  and  Hoyt,  JJ., 
concur. 
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[No.  143a.    Decided  November  23,  1894.]  L|0    ^^| 

The  County  of  Mason,  Appellant,  v.  W.  H.  H.  Dunbar  ^  ^| 

and  W.  R.  LoTz,  Respondents.  1 10  1®' 

APPBAIr— ORDER  SUSTAINING  DBMURRBR.  JJ    J32I 

An  appeal  will  not  lie  from  an  order  sustaining  a  demurrer.  I  10  |^ 

Appeal  from  Superior  Courts  Mason  County. 

Joseph  A.  McDonald,  for  appellant. 
H.  S.  Tremper,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J. — ^This  is  an  appeal  from  an  order  sustain- 
ing a  demurrer  to  a  complaint.  After  the  demurrer  was  sus- 
tained, and  before  judgment  was  entered,  the  plaintiflf  gave 
notice  of  appeal  from  the  said  order  sustaining  the  demurrer, 
and  did  appeal  therefrom,  the  judgment  never  having  been 
entered  in  the  original  case.  Respondents  move  to  dismiss 
this  appeal  for  the  reason  that  there  is  no  provision  in  law 
for  appealing  from  an  order  of  the  court  sustaining  a  de- 
murrer. 

This  court  held  in  Potvin  v,  McCorvey,  i  Wash.  389  (25 
Pac.  330) ,  that  no  appeal  would  lie  from  an  order  sustaining 
a  demurrer,  and  that  ruling  has  been  followed  in  several  sub- 
sequent cases  prior  to  the  enactment  of  the  laws  of  1893. 
The  laws  of  1893  fp*  ^^o)  provide  what  are  appealable 
orders,  and  provide  in  terms  that  such  orders  as  are  specified 
in  the  act  only  shall  be  appealed  from.  We  fail  to  find  any 
provision  in  the  laws  of  1893  for  an  appeal  from  an  order 
sustaining  a  demurrer. 

It  is  urged  by  the  appellant  that  the  sustaining  of  the 
demurrer  was  practically  a  judgment  of  dismissal  and  neces- 
sarily in  effect  discontinued  the  action,  and  that  if  plaintiff 
had  moved  for  a  formal  judgment  of  dismissal  it  would  have 
put  itself  voluntarily  out  of  court,  and  that  such  a  motion 
would  have  bamed  its. right  to.  have  commenced  another 
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action.  We  do  not  think  that  such  a  motion  could  be  con- 
sidered a  voluntary  dismissal  of  the  action  to  the  extent  of 
barring  the  commencement  of  another  action.  Ordinarily 
the  court  can  be  relied  upon,  and  it  is  the  natural  order  of 
things  and  the  practice  of  the  court  when  a  demurrer  to  a 
complaint  is  sustained,  if  the  plaintiff  elects  to  stand  upon 
his  complaint,  that  a  judgment  of  dismissal  follows.  It  cer- 
tainly would  always  follow  upon  a  suggestion  to  the  court 
from  either  plaintiff  or  defendant,  and  if  the  suggestion 
should  come  from  the  plaintiff  it  could  in  no  sense  be  con- 
strued as  a  voltmtary  dismissal  of  the  action. 

The  motion  will  therefore  be  sustained  and  the  appeal 
dismissed. 

HoYT,  Stii.es,  Anders  and  Scott,  JJ.,  concur. 


[Uo.  1436.    Decided  November  ai,  1894.] 

John  H.  Loos,  Respondent,  v.  John  T.   Rondema,  Appel- 
lant, 

APPEAL— TIME  Ot  FILING  STATBMSNT  OF  FACTS. 

Under  Laws  1893,  p.  116,  §  13,  providing  that  a  proposed  state- 
ment of  facts  shaU  be  filed  within  thirty  days  after  final  judgment, 
which  time  may  be  enlarged  by  the  court,  but  not  for  more  than 
sixty  days  additional,  upon  good  cause  shown,  a  statement  of  facts 
filed  91  days  after  final  judgment  will  be  stricken  from  the  files  upon 
motion  therefor. 

The  objection  that  the  statement  of  facts  was  not  filed  within  the 
time  prescribed  by  the  statute,  being  a  jurisdictional  question,  may 
be  raised  for  the  first  time  in  the  appellate  court. 

Appeal  from  Superior  Court,  Walla  WaUa  County. 

Poindexter  &  Rader,  for  appellant. 

B.  Zr.  <&*/.  L.  Sharpstein,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J.— The  respondent  moves  to  strike  the  state- 
ment <rf  facts  in  this  case  because  it  was  not  served  within 
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ninety  days  from  the  day  of  the  rendition  of  the  judgment. 
Pinal  judgment  was  entered  on  the  9th  day  of  March,  1894, 
and  the  time  for  appeal  commenced  to  run  on  that  date.  The 
statement  of  &cts  was  filed  and  served  on  the  8th  day  of 
June,  1894.  There  were  twenty-two  days  in  March,  exclu- 
sive of  the  day  of  entry  of  the  judgment,  thirty  days  in 
April,  thirty-one  days  in  May  and  eight  in  June,  ninety-one 
days  in  all.  Sec.  13  of  Ch.  60,  of  the  laws  of  1893,  P-  i^^, 
provides  that : 

**  A  proposed  bill  of  exceptions  or  statement  of  facts  must 
be  filed  and  served  either  before  or  within  thirty  days  after 
the  time  begins  to  run  within  which  an  appeal  may  be  taken 
from  the  final  judgment  in  the  cause,  *  ♦  ♦  Provided, 
that  the  time  herein  prescribed  may  be  enlarged  either  before 
or  after  its  expiration,  once  or  more,  but  not  for  more  than 
sixty  days  additional  in  all,  by  stipulation  of  the  parties,  or 
for  good  cause  shown  and  on  such  terms  as  may  be  just,  by 
an  order  of  the  court  or  judge  wherein  or  before  whom  the 
cause  is  pending  or  was  tried,  made  on  notice  to  the  adverse 
party." 

It  will  be  seen  in  this  case  that  the  conditions  prescribed 
by  the  statute  were  not  complied  with,  and  that  the  time 
was  extended  beyond  the  ninety  da3rs,  or  rather  beyond  the 
sixty  days  additional  provided  for. 

It  is  claimed  by  the  appellant  that  inasmuch  as  the  re- 
spondent did  not  raise  this  point  below,  he  is  precluded  fi-om 
raising  it  here  ;  citing  several  cases  from  this  court  to  sus- 
tain his  contention.  The  cases  cited,  however,  do  not  go  to 
questions  of  jurisdiction,  and  this  court  has  so  often  held 
tiiat  it  will  take  notice  of  a  jurisdictional  question  at  any 
time  that  it  is  hardly  worth  while  to  discuss  that  question 
again  here. 

It  is  true  that  §  13,  above  cited,  provides  that  no  irregularity 
or  failure  to  pursue  the  steps  prescribed  by  this  act  on  the 
part  of  any  party  or  judge,  shall  affect  the  jurisdiction  of 
the  judge  to  settle  or  certify  a  proper  bill  of  exceptions  or 
statement  of  facts ;  but  this  provision,  construed  in  connec- 
tion with  the  whole  section,  which  distinctly  states  that  the 
time  for  settling  the  statement  of  facts,  shall  not  be  extended 
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more  than  sixty  days  additional  in  all,  evidently  has  refer- 
ence to  steps  that  are  taken  within  the  sixty  days,  or  ninety 
days,  as  the  case  may  be.  A  party  only  has  a  right  of  appeal 
by  reason  of  the  provisions  of  the  statute,  and  when  the 
statute  which  gives  the  right  says,  in  plain  words  which  are 
not  susceptible  of  construction,  that  the  party  who  desires 
an  appeal  must  file  his  statement  within  a  certain  prescribed 
time,  it  would  seem  that  argument  was  not  admissible,  and 
that  there  was  nothing  to  do  but  to  enforce  the  plain,  man- 
datory provisions  of  the  law.  The  motion  will  therefore  be 
sustained. 

As  this  case  depends  entirely  upon  the  statement  of  facts, 
the  result  of  sustaining  the  motion  to  strike  the  statement 
will  be  to  aflBirm  the  judgment. 

Scott,  Anders  and  Hoyt,  JJ.,  concur. 

Stii.es,  J.,  dissents. 


[No.  1438.    Decided  November  aa,  1894.] 

The  State  op  Washington,   Respondent,  v,  Henry 
KrECH,  Appellant, 

SUNDAY  I«AWS— BARBER  SHOPS. 

Penal  Code,  {211,  making  it  ''unlawful  for  any  person  or  persons 
of  this  state  to  open  on  Sunday  for  the  purpose  of  trade  or  sale  of 
goods,  wares  and  merchandise,  any  shop,  store  or  building,  or  place 
of  business  whatever,"  does  not  prohibit  the  opening  of  barber 
shops  on  Sunday,  as  the  statute  applies  only  to  Dlaces  where  goods 
are  ofifered  for  sale. 

Appeal  from  Superior  Court,  Pierce  County, 

O'Brien  &  Robertson,  for  appellant 

W.  H,  Snell,  Prosecuting  Attorney  (£*.  E.  Cushman,  of 
counsel),  for  the  State. 

Note— Numerous  authorities  on  Sunday  labor  are  collected  in  a  note  to 
Quarlesv.  State,  (Ark.)  14  L.  R.  A.  193,  and  the  constitutionality  of  Sunday  laws  is 
the  subject  of  a  note  to  Judefind  v.  State,  (Md.)  aa  L.  R.  A.  Tax.  The  question  of 
unconsiitutionalitv  of  Sunday  laws  on  the  ground  of  class  legislation  i»  discussed 
in  People  V.  Bellei    (Mich.)  22  t,.  R.  A.  696. 
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The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — ^Appellant  was  charged  with  a  violation  of 
Penal  Code,  §  211,  prohibiting  the  opening  of  certain  busi- 
ness places  on  Sunday.  The  specific  charge  was  that  he 
opened  his  barber  shop  for  the  purpose  of  shaving  persons. 
The  result  of  the  case  was  a  conviction  and  fine,  from  which 
he  appeals.     The  language  of  the  statute  is  : 

"It  shall  be  unlawful  for  any  person  or  persons  of  this 
state  to  open  on  Sunday  for  the  purpose  of  trade  or  sale  o£ 
goods,  wares  and  merchandise,  any  shop,  store,  or  building, 
or  place  of  business  whatever." 

Numerous  grounds  for  a  reversal  are  urged,  but  we  shall 
consider  only  that  one  which  lies  at  the  foundation  of  the 
state's  right  to  prosecute. 

Counsel  for  the  state  maintain  that  the  statute  was  intended 
to  forbid  the  opening  of  any  place  of  business  but  those 
specially  exempted  on  Sunday,  and  argue  this  construction 
from  the  use  of  the  word  *•  trade,"  as  though  the  reading 
were  *  *  pursuing  a  trade  "or  *  *  exercising  a  trade.  *  *  But  we 
are  unable  to  agree  with  this  construction.  The  plain,  ordi- 
nary interpretation,  it  seems  to  us,  must  be  that  it  is  shops, 
stores,  etc.,  used  for  the  purpose  of  trade  in,  or  sale  of,  goods 
that  are  not  to  be  opened,  and  not  places  where,  as  in  the 
case  of  a  barber  shop,  a  mere  trade,  or  profession,  is  exer- 
cised, but  no  goods  are  traded  in  or  sold. 

At  any  rate  the  terms  of  the  law  are  at  least  doubtful,  and 
in  such  cases  an  accused  person  is  as  much  entitled  to  the 
benefit  of  a  doubt  as  to  the  law,  when  the  offense  is  purely 
statutory,  as  he  is  to  a  doubt  as  to  the  facts.  We  think  the 
law  does  not  cover  the  case  of  the  appellant,  and  that  his 
conviction  was  erroneous ;  he  is  therefore  entitled  to  be  dis- 
charged. 

Judgment  reversed  and  remanded  for  discharge  of  appel- 
lant. 

Dunbar,  C.  J.,  and  Hoyt,  Scott  and  Andbrs,  JJ., 
concur. 
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}J   m  [No.  1417.    Decided  No7«itb«ri4. 189*.] 

\U*im\     Ths  Stats  of  Washington  on  the  relation  of  John  Dooly, 
V.  Thb  Superior  Court  op  Wai,i,a  Waixa  County, 

«TAI,. 
PROHIBITION,   WRIT  OF^WHSN  XrlKS   TO   SUPERIOR    COURT— PRO- 

cbbdingb  pending  APPBAI,. 

,  A  writ  of  prohibition  will  lie  to  prevent  a  superior  court  from  set- 
ting aside  a  sale  of  real  estate  in  the  administration  of  a  decedent's 
estate,  when  the  proceedings  therein  have  been  set  up  in  an  action  of 
ejectment  by  the  purchaser,  as  the  basis  of  his  title,  and  an  appeal 
from  the  judgment  in  the  action  of  ejectment  is  pending  in  the 
supreme  court,  the  action  being  between  the  same  parties  in  interest, 
and  the  proceedings  in  the  administration  of  the  estate  relating  to 
the  sale  having  been  made  a  part  of  the  action  pending  in  the 
supreme  court,  and  necessary  to  its  proper  determination. 

Original  Application  for  Prohibition. 

Lester  S.  Wilson  and  Thonuis  H,  Brents,  for  relator. 
George  T,  Thompson  2jiA  James  T.Jones,  for  respondents. 

The  opinion  of  the  court  was  rendered  by 

Scott,  J. — ^This  is  an  application  for  a  writ  of  prohibi- 
tion.   The  facts  relied  upon  are  as  follows : 

The  petitioner  claims  to  be  the  owner  of  certain  real 
estate,  which,  prior  to  the  sale  thereof  to  him,  as  herein- 
after alleged,  belonged  to  the  estate  of  one  Charles  Russell, 
who  died  intestate,  leaving  surviving  him  his  wife,  Ann  Rus- 
sell, and  several  children,  who  had  attained  their  majority. 
An  administrator  of  said  estate  was  regularly  appointed. 
During  the  progress  of  the  administration  of  the  estate,  the 
administrator  petitioned  the  court  for  an  order  to  sell  the 
lands  aforesaid.  This  petition  was  made  under  §§  1005  et 
seq.,  Code  Proc,  for  the  purpose  of  raising  funds  to  pay  off 
certain*  claims  against  the  estate.  The  petitioner  held  a 
mortgage  upon  all  of  said  lands,  which  had  been  executed 
to  him  by  the  deceased  and  the  said  Ann  Russell,  to  secure 
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a  note  for  certain  moneys  which  he  had  loaned  them  some 
years  previously.  The  note  had  been  presented  by  the 
petitioner  as  a  claim  against  the  estate,  and  had  been  duly 
allowed,  but  the  mortgage  had  not  been  presented.  More 
than  a  year  had  expired  since  the  giving  of  notice  to 
•creditors  to  present  their  claims.  The  petition  aforesaid 
was  granted  by  the  court,  and  the  order  granting  it  specified 
that  the  lands  should  first  be  offered  for  sale  separately  in 
certain  tracts  or  subdivisions,  but  provided  in  case  bids 
<xmld  not  be  obtained  when  so  offered  sufficient  to  pay  off 
the  plaintiff's  mortgage  claim,  that  the  lands  should  be 
ofiered  in  one  tract,  excepting  therefrom  twenty  acres, 
which  the  widow  had  petitioned  to  have  set  aside  as  a  home* 
stead ;  and  further  provided  that  when  so  offered,  if  the 
lands  would  not  sell  for  enough  to  pay  the  mortgage  claim, 
that  the  whole  tract  should  then  be  offered,  including  that 
which  had  been  claimed  as  a  homestead.  This  was  the  first 
mention  or  appearance  of  the  petitioner's  mortgage  in  the 
proceedings.  The  lands  were  regularly  offered  for  sale 
according  to  the  terms  of  the  order,  and  failing  to  obtain 
the  requisite  bids  upon  either  of  the  prior  offers,  the  whole 
tract,  including  the  twenty  acres  aforesaid,  was  offered,  and 
was  bid  in  by  the  petitioner  for  an  amount  which  was  a  few 
hundred  dollars  in  excess  of  his  mortgage  claim.  The 
excess  was  paid  in  money,  and.  the  petitioner  was  credited 
upon  his  bid  with  the  amount  of  his  said  claim.  Due  re- 
turn of  this  sale  was  made  by  the  administrator,  whereupon 
said  Ann  Russell  presented  a  petition,  alleging  that  she 
had  succeeded  to  the  rights  of  all  the  heirs,  and  that  the 
lands  in  question  were  worth  much  more  than  the  amount 
realized  from  the  sale,  and  that  she  believed  that  an  amount 
exceeding  ten  per  cent,  of  the  sum  realized  could  be  obtained 
in  case  of  a  re-sale  ;  and  for  this  reason  she  asked  that  the 
sale  be  set  aside,  and  objected  to  its  confirmation  to  the  end 
that  another  sale  of  said  lands  might  be  had.  This  petition 
was  denied,  and  the  sale  was  duly  confirmed,  and  a  deed 
was  r^^larly  executed  by  the  administrator  to  the  peti- 
tioner, who  subsequently  brought  an  action  against  said 
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JO    m  tNo.i4»7.    D«id«lN0fT«ilb«r«4.l89*.l 

|^*ioSo|      The  State  of  Washington  an  the  relation  of  John  Dooly ^ 
V.  The  Superior  Court  of  Wai«i,a  Waixa  County, 

ETAI,. 

prohibition,   writ  OF^WHEN   IrlES   TO   SUPERIOR    COURT— PRO* 
CEEDING8  PENDING  APPEAI,. 

A  writ  of  prohibition  will  lie  to  prevent  a  superior  court  from  set- 
ting aside  a  sale  of  real  estate  in  the  administration  of  a  decedent's 
estate,  when  the  proceedings  therein  have  been  set  up  in  an  action  of 
ejectment  by  the  purchaser,  as  the  basis  of  his  title,  and  an  appeal 
from  the  judgment  in  the  action  of  ejectment  is  pending  in  the 
supreme  court,  the  action  being  between  the  same  parties  in  interest, 
and  the  proceedings  in  the  administration  of  the  estate  relating  to 
the  sale  having  been  made  a  part  of  the  action  pending  in  the 
supreme  court,  and  necessary  to  its  proper  determination. 

Original  Application  for  Prohibition. 

Lester  S.  Wilson  and  Thomas  H.  Brents^  for  relator. 
George  T.  Thompson  2J\A  fames  T.fones^  for  respondents. 

The  opinion  of  the  court  was  rendered  by 

Scott,  J. — ^This  is  an  application  for  a  writ  of  prohibi- 
tion.   The  facts  relied  upon  are  as  follows : 

The  petitioner  claims  to  be  the  owner  of  certain  real 
estate,  which,  prior  to  the  sale  thereof  to  him,  as  herein- 
after alleged,  belonged  to  the  estate  of  one  Charles  Russell, 
who  died  intestate,  leaving  surviving  him  his  wife,  Ann  Rus- 
sell, and  several  children,  who  had  attained  their  majority. 
An  administrator  of  said  estate  was  regularly  appointed. 
During  the  progress  of  the  administration  of  the  estate,  the 
administrator  petitioned  the  court  for  an  order  to  sell  the 
lands  aforesaid.  This  petition  was  made  under  §§  1005  et 
seq.^  Code  Proc.,  for  the  purpose  of  raising  funds  to  pay  oflF 
certain*  claims  against  the  estate.  The  petitioner  held  a 
mortgage  upon  all  of  said  lands,  which  had  been  executed 
to  him  by  the  deceased  and  the  said  Ann  Russell,  to  seaire 
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a  note  for  certain  moneys  which  he  had  loaned  them  some 
years  previously.  The  note  had  been  presented  by  the 
petitioner  as  a  claim  against  the  estate,  and  had  been  duly 
allowed,  but  the  mortgage  had  not  been  presented.  More 
than  a  year  had  expired  since  the  giving  of  notice  to 
•creditors  to  present  their  claims.  The  petition  aforesaid 
was  granted  by  the  conrt,  and  the  order  granting  it  specified 
that  the  lands  should  first  be  ofiered  for  sale  separately  in 
certain  tracts  or  subdivisions,  but  provided  in  case  bids 
could  not  be  obtained  when  so  o£fered  sufficient  to  pay  off 
the  plaintiff's  mortgage  claim,  that  the  lands  should  be 
offered  in  one  tract,  excepting  therefrom  twenty  acres, 
which  the  widow  had  petitioned  to  have  set  aside  as  a  home- 
stead ;  and  further  provided  that  when  so  offered,  if  the 
lands  would  not  sell  for  enough  to  pay  the  mortgage  claim, 
that  the  whole  tract  should  then  be  offered,  including  that 
which  had  been  claimed  as  a  homestead.  This  was  the  first 
mention  or  appearance  of  the  petitioner's  mortgage  in  the 
proceedings.  The  lands  were  regularly  offered  for  sale 
according  to  the  terms  of  the  order,  and  failing  to  obtain 
the  requisite  bids  upon  either  of  the  prior  offers,  the  whole 
tract,  including  the  twenty  acres  aforesaid,  was  offered,  and 
was  bid  in  by  the  petitioner  for  an  amount  which  was  a  few 
liundred  dollars  in  excess  of  his  mortgage  claim.  The 
excess  was  paid  in  money,  and.  the  petitioner  was  credited 
upon  his  bid  with  the  amount  of  his  said  claim.  Due  re- 
turn of  this  sale  was  made  by  the  administrator,  whereupon 
said  Ann  Russell  presented  a  petition,  alleging  that  she 
liad  succeeded  to  the  rights  of  all  the  heirs,  and  that  the 
lands  in  question  were  worth  much  more  than  the  amount 
realized  from  the  sale,  and  that  she  believed  that  an  amount 
-exceeding  tea  per  cent,  of  the  sum  realized  could  be  obtained 
in  case  of  a  re-sale  ;  and  for  this  reason  she  asked  that  the 
sale  be  set  aside,  and  objected  to  its  confirmation  to  the  end 
that  another  sale  of  said  lands  might  be  had.  This  petition 
^was  denied,  and  the  sale  was  duly  confirmed,  and  a  deed 
was  r^^ularly  executed  by  the  administrator  to  the  peti- 
tioner,  who  subsequently  brought  an  action  against  said 
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Ann  Russell  et  al.  to  recover  possession  of  the  lands,  said 
parties  having  refused  to  vacate  the  same. 

In  their  answer  to  the  complaint,  the  defendants,  after 
denying  the  material  matters  pleaded,  alleged  in  an  affirma- 
tive defense  that  the  lands  in  question  had  been  acquired  by 
Ann  Russell  and  Charles  Russell,  deceased,  but  the  admin- 
istration of  the  estate  was  not  pleaded.  Upon  the  trial  of 
the  cause,  however,  in  accordance  with  a  claim  made  by 
the  defendants,  and  against  the  contention  of  the  plaintiff, 
the  burden  of  proof  was  put  upon  the  plaintiff  to  show  the 
validity  of  the  proceedings  upon  which  his  title  rested,  and 
he  was  required  to  put  in  evidence  the  proceedings  of  the 
court  upon  the  administration  of  the  estate  relating  to  the 
sale  of  the  lands.  After  the  evidence  of  both  parties  had 
been  introduced,  the  court  directed  the  jury  to  bring  in  a 
verdict  for  the  plaintiff. 

The  defendants  moved  to  set  aside  said  verdict,  and  for  a 
new  trial,  on  the  ground  of  a  want  of  jurisdiction  in  the 
court  to  order  and  confirm  a  sale  of  the  lands  as  made,  and 
because  of  certain  irregularities  appearing  in  said  proceed- 
ings. The  court  granted  the  motion,  and  the  plaintiff 
appealed  therefirom.  After  said  appeal  was  taken  and  while 
said  cause  was  pending  in  this  court  and  undetermined,  said 
Ann  Russell  petitioned  the  lower  court  for  an  order  vacating 
the  sale  of  said  premises,  basing  her  petition  upon  the  same 
grrounds  as  those  urged  against  plaintiff's  title  in  the  other 
action,  and  for  the  same  purpose  of  defeating  his  title. 

It  appears  by  the  return  made  to  the  order  to  show  cause 
previously  issued  herein  that  the  court  considered  that  the 
order  directing  the  sale  of  said  lands,  including  the  home- 
stead, and  the  payment  of  the  petitioner's  mortgage,  was 
inadvertently  made,  and  that  the  written  order  entered  upon 
the  journal  in  this  respect  did  not  correspond  with  the  order 
made  orally  by  the  court  in  granting  the  petition,  which,  it 
is  claimed,  exempted  the  twenty  acres  therefrom,  and  made 
no  provision  for  the  payment  of  the  petitioner's  mortgage 
claim.  Whether  this  was  a  mistake  or  not,  and  however  it 
may  have  been  brought  about,  it  appears  that  it  was  there- 
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after  perpetuated  in  making  the  sale,  of  which  return  was 
duly  made,  in  confirming  the  same  after  hearing  the  objec- 
tions of  said  Ann  Russell  thereto  on  account  of  the  inade- 
quacy of  the  price  obtained,  in  directing  the  issuance  of  a 
deed  to  the  petitioner,  and  also,  upon  the  trial  of  the  cause 
after  the  whole  matters  pertaining  thereto  had  been  intro- 
duced in  evidence,  in  instructing  the  jury  to  bring  in  a 
verdict  for  the  plaintiff. 

In  entertaining  this  last  petition  to  set  aside  the  sale,  the 
court  considered  that  the  effect  of  such  proceedings  was 
such  that  it  might  have  misled  the  purchaser,  and  there- 
upon made  an  order  that  if  said  purchaser  within  twenty 
days  elected  to  have  the  order  of  confirmation,  the  sale,  and 
order  of  sale  vacated  by  consent,  then  and  thereupon  said 
order  of  confirmation,  etc.,  should  be  vacated  and  annulled 
as  to  all  of  said  property,  and  in  case  he  did  not  so  elect 
then  that  an  order  should  be  entered  declaring  the  true  in- 
tent and  effect  of  the  order  of  sale  to  be  as  excepting  and 
exempting  the  lands  set  apart  to  the  widow  as  a  homestead, 
and  omitting  all  reference  to  the  petitioner's  mortgage  there- 
in, and  that  the  subsequent  proceedings  should  be  similarly 
construed. 

There  seems  to  be  some  uncertainty  as  to  when  the  order 
setting  aside  the  twenty  acres  as  a  homestead  was  made. 
The  order  of  sale  simply  recites  that  at  that  time  such  an 
order  had  been  prayed  for,  while  in  some  of  the  subsequent 
proceedings  it  is  referred  to  as  having  been  granted  prior  to 
the  order  of  sale.  But  we  do  not  regard  the  time  when  it 
was  made  as  material  in  this  controversy. 

It  is  urged  as  an  objection  to  the  issuance  of  this  writ 
that  the  same  should  not  be  granted  because  the  petitioner 
could  have  appealed  from  said  proposed  order  changing  the 
effect  of  the  sale,  if  finally  made.  However  this  might  be, 
it  is  dear  that  the  effect  of  such  an  appeal  would  simply 
have  been  to  bring  up  the  former  proceedings,  which  were 
already  in  this  court  upon  the  other  appeal,  the  validity  of 
which  it  was  necessary  to  determine  in  order  to  afford  the 
appellant  any  relief.     If  the  proceedings  were  invalid,  the 
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action  of  the  court  in  setting  aside  the  verdict  should  bts 
sustained,  otherwise  said  action  should  be  set  aside.  A  party 
should  not  be  required  to  make  successive  appeals  of  the 
same  matter.  Said  proceedings  had  already  been  removed 
to  this  court  by  virtue  of  the  appeal  taken,  and  were  pend- 
ing here.  The  action  of  the  lower  court  was  such  upon  said 
subsequent  proceedings  that,  if  carried  into  effect  as  indi- 
cated, it  would  or  might  have  deprived  the  appellant  of  the 
benefit  of  his  appeal,  whichever  horn  of  the  dilemma  he 
chose  to  accept.  Such  being  the  case,  although  the  action 
brought  to  recover  the  possession  of  the  land  was  an  inde- 
pendent action,  it  was  between  the  same  parties  in  interest 
and  the  proceedings  in  the  administration  of  the  estate  relat- 
ing to  the  sale  of  the  premises  had  been  made  a  part  of  it 
and  were  necessary  here  to  its  determination,  and  such  sub- 
sequent action  of  the  court  in  the  premises  affecting  the  same 
was,  in  our  opinion,  clearly  unauthorized  and  should  not  be 
permitted. 

In  the  case  of  State  ex  rel.  Wolferman  v.  Superior  Courts  8 
Wash.  591  (36  Pac.  443),  this  court  held  that  while  an 
appeal  might  lie  from  an  action  taken  by  the  lower  court, 
yet,  upon  an  application  for  a  writ  of  prohibition,  the  court 
would  look  into  the  record  presented,  and  if  the  action 
threatened  was  apparently  an  unwarranted  interference  with  a 
judgment  rendered  by  this  court,  the  writ  would  be  granted. 
The  principle  announced  in  that  case  is  applicable  here  as 
the  effect  of  the  contemplated  action  of  the  lower  court  would 
be  such  as  to  deprive  this  court  of  its  efficiency  in  the  prem- 
ises. And  we  are  of  the  opinion  that  the  court  should  be 
prohibited  from  entering  a  final  order  setting  aside  said  sale, 
and  from  further  proceeding  in  said  matter. 

The  petitioner  will  recover  his  costs  herein  of  said  Ann 
Russell.     Writ  granted. 

Dunbar,  C.  J.,  and  Andkrs,  Hoyt  and  STn.Bs,  JJ.,  con- 
cur. 
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R.  G.  Pain  et  ai,.,  Respondents,  v,  H.  P.  Isaacs  kt  ai,.. 

Appellants, 

I«IBNS  ON  FARM  PRODUCTS— CLAIM— JOINDER  OF  PARTIES— ACTION 
TO  ENFORCE— ATTORNEY  FEES— JUDGMBNT^EVIDENCE. 

Fann  laborers  entitled  to  liens  for  harvesting  and  threshing  wheat 
may,  ander  Code  1881,  §  1978,  join  in  the  filing  of  one  lien  claim, 
which,  nnder  §  1696,  Gen.  Stat,  may  be  signed  and  verified  by  one  of 
their  number.     (HoYT,  J.,  dissents.) 

Farm  laborers  are  also,  under  the  Code  1881,  $  1978,  entitled  to 
attorney  fees  in  proceedings  to  enforce  their  liens. 

Where  a  claim  of  lien  for  services  in  harvesting  and  threshing 
wheat  is  set  out  in  the  complaint  for  foreclosure,  and  no  objection  is 
made  by  way  of  demurrer  to  the  sufficiency  of  the  description  in  the 
lien  notice^  the  defect  is  cured  by  the  judgment  of  foreclosure. 

In  an  action  to  foreclose  farm  laborers'  liens  upon  a  quantity  of 
wheat,  judgment  declaring  a  lien  upon  the  wheat  described  in  the 
complaint  is  warranted,  when  the  evidence  on  the  part  of  plaintiffs 
showed  that  they  had  harvested  and  threshed  wheat  upon  the  farm 
lands  of  the  principal  defendant,  and  the  place  where  the  work  had 
been  done,  and  an  answer  in  the  action,  filed  by  attaching  creditors 
of  the  farmer,  who  had  been  made  parties  defendant  with  him,  sets 
up  that  they  had  levied  attachments  upon  the  same  wheat  upon 
which  plaintiffs  claimed  a  lien. 

In  an  action  against  a  tenant  farming  land  upon  shares  to  enforce 
a  farm  laborers'  lien,  the  landlord  is  neither  a  proper  nor  a  neces- 
sary party. 

When  a  farm  laborer,  in  an  action  to  enforce  a  lien,  testifies  that 
he  b^^  work  on  a  certain  date,  and  that  he  worked  a  given  number 
of  days,  the  presumption  must  be  that  his  labor  was  continuous,  ex- 
clusive of  Sundays,  and  where  it  appears  that  his  labor  was  con- 
dnded  more  than  forty  days  prior  to  the  filing  of  his  lien  notice,  his 
lien  is  defeated,  although  the  notice  may  on  its  face  establish  his 
right  to  a  lien. 

Appeal  from  Superior  Court,  Walla  Walla  County, 

Action  by  six  fium  laboreis  to  foreclose  liens  upon  certain 
wheat  which  had  been  harvested  and  threshed  by  them. 
"The  appellants,  having  levied  attachments  upon  the  same 
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wheat,  were  made  party  defendants  with  the  person  who  had 
employed  plaintiflfe.  The  description  of  the  property  in  the 
Hep.  notice  was  as  follows  :  **  A  certain  lot  of  wheat,  being 
about  1,200  sacks,  and  about  13  sacks  not  threshed,  which 
was  headed  and  stacked  and  part  of  it  threshed  and  is  now 
about  500  sacks  at  the  North  Pacific  Milling  Co.  (marked 
No.  11)  and  about  700  sacks  is  now  l3dng  upon  the  south- 
west quarter  (}()  of  section  fifteen  (15)  township  ten  (10) 
range  thirty-five  (35)  east,  and  south  half  (>^)  of  section 
sixteen  (16)  township  ten  (10)  range  thirty-five  (35)  east, 
and  the  southeast  quarter  {}()  of  section  thirty  (30)  town- 
ship ten  (10)  range  thirty -five  (35)  east,  in  the  county 
of  Walla  Walla,  Washington." 

Thomas  &  Dovell    and  B,  L.  &  J.  L.  Sharpsiein   for 

appellants. 

William  C,  Durham  zxudijohn  W.  Brooks,  iorrts^ondtnXs. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J.— Six  persons,  who  claimed  liens  upon  certain 
wheat  for  their  labor  in  harvesting  and  threshing  the  same, 
joined  in  one  lien  claim,  or  notice,  which  was  signed  and 
verified  by  one  of  their  number. 

The  first  point  made  by  appellants  is  that  several  lieaors 
of  this  class  cannot  join  in  the  filing  of  one  claim,  as  it  was 
held  loggers  could  do  in  Chevretv.  Mechanics'  Mill,  etc.,  Co,^ 
4  Wash.  721  (31  Pac.  24),  the  reason  being  that  Gen.  Stat. 
§  1 69 1  is  not  applicable  because  not  made  so  in  terms  by  the 
law  authorizing  farm  laborers  to  assert  liens.  Gen.  Stat.  §§ 
1695,  1696.  For  some  reason  the  compiler  of  the  statutes 
seems  to  have  omitted  §  1978  of  the  Code  of  1881  therefrom. 
A  reference  to  the  omitted  section,  which  has  not  ceased  to 
be  the  law  of  the  state,  shows  farm  laborers  to  have  all  the 
rights  secured  to  loggers  in  the  matter  of  the  joinder  of  par- 
ties :  therefore  the  objection  cannot  prevail. 

The  objection  to  an  allowance  of  an  attorney's  fee  is  met 
by  the  same  answer. 

The  further  criticism  that  the  notice  is  signed  and  verified* 
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by  only  one  of  the  claimants  is  equally  untenable.  The 
statute  does  not  require  the  claim  to  be  signed  at  all,  and 
there  is  no  particular  reason  why  it  should  be,  if,  as  in  this 
case,  the  body  of  the  paper  clearly  shows  who  the  several 
claimants  are,  and  the  respective  particulars  of  their  de- 
mands. Ainslie  v.  Kohn,  16  Or.  363  (19  Pac.  97);  Hicks  v. 
Murray,  43  Cal.  515. 

The  description  of  the  wheat  is  alleged  to  be  insufficient. 
But,  although  a  copy  of  the  notice  was  set  out  in  the  com- 
plaint, no  objection  by  way  of  demurrer  was  made  to  it ;  and 
the  appellants  found  no  difficulty  in  answering  that  they 
claimed  liens  upon  the  same  wheat  by  virtue  of  attachments 
which  they  had  levied  upon  it.  We  think  the  objection  was 
over-technical  and  ought  not  to  avail  anything  against  the 
judgment. 

It  appeared  from  testimony  that  the  principal  defendant 
was  a  farmer  upon  shares  of  the  land  of  one  Woodworth, 
who  was  not  made  a  party.  It  would  seem  that  by  an 
amendment  to  §  1976,  passed  in  1883  (Laws,  p.  45),  a  land- 
lord's interest  in  wheat  grown  upon  his  premises  cannot  be 
affected  by  a  laborer's  lien.  But  if  such  be  the  case  it  does 
not  follow  that  this  proceeding  will  in  any  wise  prejudice 
Woodworth,  and  he  was  not,  therefore,  either  a  proper  or  a 
necessary  party. 

What  is  said  above  as  to  the  description  applies  equally  to 
the  complaint  that  the  court  rendered  judgment  upon  wheat 
as  it  was  described  in  the  complaint  without  sufficient  evi- 
dence that  the  wheat  described  was  that  upon  which  the 
respondents  had  labored  on  lands  farmed  by  Williams.  The 
answers  were  practical  concessions  that  if  respondents 
labored  at  all  upon  the  wheat  of  Williams,  the  wheat  seized 
under  the  attachments  was  the  same  wheat.  The  working 
having  been  proved,  and  the  place  where  it  was  done,  there 
•could  be  no  doubt  tmder  the  pleadings  of  the  identity  of  the 
wheat.     Williams  wholly  made  default. 

The  notice  filed  October  14,  1893,  alleged  that  the  claim- 
ants commenced  work  August  loth  and  finished  September 
i6thy  but  none  of  the  claimants  in  their  testimony  went 
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further  than  to  state  when  they  commenced  and  how  many- 
days  they  worked.  This  omission  must  defeat  the  claim  of 
Peter  Haia  for  fifteen  and  one-half  days.  Whatever  pre- 
sumption pertains  to  his  testimony  must  be  to  the  efiect  that 
he  worked  continuously,  exclusive  of  Sundays,  which  would 
make  his  last  day  August  28th,  forty-seven  days  before  the 
notice  was  filed.  His  lien  for  $23.25  is  therefore  not  sus- 
tained, and  as  the  court  seems  to  have  allowed  $25  as  an 
attorney's  fee,  for  each  successful  lienor  that  much  will  be 
deducted  from  the  total  fee  of  $100  allowed. 

Under  the  same  presumption  as  to  continuous  labor  the 
other  claims  were  filed  in  time. 

Cause  remanded  for  a  new  judgment  in  accordance  with 
this  opinion.  Costs  for  appellants  against  Haia;  against 
them  as  to  the  other  respondents. 

Dunbar,  C.  J.,  and  Scott  and  Andbrs,  JJ.,  concin:. 

HoYT,  J.  {dissenting^ — I  am  unable  to  hold  that  a  daim 
of  lien  is  good  unless  signed  by  the  claimant  or  some  one  in 
his  behalf,  and  to  that  extent  dissent  from  the  foregoing. 


[No.  1469.    Decided  November  24, 1894.] 

Hbnry  C.  Martin,  Respondent^  v,  A.  6.  Matthews  and 
Tacoma  Grockry  Company,  Appellants, 

PRAUDULBNT  CONVBYANCBS— RIGHTS  OP  BONA  PIDB  PURCHASER. 

A  creditor  cannot  recover  the  possession  of  property  sold  by  the 
debtor  to  another  person,  on  the  ground  that  it  is  a  fraudulent 
conveyance,  when  the  purchaser  has  in  good  faith  paid  a  portion  of 
the  purchase  price,  except  on  repayment  by  the  creditor  of  that  part 
of  the  purchase  price  paid. 

Appeal  from  Superior  Courts  Pierce  Counfy. 

Sharpstein  &  Blattner,  for  appellants. 

F.  Campbell  and  Thad.  Huston,  for  respondent. 
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The  opinion  q{  the  court  was  delivered  by 

HoYT,  J. — ^Prior  to  the  28th  day  of  July,  1893,  Ben.  R. 
Everett  was  the  owner  of  the  property,  the  title  to  which  is 
involved  in  this  cause.  On  that  day  he  made  a  bill  of  sale 
thereof  to  respondent,  in  which  the  consideration  was  stated 
at  $4,689.  The  proof  showed  that  this  amount  was  paid 
by  cancelling  pre-existing  indebtedness  due  from  Everett  to 
respondent,  amounting  to  $1200,  and  the  assuming  by  him 
of  indebtedness  of  Everett  to  third  parties  amounting  to 
$3A^9'  On  the  sth  day  of  August,  1893,  the  appellant,  the 
Tacoma  Grocery  Company,  recovered  judgment  against  said 
Everett,  and  on  the  following  day  caused  a  levy  to  be  made 
by  the  sheriff  upon  the  property  in  question.  The  respond- 
ent then  filed  his  bond,  and  made  claim  to  the  property 
under  the  provisions  of  §  491  of  the  Code  of  Procedure. 
Upon  trial  he  was  adjudged  to  be  the  owner  of  the  prox>erty 
as  against  the  appellants. 

The  appellants  claim  that  the  respondent  was  not  shown 
to  be  a  purchaser  in  good  faith  and  for  value,  for  the  reason 
that  he  had  not,  before  the  date  of  the  levy  of  the  execu- 
tion, paid  or  become  responsible  to  the  third  persons  to  whom 
he  was  to  pay  money  by  virtue  of  his  agreement  with  said 
Everett.  And  it  is  argued  that  to  that  extent  at  least  he 
was  not  a  purchaser  for  value. 

That  the  judgment  creditor  became  entitled  to  so  much  of 
the  purchase  price  as  had  not  been  actually  paid  before  its 
lien  attached  must  be  conceded,  but  it  does  not  follow  that 
it  would  be  entitled  to  the  possession  of  the  f)roperty  as 
against  the  respondent  who  had  in  good  faith  made  the  pur- 
chase and  actually  paid  a  portion  of  the  purchase  price.  The 
most  that  the  judgment  creditor  could  ask  would  be  to  have 
the  unpaid  portion  of  the  purchase  price  subjected  to  its 
judgment.  It  could  not  take  from  respondent  the  property 
which  he  had  bought  in  good  faith,  and  in  part  paid  for, 
without  making  good  to  him  such  portion  of  the  purchase 
price  as  he  had  actually  paid.     By  virtue  of  his  purchase  in 

good  faith,  and  the  payment  of  value,  although  it  was  only 
12-iow 
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a  portion  of  the  entire  value  of  the  property,  respondent  was 
entitled  to  retain  possession.  This  right  could  not  be  taken 
away  without  payment  to  him  of  the  part  of  the  purchase 
price  which  he  had  paid.  Until  he  had  notice  of  such  facts 
as  affected  the  good  faith  of  the  transaction  he  had  the 
right  to  make  the  purchase.  Hence  he  must  be  protected 
in  whatever  he  had  done  in  making  the  purchase  before  he 
had  any  notice  of  bad  faith. 

It  follows  that  the  respondent  was  entitled  to  the  posses- 
sion of  the  goods,  and  that  they  were  wrongfully  taken  from 
him  by  the  sheriff,  and  that  the  action  of  the  court  in  ad* 
judging  a  return  thereof  was  proper. 

Some  other  questions  have  been  argued,  but  in  our  opin- 
ion the  proofs  were  such  as  to  show  that  the  above  suggested 
was  the  only  legal  question  which  the  appellant  could  raise. 

Judgment  affirmed. 

Dunbar,  C.  J.,  and  Scott,  Stiles  and  Ain^ERS,  JJ., 
concur. 


[No.  X497.    Deddea  No?  ember  24, 1894.  [ 

Eugene  A.  Reddish  et  ax.,  Respondents,  v.  G.  W.  Smith 
ET  AL.,  Appellants. 

CONTRACT  FOR  SALB  OF  I^AND^FORPBlTURE  BY  VENDOR— WArV^BR 
~  ACTION  TO  RBCOVBR  POSSESSION  —  TENDER  OF  DEED— RE- 
SCISSION. 

Where  a  contract  for  the  sale  of  land  provides  for  payment  of  the 
purchase  price  in  instaUments,  the  vendor  is  not  required  to  make  a 
tender  of  a  conveyance  before  declaring  a  forfeiture  for  non-payment 
of  installments  due. 

A  provision  in  a  contract  for  the  sale  of  land  giving  the  vendor 
power  to  declare  the  contract  forfeited  upon  failure  of  the  purchaser 
to  pay  promptly  the  installments  of  purchase  price  therein  provided 
for,  carries  with  it  not  merely  the  forfeiture  of  the  contract,  but  the 
forfeiture  of  all  payments  made  thereunder. 

Failure  of  a  vendor  to  declare  a  contract  for  the  sale  of  land  for- 
feited until  three  installments  have  become  due,  the  contract  pro- 
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▼iding  that  forfeiture  may  be  declared  for  default  in  payment  of  any 
installment  due,  does  not  constitute  laches  or  a  waiver  of  the  ven- 
dor's rights. 

In  an  action  by  a  vendor  to  recover  possession  of  land  which  a 
purchaser  and  his  wife  had  entered  into  possession  of  under  a  con- 
tract of  sale,  which  the  vendor  had  since  declared  forfeited,  the  wife 
of  the  purchaser  is  a  proper  party  defendant  to  the  action. 

A  purchaser  under  &  contract  of  sale  of  land,  who  is  in  default  in 
making  payments  upon  installments  due,  cannot  invoke  the  equity 
power  of  the  court  for  the  purpose  of  rescinding  the  contract. 

Appeal/ram  Superior  Courts  Pierce  County. 

H,  W.  Lueders  Bnd/ohn  Leo,  for  appellants. 

Walter  Af.  Harvey  and  Shank,  Murray  &  Dresbach,  for 
respondents. 

The  opinion  of  the  court  was  rendered  by 

DuNBAJt,  C.  J. — This  is  an  action  of  ejectment  based  up- 
on a  contract  for  the  sale  of  land,  entered  into  by  the  re- 
spondents and  the  appellant,  G.  W.  Smith,  on  March  18, 
1 891.     The  contract  in  question  was  as  follows : 

*•  This  contract  entered  into  this  i8th  day  of  March.  A.  D. 
1 89 1,  by  and  between  Eugene  A.  Reddish  and  Jennie  E. 
Reddish  his  wife,  of  the  City  of  Tacoma,  State  of  Washing- 
ton, the  parties  of  the  first  part,  and  George  W.  Smith  of 
the  same  place,  the  party  of  the  second  part,  witnesseth  : 

The  parties  of  the  first  part  agree  to  erect  a  dwelling 
house  on  lots  number  fourteen  and  fifteen  (14-15),  in  block 
number  two  (2) ,  in  Ross'  Addition  to  Tacoma,  and  to  sell 
and  convey  the  said  lots,  with  the  appurtenances,  to  the 
party  of  the  second  part,  subject  to  one  mortgage  in  the 
sum  of  $800  and  all  street  assessments.  The  parties  of  the 
first  part  also  agree  to  advance  to  the  party  of  the  second 
part  the  sum  of  $400,  the  receipt  of  which  is  hereby 
acknowledged  by  said  party  of  the  second  part.  The  said 
house,  so  to  be  erected  on  said  lots  shall  be  such  an  one  as 
is  indicated  by  the  plans  and  specifications  hereto  attached 
and  made  a  part  of  this  contract.  The  said  lots  are  to  be 
sold  and  conveyed  by  the  parties  of  the  first  part,  with  gen- 
eral warranty  deed,  subject  to  the  before  mentioned  incum- 
brances, as  soon  as  the  party  of  the  second  part  shall  have 
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paid  the  parties  of  the  first  part  the  full  sum  of  $1325  as 
herein  specified,  and  after  the  said  party  of  the  second  part 
has  duly  assigned  and  transferred  to  the  parties  of  the  first 
part  a  certain  contract  which  he  holds  for  the  sale  to  him 
of  lots  five  and  six  (5-6),  in  block  numbered  nineteen  (19), 
in  Coulter's  Addition  to  Tacoma,  on  which  contract  there 
is  yet  due  and  owing,  the  sum  of  $50,  which  the  parties  of 
the  first  part  agree  to  pay.  The  party  of  the  second  part 
agrees  to  pay  the  parties  of  the  first  part  the  above  men- 
tioned $1325  and  ten  per  cent,  per  annum  interest  from  this 
date,  in  monthly  installments,  each  payment  to  be  so  made 
shall  be  the  sum  of  $20,  and  the  amount  of  interest  that 
has  accumulated  at  the  date  of  each  payment,  on  the  whole 
of  the  said  deferred  payment.  If  the  said  Smith  shall  fail  to 
make  any  one  or  more  monthly  payments  as  herein  pro- 
vided, then  all  sums  of  interest  due  by  the  terms  of  this 
contract  shall  be  added  to  the  principal  and  draw  like  in- 
terest as  the  principal  sum.  In  case  the  party  of  the  sec- 
ond part  shall  fail  to  pay  promptly  the  monthly  installments 
herein  provided  for,  after  a  demand  made  on  him  for  the 
same  of  thirty  days,  then  the  party  of  the  first  part  may, 
at  his  option,  declare  this  contract  forfeited  and  he  shall 
enter  upon  and  re-possess  himself  of  the  said  premises  and 
thereupon  this  contract  shall  be  at  an  end.     (Signatures.)" 

The  payments  were  made  by  appellant  Smith  according 
to  the  terms  of  the  contract  until  the  last  of  June,  1893. 
After  a  default  in  the  monthly  payments  provided  for,  re- 
spondents gave  notice  to  appellants  that  if  they  did  not  pay 
the  amount  due  within  thirty  days  they  would  elect  to  for- 
feit the  contract  and  take  possession  of  the  land  sold,  the 
appellants  having  gone  into  possession  of  the  land  under  the 
contract. 

The  complaint  alleged  ownership  of  the  land  in  contro- 
versy, the  execution  and  delivery  of  the  contract,  the  perfor- 
mance of  the  conditions  of  the  same  on  the  part  of  the  plaint- 
ifis,  the  breach  of  the  contract  by  the  defendant  Smith  in 
failing  to  pay  certain  installments  for  the  purchase  price  of 
the  land,  the  service  of  notice  of  election  to  forfeit,  and  de- 
mand for  the  possession  of  the  premises. 

The  answer  was  a  general  denial  of  the  allegations  of  the 
complaint,  and  an  affirmative  allegation  of  non-compliance 
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with  the  contract  on  the  part  of  the  respondents ;  also  alleg- 
ing defective  title  in  the  respondents.  Appellants  also  de- 
manded compensation  for  permanent  improvements  made  by 
them  before  the  forfeiture,  and  asked  that  respondents 
should  refund  the  installments  of  the  purchase  price  of  the 
land  previously  paid.  Upon  the  issues  thus  brought  a  trial 
was  had  which  resulted  in  findings  and  judgment  in  favor  of 
the  respondents.  The  appellants,  however,  interposed  a  de- 
murrer to  the  complaint  to  the  efiect  that  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action ;  which  demurrer 
was  overruled  by  the  court. 

The  first  contention  of  the  appellants  as  to  the  deficiency 
of  the  complaint  is  that  the  complaint  should  have  alleged 
the  tender  of  the  deed  by  the  plaintiffs  to  the  defendants 
prior  to  the  commencement  of  the  action.  We  do  not  think 
that  the  authorities  cited  by  the  appellants  to  sustain  this 
contention  are  in  point.  They  sustain  the  general  rule  that 
in  a  contract  of  this  kind,  where  the  payment  o(  the  pur- 
chase price  and  the  giviug  of  the  deed  are  concurrent  acts, 
the  vendor  before  declaring  a  forfeiture  must  make  a  tender 
of  the  conveyance  ;  but  in  this  instance  the  purchase  price 
was  to  be  paid  in  installments,  and  the  whole  amount  of  the 
purchase  price  to  be  paid  under  the  contract  was  not  yet  due. 
Consequently,  the  time  for  conveying  land  under  the  contract 
had  not  yet  arrived,  and  the  vendor  could  not,  under  any 
principle  of  law,  be  compelled  to  make  a  deed  before  he  had 
received  his  pay.  If  this  theory  of  the  law  were  to  obtain, 
it  would  either  compel  the  tender  of  a  deed  without  the 
X)ayment  of  the  full  amount  of  the  purchase  price,  or  would 
compel  the  vendor  to  wait  until  the  full  amount  of  the  pur- 
chase price  had  become  due  before  he  would  have  a  right  to 
elect  to  forfeit  or  to  bring  his  action.  Neither  proposition  is 
tenable,  and  neither  is  supported,  we  think,  by  the  authori- 
ties. The  covenants  to  make  specified  payments  at  different 
times  are  independent  covenants,  and  the  vendor  can  move 
against  them  as  breaches  of  the  independent  ix)venants,  or 
he  can  wait  until  all  the  purchase  price  is  due  and  bring  his 
action  then. 
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It  is  claimed  by  the  appellants  that  inasmuch  as  three 
months*  installments  had  become  due  before  the  action  was 
brought,  the  respondents  were  guilty  of  laches,  and  that  it 
was  thereby  an  indication  of  a  waiver  of  their  right  of  for- 
feiture. The  contrar}'  doctrine  was  laid  down  by  this  court 
in  the  case  of  Wooding  v.  Grain,  ante,  p.  35  and  the  rea- 
sons for  the  rule  were  there  discussed,  and  it  is  not  necessary 
to  repeat  them  here.  See,  also,  Phelps  v.  Illinois  Central  R. 
R,  Co.,  63  111.  468. 

Probably  it  might  be  as  well  before  proceeding  further, 
however,  to  construe  that  portion  of  the  contract  which  pro- 
vides for  a  forfeiture.  By  reference  to  the  contract  it  will 
be  seen  that  the  provision  is  as  follows : 

''  In  case  the  party  of  the  second  part  shall  fail  to  pay 
promptly  the  monthly  installments  herein  provided  for  after 
a  demand  made  on  him  for  the  same,  of  thirty  days,  then 
the  party  of  the  first  part  may  at  his  option  declare  this  con- 
tract foifeited,  and  he  shall  enter  upon  and  repossess  him- 
self of  the  said  premises,  and  thereupon  this  contract  shall 
be  at  an  end." 

It  is  contended  by  the  appellants  that  there  is  no  forfeiture 
clause  in  the  contract  providing  that  the  purchase  money 
paid  under  the  contract  and  improvements  made  by  Smith 
should  be  forfeited  and  inure  to  the  benefit  of  the  vendor ; 
that  the  provision  simply  is  for  the  forfeiture  of  the  contract, 
and  not  for  the  forfeiture  of  the  payments  made  under  the 
provisions  of  the  contract. 

We  do  not  think  this  is  a  legitimate  construction  of  the 
contract.  While  it  is  true  that  the  courts  will  not  supply 
language  to  create  a  forfeiture  where  the  forfeiture  is  not 
specially  provided  for  by  the  parties  themselves,  yet  it  seems 
to  us  that  it  was  the  clear,  unequivocal  intention  of  the 
parties  to  this  contract,  as  expressed  by  the  contract,  that 
the  pa3rments  made  by  the  appellants  should  be  forfeited  in 
case  the  respondents  elected  so  to  do,  upon  the  non-perform- 
ance of  the  contract  by  the  appellants.  The  option  of  for- 
feiture is  for  the  benefit  of  the  vendor,  but  it  would  be  diflB- 
cult  to  conceive  what  benefit  would  accrue  to  the  vendor  in  a 
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case  of  this  kind  if  he  were  not  allowed  the  benefit  of  the 
payments  which  had  been  made.  As  was  well  said  by  the 
counsel  for  respondents  in  this  case : 

•'  If  the  property,  by  fluctuations  in  the  real  estate  market, 
should  increase  in  value,  the  purchaser  would  insist  upon  a 
strict  performance,  but  if  perchance  by  the  opposite  con- 
ditions the  land  should  depreciate  in  value,  the  vendee  would 
cease  his  payments,  allow  the  vendor  to  re-enter  upon  the 
premises  and  insist  that  the  latter  should  refund  all  pay- 
ments previously  made.  The  vendor  would  be  completely 
at  the  mercy  of  the  purchaser,  and  the  very  object  and  pur- 
pose of  the  agreement  would  be  defeated." 

It  would  certainly  place  the  vendor  in  a  very  embarrassing 
position  if  he  were  to  be  called  upon  at  any  time  during  the 
life  of  the  contract  to  refund  payments  which  had  been  made 
to  him  under  the  contract  of  sale.  He  would  never  know 
whether  his  land  was  sold  or  not,  and  would  always  have  to 
hold  himself  in  readiness  to  refund  the  money  until  the  life 
of  the  contract  had  ceased.  We  do  not  think  that  such  is  a 
reasonable  construction  of  this  contract,  and  it  is  not  sup- 
ported by  authority.  The  rule  is  thus  laid  down  by  2  War- 
velle  on  Vendors,  pp.  835,  836 : 

"A  neglect  or  refusal  of  either  party  to  perform  on  his 
part  will,  as  a  rule,  place  him  in  the  power  of  the  other 
party,  where  he  is  not  also  derelict,  to  avoid  the  contract  or 
not  at  his  pleasure.  Hence,  a  failure  to  meet  pa3rments  at 
the  time  or  times  reserved  may  be  treated  by  the  vendor  as 
an  abandonment,  and  he  may  rescind  the  contract  and  sell 
the  land  to  another.  And  in  such  case  the  vendee  will  not 
be  entitled  to  recover  back  the  money  he  may  have  advanced 
in  part  performance,"  citing  Green  v.  Green,  9  Cow.  46. 

There  seems  to  be  nothing  unconscionable  in  allowing  the 
forfeiture  in  this  case,  as  no  sudden  demand  was  made  upon 
the  vendee,  but  he  was  given  thirty  days'  notice  to  make  the 
payments  that  were  due,  and  if  he  did  not  make  them  with- 
in that  time,  and  the  further  time  allowed  by  the  vendor  in 
this  case,  it  was  presumably  for  the  reason  that  he  did  not 
desire  to  proceed  under  the  contract  but  was  willing  to  for- 
feit the  payments  which  he  had  made  and  end  the  contract. 

We  think  there  is  nothing  in  the  contention  that  Emma 
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Smith,  the  wife  of  G.  W.  Smith,  was  not  a  proper  party. 
The  allegations  of  the  complaint  were  that  the  relation  of 
husband  and  wife  existed  between  the  defendants ;  that  they 
were  both  in  the  possession  of  the  premises  sued  for,  and 
that  they  both  refused  to  surrender  said  possession  to  the 
plaintiflfe.  Certainly  under  these  allegations  the  wife  was  a 
proper,  if  not  a  necessary,  party  to  the  action. 
The  demand  of  the  appellants  in  their  answer  that  they  be 
*  allowed  a  rescission  of  the  contract  cannot  be  sustained,  for 
even  though  this  were  a  proper  case  for  the  trial  of  such  an 
issue,  it  plainly  appears  from  all  the  testimony  in  the  case, 
and  is  not  denied,  that  the  appellants  were  in  default  so 
far  as  canying  out  the  conditions  of  the  contract  were  con- 
cerned, and  a  party  who  is  in  default  will  not  be  allowed  to 
rescind  a  contract.  The  rule  is  thus  laid  down  in  21  Am. 
&  Eng.  Enc.  I<aw,  77  : 

"The  right  to  rescind  belongs  only  to  the  party  who  is 
himself  without  default.  Thus,  if  one  having  sufficient 
ground  therefor  wishes  to  avoid  a  contract,  but  has  done 
some  act  which  hinders  performance  by  the  other,  or  has 
failed  in  any  way  to  perform  his  own  part  of  the  stipula- 
tions, his  nght  is  thereby  lost  to  him  ;'*  citing  many  cases 
in  support  of  this  proposition. 

In  this  case,  too,  the  appellants  are  further  precluded  by 
the  fact  that  they  have  never  tendered  any  portion  of  the 
amount  due  the  plaintifis,  and  until  that  is  done  it  can 
scarcely  be  contended  that  they  would  be  entitled  to  a  re- 
scission of  the  contract  See  Drawn  v.  Ingels^  3  Wash.  424 
(28  Pac.  759). 

So  far  as  the  objection  raised  by  the  appellants  to  the 
findings  of  fact  by  the  court  is  concerned,  we  think  it  was 
without  foundation,  and  that  the  court  was  justified  in  mak- 
ing all  said  findings.  We  have  examined  all  the  other  er- 
rors alleged,  but  are  unable  to  find  any  substantial  error. 

The  judgment  will  therefore  be  affirmed. 

Scott,  Anders,  Hoyt  and  Stii^es,  JJ.,  concur. 
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The  Boston  Nationai,  Bank  op  Sbattlb,  Appellant^  v. 
Thomas  Josb  and  Alonzo  Josb,  Respondents. 

PROMISSORY  NOTBS—PAYMSNT^BZTBNSION— DISCHARGE  OFSURS* 

TIBS. 

The  acceptance  by  a  bank  of  a  renewal  note  executed  by  a  part 
only  of  the  makers  on  the  original  note  held  by  the  bank,  does  not 
constitute  a  payment  of  the  original  note,  when  it  is  shown  that  the 
bank  did  not  intend  to  treat  the  transaction  as  such  unless  aU  the 
makers  on  the  original  note  should  sig^  the  renewal,  and  that  the 
makers  had  never  called  uiK>n  the  bank  for  the  surrender  of  the 
original. 

The  fact  that  the  principals  upon  a  note  in  bank  pay  a  portion  of 
the  sum  due  thereon,  and  execute  another  note  for  the  balance,  pay- 
able in  ninety  days,  which  the  bank  receives  with  the  understanding 
that  it  is  to  be  signed  by  the  sureties  upon  the  original  note,  will  not 
constitute  an  extension  of  the  time  of  payment  of  the  original  note, 
until  the  complete  execution  of  the  renewal  note  as  contemplated  by 
the  parties. 

Where  a  payee,  at  the  time  of  extending  the  time  of  payment  of 
a  promissory  note,  reserves  his  rights  against  sureties  thereon,  the 
extension  will  not  operate  as  a  discharge,  although  the  sureties  may 
not  have  been  notified. 

There  is  no  presumption  that  the  taking  of  a  new  promissory  note 
by  a  bank  in  place  of  one  which  has  become  due,  is  a  payment  of  the 
matured  note,  but  pajrment  in  such  case  is  a  question  of  fact,  depend- 
ing upon  the  intention  of  the  parties. 

Appeal  from  Superior  Court,  King  County. 

Strudwick  &  Peters,  for  appellant. 
Turner  &  McCutcheon,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Anders,  J. — ^This  action  was  brought  by  appellant 
gainst  S-  D.  Gustin,  George  W.  Tibbetts,  Thomas  Jose  and 
Alonzo  Jose,  partners,  under  the  firm  name  of  Jose  &  Son, 
to  recover  the  balance  due  on  a  promissory  note  for  $2,500, 
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executed  and  delivered  by  said  defendants  to  appellant  on 
November  23,  1890. 

The  complaint  alleged  the  execution  of  the  note,  and 
that  no  part  thereof  had  been  paid  except  the  sum  of  $1000 
on  account  of  principal,  and  certain  other  sums  as  interest, 
paid  thereon  at  dates  specified  therein,  and  demanded  judg- 
ment against  the  defendants  for  the  sum  of  $1,500,  with 
interest  thereon  from  Novembers,  1891,  and  for  attorney's 
fees  and  for  costs.  The  defendants  Gustin  and  Tibbetts» 
although  duly  served  with  process,  did  not  appear  in  the 
action,  and  the  plaintiff  took  judgment  against  them  by 
default. 

The  defendants,  Jose  &  Son,  appeared  and  filed  an  answer. 
They  did  not  controvert  any  of  the  allegations  of  the  com- 
plaint, but  averred  as  affirmative  defenses : 

First,  that  they  joined  as  makers  of  the  note  described  in 
the  complaint  for  the  accommodation  merely  of  their  co-de- 
fendants, S.  D.  Gustin  and  George  W.  Tibbetts  ;  that  they 
never  had  any  interest  in  the  consideration  and  never 
received  any  benefit  directly  or  indirectly  by  the  execution 
or  delivery  of  said  note,  and  that  plaintiff  knew  when  said 
note  was  delivered  to  and  received  by  it  that  these  defend- 
ants were  in  fact  sureties  only  for  their  said  co-defendants 
upon  it ;  that  at  or  after  the  maturity  of  said  note  the  plain- 
tiff in  consideration  of  money  paid  to  it  by  their  said  co-de- 
fendants for  the  future  use  by  them  of  the  principal  of  said 
promissory  note  for  some  months  thereafter,  bound  itself  to 
allow  their  said  co-defendants  that  time  to  make  payment  and 
prolonged  the  payment  accordingly  ;  that  these  defendants 
did  not  know  of  said  transaction  between  their  co-defendants 
respecting  said  prolongation  of  time  nor  have  they  ever 
assented  thereto,  or  ratified  the  same  or  acquiesced  therein 
or  waived  the  right  to  take  advantage  thereof ;  and, 

Second,  that  on  the  24th  day  of  February,  1891,  their  said 
co-defendants  made  a  certain  promissory  note  in  writing  of 
that  date  and  delivered  the  same  to  plaintiff,  and  thereby  fur- 
ther promised  to  pay  to  plaintiff  or  order,  ninety  days  after  said 
date  $2,500,  with  interest  at  one  per  cent,  per  month  from 
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maturity  until  paid,  and  thereby  further  promised  to  pay 
plaintiff  $100  as  attorney's  fees  in  case  suit  should  be  insti- 
tuted to  collect  said  note,  or  any  part  thereof,  and  that  said 
promissory  note  was  delivered  to  and  received  by  plaintiff 
in  payment  of  the  promissory  note  described  in  the  complaint; 
that  at  or  about  the  maturity  of  said  note  of  February  24, 
1891,  to-wit,  about  June  i,  1891,  the  said  co-defendants  of 
these  defendants  paid  to  plaintiff  $1,000  in  money  as  a  par- 
tial payment  of  said  promissory  note,  and  about  that  time 
made  their  other  promissory  note  of  about  that  date,  and 
delivered  the  same  to  plaintiff,  and  thereby  promised  to 
pay  to  the  order  of  plaintiff  about  ninety  days  after  that 
date  $1,500,  with  interest  and  attorney's  fees,  and  that  the 
promissory  note  last  above  described  was  then  delivered  to 
and  received  by  plaintiff  in  payment  of  the  residue  of  said 
promissory  note  of  February  24,  1891,  and  that  in  addition 
to  the  payments  mentioned  said  co-defendants  of  these 
defendants  also  paid  to  plaintiff,  at  the  several  times  of  the 
making  and  delivery  of  said  promissory  notes,  certain  items 
of  interest  or  discount,  the  actual  amount  of  which  is  to 
these  defendants  unknown. 

The  plaintiff  in  its  reply  denied  the  allegations  in  the 
answer  showing  that  the  defendants  were  sureties  for  the  co- 
defendants  Gustin  and  Tibbetts,  and  the  extension  of  the 
time  of  payment  of  the  note  in  suit ;  admitted  the  making 
of  the  note  of  February  24,  189 1,  as  alleged,  but  denied 
that  it  was  ever  delivered  to  or  received  by  plaintiff  in  pay- 
ment of  the  promissory  note  described  in  the  complaint,  or 
otherwise  ;  admitted  that  said  Gustin  and  Tibbetts,  on  May 
26,  1891,  paid  to  plaintiff  $1,000,  but  denied  that  said  pay- 
ment was  made  on  account  of  the  said  promissory  note  of 
February  24,  1891,  or  otherwise  than  as  a  payment  on  the 
promissory  note  described  in  the  complaint,  and  admitted 
that  on  May  25,  1891,  the  said  Gustin  and  Tibbetts  made  a 
further  note  for  $1,500,  as  alleged,  but  denied  that  the  same 
was  delivered  to  or  accepted  by  plaintiff  in  pajrment  of  the 
residue  of  said  note,  or  otherwise. 

The  jury  returned  a  verdict  in  favor  of  Jose  &  Son,  which 
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the  plaintiff  moved  the  court  to  set  aside  and  for  a  new  trial 
on  the  grounds  (i),  that  the  evidence  was  insufficient  to 
justify  the  verdict,  and  that  the  same  was  against  law,  and 
(2) ,  error  of  law  occurring  at  the  trial  and  excepted  to  at  the 
time  by  the  plaintiff.  The  motion  was  denied  and  the 
plaintiff  duly  excepted  to  the  ruling  of  the  court.  There 
was  judgment  for  said  defendants,  and  the  plaintiff  brings 
the  case  here  for  review. 

There  are  some  undisputed  facts  and  circumstances, 
showing  how  the  defendants  in  this  action  came  to  execute 
the  note  in  controversy,  which  it  is  proper  to  state,  before 
proceeding  to  discuss  the  errors  assigned,  as  they  tend,  to 
some  extent  at  least,  to  throw  light  upon  subsequent  trans- 
actions which  will  hereafter  be  considered.  They  are  these  : 
On  February  26,  1890,  one  W.  W.  Beck  and  twelve  others, 
including  the  defendants  Gustin  and  Tibbetts,  gave  their 
note  to  the  defendants  Jose  &  Son  for  $3,500,  payable  ninety 
days  after  date.  This  note  was  negotiated  at  the  plaintiff 
bank,  and  was  thereupon  endorsed  by  Jose  &  Son  and  Sam- 
uel D.  Gustin  and  Geo.  W.  Tibbetts  in  the  order  named. 
When  this  note  fell  due  it  was  not  paid,  but  Gustin  and  Tib- 
betts paid  $500,  and  thereupon,  on  May  27,  1890,  the  said 
Gustin  and  Tibbetts  and  Jose  &  Son  gave  to  the  plaintiff  a 
note  for  $3,000,  due  ninety  days  after  date.  On  August  25, 
1B90,  said  Gustin  and  Tibbetts  paid  $500,  which  was  cied- 
ited  upon  the  note  of  February  26,  1890,  and  the  said  note 
for  $3,000  was  surrendered,  upon  the  execution  of  another 
note  to  plaintiff  by  the  same  parties  for  the  sum  of  $2,500, 
due  three  months  after  date,  which  was  August  25,  1890. 
This  note  was  not  paid  at  maturity  but  on  November  23, 
1890,  the  note  in  suit  was  executed  for  the  same  amount, 
signed  by  said  Gustin  and  Tibbetts  and  said  Jose  &  Son,  and 
thereupon  the  plaintiff  surrendered  to  the  makers  thereof 
the  said  note  of  August  25,  1890.  On  February  25,  1891, 
the  said  Gustin  and  Tibbetts  signed  and  delivered  to  plain- 
tiff a  note  for  $2,500,  due  three  months  after  date,  which  de- 
fendants Jose  &  Son  did  not  sign.  On  May  20,  1891,  the 
said  Gustin  and  Tibbetts  paid  to  the  plaintiff  $1,000,  which 
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was  credited  by  plaintiff  upon  the  note  of  February  26,  1890, 
and  also  upon  the  note  in  suit,  and  on  May  25,  189 1,  the 
said  Gustin  and  Tibbetts  delivered  to  appellant  another  note 
for  $1,500,  which  the  defendants  Jose  &  Son  did  not  sign. 
These  last  two  notes  are  the  notes  mentioned  in  the  answer  of 
the  respondents.  The  note  in  suit  was  not  surrendered  to 
the  sureties  at  the  time  of  the  execution  of  either  of  these 
last  mentioned  notes,  nor  was  any  demand  made  by  any  one 
for  its  surrender. 

From  what  we  have  stated  it  will  be  seen  that  the  respond- 
ents endorsed  the  note  of  February  26,  1890,  and  signed  as 
makers  each  subsequent  note  up  to  and  including  the  one  in 
suit,  but  that  neither  of  the  two  later  notes  described  in 
their  answer  were  executed  by  them. 

The  respondents  relied  entirely  at  the  trial  upon  the  giv- 
ing and  receiving  of  these  last  two  notes,  together  with  the 
attendant  facts  and  circumstances,  to  establish  the  affirma- 
tive defenses  set  forth  in  their  answer.  And  the  appellant 
contends  that  the  evidence  is  wholly  insufficient  as  to  each 
of  said  defenses,  to  justify  the  verdict  of  the  jury,  and  that 
the  court  therefore  erred  in  denying  the  motion  for  a  new 
trial,  and  we  are  of  the  opinion  that  the  position  is  well 
taken.  While  the  evidence  fairly  shows  that  the  respond- 
ents signed  the  several  notes  upon  which  their  names  ap- 
pear for  the  accommodation  of  Gustin  &  Tibbetts,  and  were, 
therefore,  as  to  them,  merely  sureties,  we  are  constrained  to 
conclude  that  it  is  entirely  insufficient  to  justify  a  finding  by 
the  jury  that  the  respondents  were  discharged  either  by  pay- 
ment or  extension  of  time.  It  was  alleged  in  the  an- 
swer of  the  respondents  that  the  note  of  February  24,  1891, 
for  $2,500,  was  given  and  received  in  payment  of  the  note 
upon  which  this  action  is  based,  and  that  the  note  of  May 
25,  1891,  for  $1,500,  was  given  to  and  received  by  appellant 
in  payment  of  the  residue  of  said  note  of  February  24,  1891. 
But  the  proof  clearly  shows  that  it  was  the  understanding  of 
all  the  parties  thereto  that  this  last  mentioned  note,  like  the 
previous  one,  should  be  signed  by  Jose  &  Son,  and  that  it 
was  not  to  operate  either  as  payment  or  as  an  extension  of 
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time  until  so  signed.  The  defendant  Tibbetts  testified  that 
he  requested  Mr.  Jose  to  go  to  the  bank  and  sign  the  note, 
and  he  promised  to  do  so,  and  that  he  did  not  know  why  he 
did  not.  The  respondent  Alonzo  Jose  also  testified  that  Mr. 
Tibbetts  asked  him,  down  on  the  street  after  the  note  was 
given,  to  sign  it,  and  that  he  said  he  would  go  up  to  the 
bank,  and  that  he  did  go  there  and  no  one  said  anything 
about  the  note,  and  he  walked  away.  And  Mr.  Brooks, 
cashier  of  appellant  bank,  testified  : 

Q.  "  Did  you  agree  with  them  (Gustin  and  Tibbetts)  in 
regard  to  any  extension  before  Jose  &  Son  should  have 
signed  the  note  ?" 

A.  ' '  I  agreed  to  no  extension  that  was  not  secured  by  a 
complete  note,  that  note  must  be  complete  before  I  ac- 
cepted it.  Without  Mr.  Jose's  signature  it  was  not  com- 
plete.'' 

This  is  substantially  all  of  the  testimony  in  regard  to  the 
making  and  delivery  of  this  note,  and  it  certscinly  fails  to 
prove  either  payment  or  an  extension  of  the  time  of  pay- 
ment of  the  note  in  controversy  in  this  action.  It  is  true 
that  a  transcript  of  appellant's  book  of  bills  receivable  was 
introduced  in  evidence,  from  which  it  appears  that  every 
note  of  the  series  mentioned  was  noted  in  the  column 
**  Notes  Paid,"  as  a  payment  of  the  preceding  one,  but  it 
also  appears  therein  that  each  note  so  entered  as  paid  is  de- 
scribed as  the  note  of  Gustin  and  Tibbetts  and  Jose  &  Son« 
Taken  altogether,  therefore,  this  transcript  from  the  books 
is  entitled  to  little,  if  any,  weight  as  evidence  upon  one  side 
or  the  other,  in  view  of  the  positive  and  uncontradicted  tes- 
timony of  all  the  parties  to  the  transaction  in  question. 

We  think  this  note  never  represented  the  understanding 
of  the  parties — in  fact  never  became  a  completed  instru- 
ment— and  was,  therefore,  ineffectual  for  any  purpose.  In- 
deed, it  is  frankly  conceded  by  the  learned  counsel  for  the 
respondents  that  if  there  had  been  no  other  transaction  be- 
tween the  parties  after  this  note  was  given,  the  appellant 
might  be  entitled  to  recover  from  the  respondents,  but  they 
insist  that  the  receiving  of  the  $1,500  note  of  May  25, 1891, 
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was  in  fact  an  extension  to  Gustin  and  Tibbetts,  the  princi- 
X>al  debtors,  of  the  time  of  payment  of  the  note  in  suit,  and 
that  the  respondents  were  thereby  rightfully  discharged  from 
their  obligation.  This  contention  is  based  upon  the  testi- 
mony of  Mr.  Tibbetts,  which  was  to  the  eflFect  that  about  a 
week  before  the  making  of  the  note  he  went  to  the  bank  and 
saw  Mr.  Brooks,  the  cashier,  and  told  him  he  would  arrange 
it  so  as  to  pay  $1,000  on  the  $2,500,  that  '*we  wanted  to  re- 
new for  ninety  days  and  give  the  note  for  $1,500,  and  I  was 
confident  we  would  not  have  to  ask  for  a  renewal  because  at 
that  time  I  thought  I  saw  my  way  clear,  certain  we  would 
pay  the  $1,500  by  the  expiration  of  ninety  days,  and  at  that 
time  there  was  nothing  said— any  way  Mr.  Brooks  said  it 
would  be  all  right,  and  I  signed.  When  we  renewed  Mr. 
Gustin  and  me  went  in  and  signed  the  note."  He  further 
testified  that  at  the  time  the  note  was  made  and  left  with 
the  bank  Mr.  Jose  was  not  there,  and  nothing  was  said  at  all 
in  regard  to  Jose  &  Son  signing  it,  and  that  he  never  re- 
quested them  to  do  so. 

As  before  stated  the  note  in  suit  was  not  taken  up,  and 
the  testimony  seems  positive  on  the  part  of  the  bank  that  it 
was  not  considered  paid  or  affected  by  these  subsequent 
notes.  Mr.  Chapin,  the  President  of  the  Bank,  says  it  was 
understood  all  along  that  Jose  &  Son  were  to  sign  these 
notes,  and  that  he  spoke  to  Mr.  Jose  about  it,  and  that  the 
latter  said,  in  substance,  at  one  time,  that  he  did  not  know 
whether  he  ought  to  do  so  or  not,  and  at  another,  that  he 
was  informed  that  he  was  not  liable  thereon.  Mr.  Jose 
states,  in  effect,  that  he  does  not  recollect  having  made  these 
declarations. 

Mr.  Chapin  further  states  that  it  was  known  by  the  bank, 
St  the  time  these  last  two  notes  were  executed,  that  Gustin 
and  Tibbetts  were  insolvent,  and  that  the  bank  never  in- 
tended to  extend  the  time  of  payment  of  the  note  in  question 
or  to  receive  either  of  the  notes  dated  respectively  February 
24  and  May  25,  189 1,  as  payment.  The  mere  circumstance 
that  the  officers  of  the  bank  may  not  have  requested  Gustin 
and  Tibbetts  to  have  Jose  &  Son  sign  the  last  note,  at  the 
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time  it  was  given,  is  not  sufficient,  in  view  of  the  opposing 
facts  and  circumstances,  to  show  that  it  was  a  payment  or 
renewal  of  any  former  note.  Whether  it  was  or  was  not 
such  payment  was  a  question  of  intention  between  the  parties 
to  the  note.  And  we  think  the  evidence  entirely  fails  to 
prove  such  an  intention. 

At  the  trial  the  plaintiff  requested  the  court  to  charge  the 
jury  as  follows : 

•*  If  the  jury  are  satisfied  from  the  evidence  that  such  an 
extension  as  is  mentioned  in  the  preceding  instruction  was 
made  by  the  plaintiff  to  Gustin  &  Tibbetts,  yet  the  jury  are 
instructed  that  such  extension  would  not  operate  to  dis- 
charge Jose  &  Son  from  their  liability  on  said  note  though 
they  were  but  sureties,  if  the  plaintiff  at  the  time  of  the  ex- 
tension, as  aforesaid,  reserved  its  rights  against  the  sureties.'^ 

The  court,  in  giving  this  instruction,  modified  it  by  add- 
ing thereto  the  words  ''  and  notified  them  of  that  fact  at  the 
time  of  such  extension."  This  was  error.  Byles  on  Bills 
(Woods*  ed.),  *256  ;  Morse  v,  Huntington,  40  Vt.  488; 
Potter  V,  Greeny  6  Allen,  442  ;   Tobeyv,  Ellis,  114  Mass.  120. 

As  to  payment  of  notes  by  renewals  the  court  instructed 
the  jury  : 

*'  When  a  bank  takes  a  note,  a  new  note  in  place  of  one 
which  has  become  due  and  matured,  the  law  presumes  that 
a  payment  of  the  note ;  that  presumption  can  be  rebutted, 
however,  by  testimony  showing  a  different  agreement 
between  the  parties ;  but  without  any  agreement  it  is  pre- 
sumed to  be  a  payment." 

Appellant  claims  that  this  was  also  error.  Upon  this 
question  the  decisions  are  not  harmonious,  but  we  are  in- 
clined to  the  opinion  that  the  great  weight  of  authority  is 
in  favor  of  appellant's  position,  that  payment  is  not  pre- 
sumed in  such  cases,  but  is  a  question  of  fact  depending 
upon  the  intention  of  the  parties.  2  Parsons,  Notes  and 
Bills,  pp.  150  to  153,  and  notes;  Byles  on  Bills  (Woods* 
ed.),*386;  Brown  v,  Olmsted,  50  Cal.  162;  5  Lawson^ 
Rights,  Rem.  and  Prac,  §  2537  ;  Muldon  v,  Whitlock,  i 
Cow.  290  (13  Am.  Dec.  533-537);  Blunt  v.  Walker,  it 
Wis.  334  (78  Am.  Dec.  709). 
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For  the  errors  indicated  the  judgment  is  reversed  and  the 
cause  remanded  for  a  new  trial. 

HoYT,  Stilbs  and  ScoTT,  JJ.,  concur. 


[No.  1451.    Decided  Noyember  a6, 1S94.] 

JosBPH  M.  Shei«ton,  Respondent^  v.  Wiuiam  A.  Conant, 

AppeUant 

SALE— PI^BADING — COUNTBR-CI<AIM— WHBN  BARRBD. 

When  a  sale  of  personal  property  of  the  valne  of  fifty  dollars  or 
more  is  pleaded  in  an  action  at  law,  it  is  not  necessary  to  plead  facts 
in  avoidance  of  the  statute  of  frauds. 

Under  Code  Proc.  $  195,  in  an  action  arising  on  contract,  the  de- 
fendant may  counter-claim  for  any  cause  of  action  against  the  plain- 
tiff arising  on  contract,  whether  liquidated  or  not 

Under  Code  Proc  $  195,  if  a  counter-claim  be  not  barred  by  the 
statute  of  limitations  at  the  commencement  of  the  action  in  which  it 
is  pleaded,  it  does  not  become  so  afterward  during  the  pendency  of 
that  action. 

Appeal  from  Superior  Courts  Kittitas  County. 

Ralph  Kauffman,   for  appellant. 
Pruyn  &  Ready ^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — This  action  was  commenced  September  19, 
1892,  for  the  foreclosure  of  a  chattel  mortgage.  More  than 
a  year  later  the  defendant  filed  an  answer,  which  alleged 
that  on  or  about  October  12,  1889,  the  plaintiff  sold  and 
agreed  to  deliver  at  once  to  the  defendant  certain  personal 
property  (described)  of  the  reasonable  value  of  $383.00  ;  and 
that  plaintiff  had  failed  to  deliver  said  personal  property 
though  often  requested  by  defendant  so  to  do,  to  defendant's 
damage  in  the  sum  of  $383.00. 
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Upon  the  trial  of  the  case,  the  court,  upon  the  sugges- 
tion of  the  plaintiff,  refused  to  permit  the  defendant  to  intro- 
duce evidence  to  sustain  his  counter-claim,  on  the  ground 
that  the  sale  of  personal  property  alleged  was  within  the 
statute  of  frauds  and  the  counter-claim  did  not  show  that 
there  was  any  memorandum  in  writing,  or  any  partial  deliv- 
ery of  the  goods,  or  consideration  paid.  Thereupon  the 
defendant  offered  to  amend  his  counter-claim  by  adding 
thereto  an  allegation  that  for  the  said  personal  property, 
with  other  like  property,  the  defendant  at  the  time  of  the 
sale  had  paid  to  plaintiff  the  sum  of  $1500.  As  the  defend- 
ant had  already  filed  one  amended  answer,  and  the  offer  was 
not  made  until  after  the  plaintiff's  case  had  been  presented, 
it  may  be  that  the  matter  of  allowing  the  proposed  amend- 
ment was  within  the  discretion  of  the  court.  But,  be  that 
as  it  may,  we  are  not  satisfied  that  the  testimony  offered 
should  not  have  been  received  under  the  terms  of  the  answer 
as  it  stood  when  the  offer  of  testimony  was  rejected. 

In  actions  at  law,  it  is  never  necessary  to  plead  facts  in 
avoidance  of  the  statute  of  frauds,  when  a  contract  for  the 
sale  of  personal  property  of  the  value  of  fifty  dollars  or 
more  is  alleged.  Browne,  Stat.  Frauds,  Ch.  20.  A  sale 
was  alleged,  and  the  presumption  was  that  it  was  a  valid 
sale. 

But  the  respondent  also  urges  that  the  counter-claim  set 
up  was  not  one  of  those  admissible  under  the  statute,  and  was 
upon  the  face  of  the  pleading  barred  by  the  statute  of  limi- 
tation as  well.  The  fact  that  the  subject  of  the  pleading 
was  unliquidated  damages  is  not  an  objection  sufficient  to 
bar  the  demand  as  a  counter-claim  to  the  cause  of  action 
stated  in  the  complaint.  The  second  subdivision  of  Code 
Proc.,  §  195,  especially  provides  for  a  counter-claim  in  an 
action  arising  on  contract  of  any  other  cause  of  action  arising 
oho  on  contract.  There  has  been  more  or  less  controversy  as 
to  whether  unliquidated  damages  arising  upon,  and  because 
of  the  failure  of  the  plaintiff  to  carry  out,  anoth^  contract 
than  the  one  upon  which  he  sues  can  be  recovered  in  this 
manner,  but  we  think  the  rule  is  now  well  settled  in  all 
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jurisdictions  which  have  code  provisions  such  as  our  own. 
Pomeroy,  Code  Remedies  (3d  ed.),  §  798  ;  Bliss,  Code 
Pleading,  §§  378,  382.  Niver  v.  Nash,  7  Wash.  558  (35 
Pac.  380),  held  nothing  to  the  contrary. 

So  far  as  the  statute  of  limitations  is  concerned,  the  sec- 
tion above  referred  to  allows  a  counter-claim  which  existed 
at  the  commencement  of  the  action  to  be  pleaded.  This 
action,  as  was  before  mentioned,  was  commenced  September 
19,  1892.  The  defendant's  pleading  showed  a  contract  of 
sale  made  on  or  about  October  12,  1889.  We  think  the 
pleading  was  su£Scient,  and  if  the  plaintiff  desired  greater 
accuracy  in  the  matter  of  the  date  he  should  have  made  a 
motion  to  require  the  answer  to  be  made  more  specific  in 
that  respect. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a 
new  trial. 


Dunbar,  C  J.,  and  ScoTT,  J.,  concur. 
HOYT,  J.,  dissents. 


[No.  1464.    Decided  November  26,  1894.] 

John  Dooly,  Appellant,  v.  Charles  Russbll  et  al., 
Respondents. 

ADMINISTRATOR'S  SALB   OP   LAND— IRRBGULARITIBS—WAIVBR    OF 
OBJECTIONS  BY  HEIRS. 

In  an  action  to  recover  possession  of  real  estate  from  the  heirs  at 
law  of  a  decedent,  it  is  error  to  set  aside  a  verdict  in  favor  of 
plaintiff,  when  the  evidence  shows  that  the  land  had,  on  petition, 
been  ordered  sold  for  the  purpose  of  paying  debts ;  that  with  the 
consent  of  the  plaintiff,  who  held  a  mortgage  thereon,  and  of  the 
defendants,  the  order  provided  for  the  payment  of  the  mortgage 
debt  out  of  the  proceeds ;  that  the  lands  were  sold  to  plaintiff  for  a 
Bum  slightly  in  excess  of  his  mortgage  claim,  he  being  credited  with 
the  amount  of  his  claim  and  paying  the  excess  in  money  ;  that  a 
petition  of  defendants  for  re-sale  on  the  ground  of  inadequacy  of 
price,  was,  after  due  consideration,  denied  by  the  court ;  that  the 
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sale  was  duly  confirmed,  the  defendants  being  present  in  person  or 
by  attorney  at  all  the  steps  in  the  proceedings ;  and  that  in  accord- 
ance with  the  order  of  the  court,  a  deed  had  been  duly  executed  by 
the  administrator  to  the  plaintiff. 

Appeal  front  Superior  Court,  WaUa  WclUa  County, 

Lester  S.  Wilson  {Thomas  H.  Brents^  of  counsel),  for 
appellant. 

George  71  Thompson  and  James  T  Jones,  for  respond- 
ents. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — ^The  plaintiff  appeals  fix)m  an  order  setting 
aside  a  verdict  which  he  had  obtained  in  an  action  brought 
to  recover  the  possession  of  certain  real  estate.  The  facts 
relating  thereto  are  set  forth  in  State  ex  reL  Dooly  v.  Su- 
perior Court,  ante,  p.  i68. 

While  a  number  of  jurisdictional  questions  have  been 
urged  by  the  respondents  to  sustain  the  action  of  the  lower 
court  in  setting  aside  the  verdict,  we  are  of  the  opinion  that 
none  of  them  are  involved  in  this  case.  It  is  true  that 
ordinarily  a  sale  of  lands  under  said  §  1005,  Code  Proc.,  will 
only  operate  to  convey  the  interest  of  the  estate  therein. 
The  sale  in  such  case  will  be  subject  to  the  mortgage.  And 
while  the  petition  to  redeem  the  lands,  which  might  have 
resulted  in  a  sale  under  §§  1035-37,  could  not  have  been 
filed  after  the  year  had  elapsed  within  which  to  present 
claims,  we  are  of  the  opinion  that  a  later  presentation  and  a 
sale  thereunder,  if  the  same  is  consented  to  by  all  the  parties 
in  interest,  will  be  valid.  There  is  also,  in  said  last  proceed- 
ing,  some  uncertainty  as  to  how  the  mortgagee  is  to  be  made 
a  party  thereto,  where  the  petition  to  redeem  is  made  by  an- 
other party.  Of  course,  he  must  be  brought  in  in  some 
manner  in  order  to  conclude  his  interest.  It  is  the  well-set- 
tled law  of  this  state  that  the  administration  of  an  estate  is 
a  proceeding  in  rem,  and  the  court  in  this  proceeding  un- 
questionably had  jurisdiction  over  the  lands  in  controversy » 
and  had  power  to  order  the  same  sold. 
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Now,  as  to  the  manner  of  sale,  it  appears  that  the  mort- 
gagee, who  prior  to  that  time  had  not  been  a  party  to  the 
proceedings  and  had  done  nothing  further  than  to  present 
his  note  secured  by  the  mortgage  as  a  claim  against  the 
estate,  without  presenting  the  security,  appeared  and  con- 
sented that  the  lands  should  be  sold  in  the  way  and  for  the 
purposes  specified  in  the  order.  The  respondents  were  par- 
ties to  these  proceedings,  and  the  record  shows  their  pres- 
ence, in  person  or  by  attorneys,  at  the  taking  of  each  mater- 
ial step.  There  is  no  contention  that  the  respondents  were 
not  fully  advised  with  regard  to  the  order  of  sale.  The  man- 
ner of  making  the  sale  and  of  making  payment  by  crediting 
the  purchaser  with  the  amount  of  his  mortgage  claim  was 
known  to  them,  and  no  objection  whatever  was  made  thereto. 
The  objection  which  was  made  only  went  to  the  alleged  in- 
adequacy of  the  price  obtained,  and  after  a  due  hearing 
thereon  the  court  found  against  them  in  the  premises,  refused 
to  direct  another  sale  and  confirmed  the  one  made  to  the  ap- 
pellant. Now,  the  court  having  jurisdiction  of  the  lands, 
with  power  to  order  a  sale,  and  the  appellant  having  sub- 
jected his  mortgage  claim  to  the  jurisdiction  of  the  court, 
with  the  consent  of  the  respondents,  and  the  proceedmgs 
having  been  fully  carried  out  and  a  deed  issued  to  the  ap- 
pellant thereunder,  it  was  thereafter  too  late  to  raise  any 
question  relating  to  the  regularity  of  the  proceedings  in  the 
premises,  and  there  were  no  jurisdictional  questions  involved. 

Consequently,  it  follows  that  the  action  of  the  lower  court 
in  setting  aside  the  verdict  obtained  by  the  appellant  cannot 
be  sustained.  Said  action  is  set  aside,  and  the  cause  re- 
manded with  instructions  to  enter  a  judgment  on  the  verdict 
for  the  plaintiff. 

Dunbar,  C.  J.,  and  Hoyt,  Andbrs  and  Stiles,  JJ., 
concur. 
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[No.  1492.   Decided  November  36,  1894.] 

School  District  No.  43,  of  Pibrce  County,  AppelUmiy 
V.  James  C.  Fairchild  et  al.,  Respondents, 

SCHOOI«    FUNDS TIME    OF    APPORTIONMENT ^DUTY  OF   COUNTY 

TRBASURBR. 

Laws  1891,  p.  258,  $  27,  requiring  the  county  treasurer  to  certify 
to  the  county  superintendent  of  schools  the  amount  of  school  moneys 
subject  to  apportionment,  ** within  twenty  days  after  the  day  on 
which  taxes  become  delinquent  each  year,  and  quarterly  thereafter," 
does  not  incorporate  within  its  terms  the  law  fixing  the  delinquency 
of  taxes  in  force  at  the  time  of  its  passage. 

Appeal  from  Superior  Court,  Pierce  County. 

J.  A.  Williamson,  for  appellant. 

IV.  H.  Snell  {Charles  Bedford,  of  counsel),  for  respond- 
ents. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — ^By  this  appeal  the  appellant,  School  District 
No.  43,  of  Pierce  county,  seeks  a  construction  of  §27  of 
the  act  of  March  7,  1891  (Laws,  p.  258),  which  amended 
§71  of  the  general  school  law  of  1890  (see  Gen.  Stat« 
§  819).  The  original  act  which  related  to  the  duties  of  the 
county  treasurer,  as  ex-officio  treasurer  of  public  school 
funds,  provided  (Laws  1889-90,  p.  380,  §  71),  among  other 
things,  that  it  should  be  the  duty  of  that  oflficer : 

**  Second  :  To  notify  the  county  superintendent  of  com- 
mon schools  of  the  amount  of  county  school  fund  in  the 
county  treasury  at  the  time  fixed  for  making  the  apportion- 
ment, and  to  inform  such  superintendent  of  the  amount  of 
school  money  belonging  to  any  other  fund  subject  to  appor- 
tionment." 

The  thirteenth  paragraph  of  §  1 1  of  the  same  act  (Laws 
1889-90,  p.  357),  fixed  the  times  of  apportionment  on  the 
first  Monday  of  January,  April,  July  and  October  of  each 
year.  At  that  time  taxes  became  delinquent  January  ist 
of  each  year.     Laws  1889-90,  Ch.  18,  §  87  (p.  561). 
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The  amendment  of  1891  made  the  quoted  portion  of  §  71 
read  as  follows : 

'*  2.  To  certify  to  the  county  superintendent  of  common 
schools  of  his  county,  within  twenty  days  after  the  day  on 
which  taxes  become  delinquent  each  year^  and  quarterly  there- 
after, the  amount  of  all  school  moneys  in  his  possession  sub- 
ject to  apportionment,  which  certificate  shall  specify  the 
source  or  sources  from  which  said  moneys  were  derived  ;  '* 
and  the  same  act  (p.  242,  §  3),  changed  the  date  of  appor- 
tionment by  the  superintendent  to  a  time  **  within  five  days 
after  he  shall  have  received  the  quarterly  certificate  of  the 
county  treasurer.*'  By  the  revenue  law  of  that  year  taxes 
became  delinquent  March  ist ;  so  that  if  the  amended  §  71 
of  the  school  law  were  followed,  in  the  year  1892  the  times 
for  the  treasurer's  certificates  were  on  or  before  the  21st 
days  of  March,  June,  September  and  December. 

The  treasurer  of  Pierce  county  did  not  certify  for  the  last 
quarter  of  1892  according  to  the  requirement  of  the  act  of 
1891,  on  or  before  December  21  ;  but  on  January  5,  1893, 
he  certified  the  amount  of  school  money  in  his  hands  Jan- 
uary I,  and  included  in  his  certificate  $12,850,  collected  by 
him  between  December  21,  and  January  i.  Under  the 
apportionment  made  upon  this  certificate  the  appellant, 
School  District  No.  43,  was  entitled  to  $147.68  of  the  $12,- 
850- 

Again,  §71  of  the  act  of  1890,  and  the  amendment  of 
1 89 1,  required  the  treasurer  to  report  annually  to  the  county 
superintendent  the  amount  of  school  money  apportioned  to 
each  district  remaining  in  his  hands  and  subject  to  be  paid 
out  on  the  warrants  of  its  oflficers.  The  efifect  of  this  law 
was  to  leave  all  unappropriated  balances  to  accumulate  to 
the  credit  of  the  respective  school  districts  as  a  fund  for 
future  expenditures.  But  in  1893  this  §  71  was  again 
amended  by  the  addition  of  a  proviso,  as  follows : 

*  *  Provided,  That  if,  at  the  time  of  making  such  annual 
report,  the  treasurer  shall  find  that  the  money  accruing  to 
the  credit  of  any  school  district  by  reason  of  the  quarterly 
apportionments  of  the  county  superintendent  shall  exceed 
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the  amount  apportioned  to  such  district  at  the  last  quarterly 
apportionment  next  following  the  date  on  which  taxes 
became  delinquent,  then  the  treasurer  shall  restore  such  ex- 
cess to  the  general  school  fund  of  the  county  to  be  re-appor- 
tioned, and  shall  designate  in  his  report  tiie  amount  so  re- 
stored/* 

And  the  efiect  of  this  proviso  was  to  limit  the  funds  of 
the  districts  accruing  from  one  school  year  to  another,  un- 
der the  terms  of  §  71  as  it  now  exists,  to  an  amount  not  ex- 
ceeding the  apportionment  upon  the  treasurer's  certificate 
made  immediately  succeeding  the  delinquency  of  taxes. 

It  seems,  as  we  gather  it  from  the  affidavit  for  a  mandamus 
and  from  the  brie&  of  both  sides,  that  the  treasurer,  by  con- 
struing the  amendment  of  189 1  to  be  a  perpetual  mandate 
upon  him  to  make  his  certificate  January  ist,  and  quarterly 
thereafter,  because  at  the  date  of  the  passage  of  the  amend- 
ment taxes  became  delinquent  on  that  date,  has  made  an 
error  against  the  appellant  district,  by  covering  into  the 
general  school  fund  the  sum  of  $147.68,  which  remained  to 
its  credit  as  an  unexpended  balance,  June  30,  1893,  ^^^^  ^^^ 
being  the  amount  of  the  balance  in  excess  of  its  apportion- 
ment under  his  certificate  of  January  5,  1893,  ^^^  *iot  in  ex- 
cess of  what  ought  to  have  been  certified  between  April  ist 
and  2 1st,  the  special  act  of  February  16,  1893,  and  the  gen- 
eral revenue  law  of  that  year  having  fixed  the  date  for 
delinquency  at  April  i,  instead  of  March  i. 

The  appellant  claims  this  action  to  have  been  an  error  to 
its  prejudice,  and  seeks  the  aid  of  a  writ  of  mandamus  for 
its  correction.  We  are  of  the  opinion  that  if  the  adjust- 
ment of  the  matter  depends  solely,  as  both  sides  seem  to 
agree,  upon  the  proper  construction  of  the  paragraph  of  §  71 
quoted,  the  error  exists,  and  the  writ  should  be  awarded. 

The  only  argument  offered  in  support  of  the  construction 
that  the  time  for  the  treasurer's  first  certificate  continues  to 
be  January  i,  is,  as  was  stated  above,  that  at  the  date  of  the 
passage  of  the  amendment  taxes  became  delinquent  on  that 
date,  and  that  there  are  some  general  rules  of  statutory  en- 
actment and  construction  which  forbid  that,  when  a  statute 
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refers  to  some  other  existing  law  for  a  time  or  a  method  of 
doing  a  thing,  such  time  or  method  should  be  considered  as 
changing  whenever  the  law  to  which  reference  was  made  is 
changed  by  amendment  in  those  respects. 

We  have  had  occasion,  in  two  instances,  to  refer  to  these 
rules  and  to  remark  upon  their  general  correctness ;  New- 
man V.  Nofth  Yakima^  7  Wash.  220  (34  Pac.  921)  ;  Ford  v. 
Duru,  8  Wash.  87  (35  Pac.  595);  and  in  both  of  those  cases 
the  general  purpose  of  the  laws  constraed,  and  the  context 
of  the  disputed  portions  were  held  to  require  a  holding  that 
the  methods  prescribed  in  the  general  law  were  not  incor- 
porated in  the  special  ones.  But  it  seems  to  us  that  the  rea- 
sons are  even  stronger  in  the  case  at  bar.  The  act  of  1891 
bears  upon  its  face  that  the  legislature  was  not  fixing  the 
time  for  the  treasurer's  certificate  by  any  date,  but  by  an 
annual  event  in  the  history  of  the  state  occurring  as  might 
be  by  law  provided — an  event  which,  under  our  system  of 
taxation,  is  as  certain  to  occur  as  the  first  day  of  January. 
The  words  of  the  law  require  the  certificate  to  be  made 
**  within  twenty  days  after  the  day  on  which  taxes  become 
delinquent  etuhyear''  as  though  it  had  read  :  *'  Whenever 
in  any  year,  taxes  shall  have  by  law  become  delinquent, 
within  twenty  days  after  the  day  of  such  delinquency,  the 
treasurer  shall  certify,  etc."  Reference  to  the  duties  of  the 
superintendent  prescribed  by  §  11  confirms  this  view,  for 
whereas  under  the  original  act  he  was  required  to  make  the 
apportionment  on  the  first  Monday  in  January,  by  the 
amendment  the  time  was  changed  to  five  days  after  the 
receipt  of  the  treasurer's  quarterly  certificate.  Had  the 
intention  been  to  retain  January  i  as  the  fixed  time  for 
the  treasurer's  action,  there  would  seem  to  have  been  little 
occasion  for  the  change  in  §  11. 

As  an  illustration  of  the  conftising  result  of  holding  with 
respondents,  we  note  that  §  52  of  the  school  law,  both  in  its 
original  and  in  its  amended  form,  requires  the  board  of 
county  commissioners  to  levy  a  tax  for  school  purposes  at 
the  time  and  in  the  manner  provided  by  law  for  the  levying 
of  taxes  for  county  purposes.     But  the  time  for  the  lev3'  of 
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taxes  under  the  revenue  law  of  1890,  the  contemporary  of 
the  school  law,  was  at  the  August  meeting  in  each  year  ;  by 
the  revenue  law  of  1891  it  was  changed  to  the  October  ses- 
sion ;  and  the  law  of  1893  changed  it  again  to  the  Novem- 
ber session.  If  good  reason  existed  for  holding  the  amend- 
ment to  §  71  of  the  school  law  incorporated  January  i,  as 
the  time  for  the  treasurer's  certificate,  the  same  reason  ought 
to  prevail  and  compel  a  ruling  that  the  August  session  is 
still  the  time  for  lev3ang  school  taxes,  because  that  was  the 
time  for  levying  general  taxes  in  1890,  when  the  original 
school  law  was  enacted.  But  in  August,  under  the  present 
law,  the  board  sits  for  the  equalization  of  assessments  and 
it  has  not  the  material  in  its  possession  for  the  levying  of 
any  tax  until  the  month  of  August  is  past.  The  result  of 
the  strict  application  of  the  rule  contended  for,  therefore, 
would  be  that  no  taxes  for  school  purposes  could  be  levied. 
We  reverse  the  judgment  of  the  superior  court  solely  upon 
the  question  of  law  discussed,  and  we  deem  it  necessary  to 
make  this  remark  because,  apart  from  what  seems  to  be  the 
concession  of  counsel,  we  are  not  able  to  determine  with  cer- 
tainty from  the  complaint  whether  the  appellant  has  actually 
suffered  an  injury  at  the  hands  of  the  treasurer. 

Reversed  and  remanded. 

Dunbar,  C.  J.,  and  Hoyt,  Scott  and  Anders,  JJ.,  con- 
cur. 
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•33  679        Eij<A  W.  Grieskmer,  Respondent,  v.  The  Mutual  Life 
Insurance  Company  of  New  York,  Appellant. 

WFE  INSURANCE— ACTION  ON  POWCY— CONPI^ICT  OP  I^AWS— NOTICE 
OP  PREMIUM  DUB — ^TBNDBR. 

The  provision  of  the  New  York  statute  (Laws  1877,  Ch.  321)  regu- 
lating the  manner  in  which  life  insurance  companies  doing  business 
in  that  state  may  declare  any  policy  of  insurance  forfeited  or  lapsed 
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by  reason  of  non-paytnent  of  any  annnal  premium,  affects  the  poli- 
cies issued  in  that  state,  whether  by  foreign  or  domestic  companies, 
but  has  no  application  to  policies  not  issued  therein,  although  the 
companies  issuing  them  may  have  been  organized  under  the  laws  of 
the  sUte  of  New  York. 

Where  a  policy  of  insurance  provides  by  its  terms  that  it  is  a  ''con- 
tract made  and  to  be  executed  in  the  state  of  New  York,  and  shall 
be  construed  only  according  to  the  charter  of  the  company  and  the 
laws  of  that  state,"  it  must  be  construed  as  executed  and  delivered 
in  that  state,  and,  consequently,  subject  to  the  laws  governing  poli* 
cies  issued  in  the  state  of  New  York,  although  it  was  in  fact  executed 
and  delivered  in  a  foreign  state. 

Under  a  policy  of  life  insurance  governed  by  the  statute  of  New 
York  declaring  that  no  such  policy  shall  be  forfeited  for  non-pay- 
ment of  any  premium,  unless  at  least  thirty  and  not  more  than  sixty 
days  prior  to  the  day  when  the  premium  is  payable  a  notice  has  been 
mailed  to  the  assured  stating  the  amount  of  premium,  when  due,  to 
whom  and  where  payable,  and  that,  if  not  paid  when  due,  said  policy 
and  all  payments  thereon  will  become  forfeited  and  void,  a  notice  in 
the  following  form :  *'  In  accordance  with  your  contract  No.  204,439 
with  this  company,  $47.70  will  be  due  on  'the  28th  day  of  August, 

1892,  and  payable  to 

Yours  respectfully,  William  H.  Lambeth,  General  Agent,** 
although  addressed  to  the  assured  and  mailed  within  sixty  da3rs  prior 
to  time  for  payment,  is  not  sufficient  to  work  a  forfeiture  of  the  policy, 
upon  the  failure  of  the  policy  holder  to  pay  the  premium  when  due. 

In  such  case,  an  action  may  be  maintained  upon  the  policy  after 
the  death  of  the  assured  without  the  payment  or  tender  of  the  pre- 
mium due,  when  the  action  of  the  company  shows  that  they  would 
have  refused  a  tender,  if  made,  as  they  had  already  treated  the  rights 
of  the  claimant  under  the  policy  as  terminated  by  the  non-payment 
of  premium,  and  had  determined  the  cash  value  of  the  policy  at  the 
time  of  such  default. 

Appeal  from  Superior  Court,  Pieru  County. 

Charles  IV.  Seymour,  for  appellant. 

If  the  policy  be  still  in  force,  unforfeited,  unavoidable,  the  pre- 
mium must  be  paid  before  any  recovery  can  be  had,  SL  Louis,  etc. , 
Ins,  Co,  V.  Grigsby,  73  Ky.  310 ;  Ashbrook  v.  Phoenix  Life  Ins,  Co.^ 
94  Mo.  72 ;  Security  Ins.  Co,  v.  Gober,  50  Ga.  404  ;  Hudson  v,  Knick- 
erbocker Life  Ins,  Co,,  28  N.  J.  Eq.  167  ;  Holly  v.  Metropolitan  Life 
Ins.  Co.,  105  N.  Y.  437;  Howell  v,  Knickerbocker  Life  Ins.  Co,,  44 
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N.  Y.  276 ;  Wheeler  v,  Connecticut  Mutual  Ins,  Co.,  82  N.  Y.  543  ; 
Union  Mutual  Life  Ins,  Co,  v,  McMillen^  24  Ohio  St,  67 ;  Baxter 
V,  Brooklyn  Life  Ins.  Co,t  119  N.  Y.  458  (dissenting  opinion). 

Wheie  an  insurance  policy  is  issued  through  an  agency  in  a  par- 
ticular state,  the  policy  is  governed  by  the  laws  of  that  state.  I^tch- 
ard  V,  Norton,  106  U.  S.  124 ;  Bank  of  Augusta  v,  Earle,  13  Pet 
519;  Scudder  v.  Union  National  Bank,  91  U.  S.  413;  Taylor  v. 
Holmes,  14  Fed.  505 ;  Insurance  Co,  v.  Norton,  96  U.  S.  234 ;  Union 
Mutual  Life  Ins,  Co,  v,  McMillen,  24  Ohio  St.  67 ;  Young  v.  In- 
surance Co,,  45  Iowa,  377 ;  Schmidt  v.  Insurance  G?,,  2  Mo.  App. 
339;  ^tng  V,  Harman's  Heirs,  6  La.  607;  Wheaton,  Conflict  of 
Laws,  §  401  ;  Story,  Contracts,  §  653. 

S.  Warburton  {Crowley^  Sullivan  &  Grosscup^  of  counsel), 
for  respondent. 

The  statute  of  New  York  (Laws  1877,  p.  321)  in  reference  to  for- 
feitures of  life  insurance  policies  is  a  part  of  every  contract  made  by 
insurance  companies  organized  under  the  laws  of  that  state,  no  mat- 
ter where  the  contract  is  made.  Griffith  v.  New  York  Life  Ins.  Co,, 
36  Pac.  113  ;  Hebb  v.  Insurance  Co.,  20  Atl.  837 ;  Insurance  Co.  v, 
Ficklin,  21  Atl.  680;  Same  v.  Same,  23  Atl.  197;  Relfev.  Rundle^ 
103  U.  S.  222  ;  31  Fed.  197 ;  32  Fed.  814 ;  Canada  Southern  R.  R.  v, 
Gebhard,  109  U.  S.  527;  Washington  Bank  v,  Hume,  128  U.  S.  195; 
Insurance  Co.  v.  Clements,  140  U.  8.  226 ;  Reilly  v.  Insurance  Co. 
43  Wis.  449 ;  Chamberlain  v.  Insurance  Co,,  55  N.  H.  249 ;  Emery  jr. 
Insurance  Co.,  52  Me.  322. 

Said  statute  must  be  strictly  interpreted  in  favor  of  the  assured,  in 
respect  to  the  character  of  notice  necessary  to  be  served  before  for- 
feiture of  policy  can  be  declared.  Carter  v.  Insurance  Co.,  no  N. 
Y.  15 ;  Phelan  v.  Insurance  Co,,  113  N.  Y.  147  ;  Baxter  v.  Insurance 
Co.,  119  N.  Y.  450  ;  De  Frece  v.  Insurance  Co.,  136  N.  Y.  144;  Grif- 
fith V,  Insurance  Co.,  36  Pac.  113  ;  Hicks  v.  Insurance  Co,,  60  Fed, 
690 ;  58  N.  W.  667 ;  Sullivan  v.  Industrial  Ben,  Ass'n.,  26  N.  Y. 
Supp.  186. 

The  Opinion  of  the  court  was  rendered  by 

HoYT,  J. — PlaintiflF  sought  to  recover  on  a  policy  of  in- 
surance issued  by  the  defendant  upon  the  life  of  her  hus- 
band. His  death  was  conceded,  and  it  was  also  conceded 
that  proof  of  that  fact  had  been  made  substantially  as  re- 
quired by  the  terms  of  the  policy.  Upon  the  receipt  of  such 
proofs  payment  was  refused  and  the  plaintiff,  or  her  agent. 
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notified  of  the  action  of  the  company  by  a  letter  in  which, 
among  other  things,  the  following  statement  appeared : 

"Claim  nnder  policies  204,439  and  468,323,  on  the  life  of 
the  late  Chester  F.  Griesemer  has  been  considered  by  our 
committee  on  mortuary  claims.  Both  of  these  policies  have 
been  forfeited  for  non-payment  of  premium.  On  policy  No. 
468,323  but  one  annual  premium  has  been  paid,  and  the 
policy  has  therefore  no  value.  The  other  policy,  No.  204,439 
had,  at  the  time  of  its  lapse  a  paid  up  value  of  $1397,  and 
the  committee  have  authorized  the  payment  of  this  amount 
on  the  surrender  of  both  policies  with  a  fiill  release  to  the 
company  of  all  claims  under  them.'' 

The  fact  of  the  non-pa3rment  of  the  premium  is  conceded 
by  plaintiff;  but  she  relies  upon  a  certain  statute  of  the 
state  of  New  York  to  save  the  policy  from  forfeiture  on 
account  of  the  default.  The  part  of  said  statute  relied  upon 
is  as  follows : 

"  No  life  insurance  company  doing  business  in  the  state 
of  New  York  shall  have  power  to  declare  forfeited  or  lapsed 
any  policy  hereafter  issued  or  renewed  by  reason  of  non- 
payment of  any  annual  premium  or  interest,  or  any  portion 
thereof,  except  as  hereinafter  provided.  Whenever  any 
premium  or  interest  due  upon  any  such  policy  shall  remain 
unpaid  when  due,  a  written  or  printed  notice  stating  the 
amount  of  such  premium  or  interest  due  on  such  policy, 
the  place  where  said  premium  or  interest  should  be  paid, 
and  the  person  to  whom  the  same  is  payable,  shall  be  duly 
addressed  and  mailed  to  the  person  whose  life  is  assured,  or 
the  assignee  of  the  policy,  if  notice  of  the  assignment  has 
been  given  to  the  company,  at  his  or  her  last  known  post- 
o£Soe  address,  postage  paid  by  the  company,  or  by  an  agent 
of  such  company  or  person  appointed  by  it  to  collect  such 
premium.  Such  notice  shall  further  state  that  unless  the 
said  premium  or  interest  then  due  shall  be  paid  to  the 
company  or  to  a  duly  appointed  agent  or  other  person 
authorized  to  collect  such  premium  within  thirty  days  after 
the  mailing  of  such  notice,  the  said  policy  and  all  payments 
thereon  will  become  forfeited  and  void.  In  case  the  pay- 
ment demanded  by  such  notice  shall  be  made  within  the 
thirty  days  limited  therefor,  the  same  shall  be  taken  to  be 
in  fall  compliance  with  the  requirements  of  the  policy  in 
respect  to  the  payment  of  said  premium  or  interest,  any- 
thing therein  contained  to  the  contrary  notwithstanding ;  but 
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no  such  policy  shall  in  any  case  be  forfeited  or  declared 
forfeited  or  lapsed  until  the  expiration  of  thirty  days  after 
the  mailing  of  such  notice.  Provided,  however,  that  a 
notice  stating  when  the  premium  will  fall  due,  and  that  if 
not  paid  the  policy  and  all  payments  thereon  will  become 
forfeited  and  void,  served  in  the  manner  hereinbefore  pro- 
vided, at  least  thirty  and  not  more  than  sixty  days  prior  to 
the  day  when  the  premium  is  payable,  shall  have  the  same 
effect  as  the  service  of  the  notice  hereinbefore  provided  for." 
(Laws  1877,  Ch.  321). 

Defendant  claims  that  the  policy  was  forfeited  notwith- 
standing the  provisions  of  this  statute,  for  the  reasons,  first, 
that  rights  under  this  policy  are  not  affected  by  it ;  second, 
that  if  they  were,  the  notice  thereby  required  was  sent  to 
the  assured.  The  construction  of  this  statute  therefore 
becomes  a  material  question  in  the  case. 

It  is  claimed  on  the  part  of  the  plaintiff  that  npoa  its 
enactment  it  became  attached  to  the  defendant,  it  being  a 
corporation  organized  under  the  laws  of  New  York,  and 
effected  a  change  in  its  charter ;  so  that  every  policy  there- 
after issued  by  it,  whether  in  the  state  of  New  York  or  else- 
where, became  subject  to  its  provisions.  On  the  other 
hand,  it  is  claimed  by  the  defendant  that  it  only  affected 
policies  issued  to,  or  held  by,  residents  of  the  state  of  New 
York ;  that  the  evident  object  of  its  enactment  was  to  pro- 
tect such  residents  ;  that  to  give  it  a  broader  effect  would 
be  to  convict  the  legislature  of  having  discriminated  against 
life  insurance  companies  organized  under  the  laws  of  the 
state. 

We  are  unable  to  construe  the  law  in  accordance  with  the 
contention  of  either  party.  The  construction  contended  for 
by  the  defendant  is  too  narrow.  The  language  used  is  that, 
**  No  life  insurance  company  doing  business  in  the  state  of 
New  York  shall  have  power  to  declare  forfeited  or  lapsed 
any  policy  *  *.  **  This  language,  construed  in  its  ordin- 
ary sense,  seems  to  preclude  such  a  narrow  construction. 
Beside,  if  it  were  warranted  by  the  language,  it  would  not 
be  reasonable  to  suppose  that  the  legislature  intended  to  so 
limit  the  effect  of  the  statute.    If  it  had  so  intended,  it  would 
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have  made  use  of  language  which  in  some  manner  confined 
the  rights  to  be  affected  by  the  statute  to  residents  of  the 
state,  instead  of  to  companies  doing  business  therein.  While 
the  construction  contended  for  by  the  plaintiff  seems  to  be 
equally  untenable,  for  the  teason  that  it  would  convict  the 
legislature  of  having  sought  to  accomplish  something  not  in 
its  power.  So  construed  the  act  would  apply  to  all  policies 
of  any  company  which  should  do  business  in  the  state  of 
New  York,  wherever  issued,  regardless  of  the  question  as  to 
whether  or  not  it  was  organized  under  its  laws.  That  the 
legislature  of  New  York  could  not  control  companies  not  or- 
ganized under  its  laws  as  to  their  business  transacted  in 
other  states,  is  too  clear  for  argument.  Hence  the  construc- 
tion contended  for  by  respondent  would  convict  the  legis- 
lature of  having  attempted  that  which  it  could  not  do,  or  of 
having  deliberately  discriminated  against  its  own  companies. 

In  our  opinion,  the  reasonable  and  ordinary  construction 
of  the  language  used  in  the  statute  is  such  as  to  make  it  ap- 
plicable to  business  done  in  the  state  of  New  York ;  and  that 
the  question  as  to  whether  or  not  the  companies  doing  such 
business  were  organized  under  its  laws,  or  those  of  some 
other  state,  has  no  influence  upon  the  question  as  to  whether 
or  not  the  statute  is  applicable.  This  construction  is  justi- 
fied by  the  language  used,  and  will  give  force  to  every  word, 
-while  the  other  will  not  do  so.  And  since  the  well-settled 
rule  as  to  construction  of  statutes  requires  every  word  to  be 
given  force  if  possible,  it  follows  that  the  limitations  of  the 
act  are  impressed  upon  all  policies  issued  in  the  state  of 
New  York  by  either  domestic  or  foreign  companies,  and  that 
it  has  no  application  to  policies  not  issued  therein,  even  al- 
though the  companies  issuing  them  were  organized  under 
its  laws. 

It  follows  from  this  construction  that  the  important  fact  to 
be  determined  in  the  case  at  bar  is  the  place  where  the  policy 
was  issued.  It  appears  from  the  record  that  it  was  issued 
upon  an  application  taken  by  an  agent  of  the  company  in  the 
-city  of  Philadelphia,  and  that  the  policy  was  there  delivered 
to  the  insured.     Prom  these  facts  it  would  appear  that  this 


I 


208    GRIBSBMBR  v.  MUTUAL  LIFE  INSURAKCE  CO. 

Opinion  of  the  Court— HOYT,  J.  [lo  Wash. 

policy  was  issued  in  the  state  of  Pennsylvania,  and  should 
be  governed  by  its  laws.  It  is,  however,  within  the  power  of 
contriacting  parties,  by  the  express  terms  of  their  contract,  to 
establish  the  place  where  it  shall  have  effect,  and  under  what 
laws  it  shall  be  construed.  If  anything  appears  in  the  ap- 
plication upon  which  this  policy  was  issued,  or  in  the  policy 
itself,  that  discloses  an  intention  to  locate  the  contract  in 
any  other  state  than  in  the  one  in  which  it  was  actually 
made  and  delivered,  such  intention  must  be  given  force,  and, 
if  sufficient,  will  have  the  effect,  so  far  as  the  construction  of 
the  contract  is  concerned,  to  change  the  place  of  its  execution 
to  correspond  with  the  intention  of  the  parties.  Looking  to 
the  policy  in  question  we  find  inserted  therein  a  condition 
as  follows : 

**  This  policy  is  a  contract  made  and  to  be  executed  in 
the  state  of  New  York,  and  shall  be  construed  only  accord- 
ing to  the  charter  of  the  company  and  the  laws  of  that 
state,  and  no  suit  shall  be  brought  against  the  company 
upon  this  policy  except  in  the  courts  of  that  state  or  in  the 
circuit  or  district  court  of  the  United  States ;  nor  shall  any 
such  suit  be  brought  after  the  lapse  of  one  year  from  the 
time  when  the  cause  of  action  accrues." 

From  which  it  clearly  appears  that  it  was  the  intent  of  the 
parties  to  locate  the  place  of  its  execution  in  the  state  of  New 
York,  Especially  does  this  appear  to  have  been  the  inten- 
tion of  the  defendant.  The  provision  above  quoted  appears 
as  a  part  of  the  printed  form  of  the  policy  issued  J>y  the 
company.  It  could  have  been  inserted  therein  only  after 
full  consideration,  and  its  insertion  could  have  had  but  one 
object,  and  that  was  to  bring  the  policy  as  fully  within  the 
laws  of  the  state  of  New  York  as  though  it  had  been  actu- 
ally executed  and  delivered  therein.  This  was  done  for  the 
benefit  of  the  company,  and  it  must  abide  the  results  flowing 
therefrom.  In  our  opinion  sufficient  appears  upon  the  face 
of  the  policy  to  require  us  to  construe  it  as  though  it  had 
been  actually  executed  and  delivered  in  the  state  of  New 
York.  It  must  follow  that  the  statute  in  question  must  be 
given  force  in  determining  rights  founded  thereon. 

This  brings  us  to  the  consideration  of  the  claim  of  the 
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company  that  it  had  complied  with  the  requirements  of  the 
statute.  It  appears  firom  the  record  that  within  the  sixty- 
days  next  preceding  the  time  when  the  premium  in  payment 
of  which  default  was  afterwards  made,  became  due,  a  notice 
in  substantially  the  following  form  was  mailed  as  required 
by  the  statute : 

**  In  accordance  with  your  contract  No.  204,439  ^^^^  ^^^s 
company,  $47.70  will  be  due  on  the  28th  day  of  August, 
1892,  and  payable  to 

Yours  respectfully, 

William  H.  Lambeth,  General  Agent." 

And  it  is  claimed  on  the  part  of  the  defendant  that  this 
was  a  substantial  compliance  with  that  portion  of  the  statute 
which  authorizes  the  company  to  send  out  the  notice  therein 
provided  for  within  the  sixty  days  next  before  the  time  when 
the  premium  to  which  it  relates  will  become  due.  The  lan- 
guage of  the  statute  is  that  said  notice  shall  state  when  the 
premium  will  fall  due,  and  that  if  not  paid  the  policy  and 
all  payments  thereon  will  become  forfeited  and  void.  It  is 
conceded  by  the  defendant  that  the  notice  above  referred  to 
did  not  upon  its  face  comply  with  the  requirements  of  the 
statute  ;  but  it  is  argued  in  its  behalf  that  since  it  contained 
a  reference  to  the  policy  and  a  statement  that  the  premium 
would  become  due  in  accordance  with  its  provisions,  and 
since  under  such  provisions  the  effect  of  non-payment  was  a 
forfeiture,  that  it  was  in  substantial  compliance  with  the 
provisions  of  the  statute,  and  should  have  the  same  force  as 
though  the  effect  of  the  non-payment  had  been  fully  stated 
in  the  notice. 

There  is  much  force  in  this  reasoning,  and  if  it  could  be 

assumed  that  every  policy  holder  was  either  a  lawyer  or  a 

man  of  business  sagacity,  it  might  be  proper  to  hold  that 

such  a  notice  was  in  compliance  with  the  statute.      But 

courts  can  take  judicial  notice  of  no  such  fact,  if  fact  it  be, 

in  reference  to  the  business  qualifications  of  policy  holders, 

and  they  must  assume  that  the  legislature  meant  not  only  to 

have  the  minds  of  the  policy  holders  refreshed  by  the  notice 

as  to  their  duties  under  the  policy,  but  also  to  have  stated  in 
14 -low 
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such  notice  and  brought  directly  home  to  them,  the  conse- 
quences flowing  from  the  non-payment  of  the  premium. 
And  we  are,  therefore,  unable  to  hold  that  the  notice  in  the 
case  at  bar  was  equivalent  to  the  one  required  by  the  statute. 
It  follows  that  the  policy  was  governed  by  the  statute ;  that 
no  notice  as  therein  required  had  been  sent  by  the  company, 
and  that  for  that  reason  it  had  not  been  forfeited  by  the 
assured  at  the  time  of  his  death. 

The  appellant  alleges  one  other  reason  for  the  reversal  of 
the  judgment,  which  it  is  necessary  for  us  to  consider.  It 
was  not  made  to  appear  from  the  record  that  there  had  ever 
been  any  tender  of  the  premium  which  became  due  before 
the  death  of  the  assured.  And  it  is  contended  that,  since 
the  payment  of  the  premium  was  a  condition  precedent  to 
the  policy  being  kept  in  force,  no  action  could  be  maintained 
thereon  until  such  condition  had  been  complied  with  by 
some  one  claiming  under  the  policy.  This  contention  is 
founded  upon  the  well-settled  legal  proposition  that  an  action 
cannot  be  maintained  upon  a  contract  by  one  party  unless 
he  has  complied,  or  offered  to  comply,  with  all  the  conditions 
on  his  part  to  be  performed.  There  is,  however,  a  well- 
settled  exception  to  this  rule,  when  it  relates  to  the  question 
of  tender  of  money,  and  that  is  that  whenever  it  clearly  ap- 
pears that  the  tender,  if  made,  would  not  have  been  accepted, 
the  contract  may  be  enforced  without  such  tender.  And  in 
our  opinion  the  question  of  tender  in  the  case  at  bar  was 
within  this  exception.  It  appears  from  the  notice  sent  by 
the  company  upon  the  receipt  of  proofs  of  death,  that  the 
company  entered  upon  the  investigation  of  the  rights  of  the 
claimant  under  the  policy  and  held  that  they  were  terminated 
by  the  non-payment  of  the  premium.  And  we  think  that 
enough  appears  to  show  that  the  company  elected  to  stand 
upon  the  forfeiture  growing  out  of  such  non-payment,  and 
would  have  refused  any  tender  of  such  premium.  Especially 
is  this  true,  in  view  of  the  fact  that  they  went  on  to  deter- 
mine the  cash  value  of  the  policy  at  the  time  of  the  default 
in  the  payment  of  premium.  This  action  of  the  com- 
pany, construed  in  connection  with  the  clause  in  the  policy 
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which  provides  that  from  the  amount  due  upon  it  shall  first 
be  taken  any  sums  due  to  the  company,  sufficiently  shows 
that  the  money  would  have  been  refused  if  properly  tendered. 
Hence  the  action  can  be  maintained  without  such  tender 
having  been  made. 

We  have  decided  this  latter  question  without  regard  to 
the  case  of  Baxter  v,  Brooklyn  Life  Ins,  Co,^  119  N.  Y.  450 
(23  N.  E.  1048),  in  which  it  was  held  by  a  majority  of  the 
court  that  the  premium  was  not  due  in  the  sense  that  the 
company  could  derive  any  advantage  from  its  non-payment, 
until  after  the  notice  required  by  the  statute  had  been  given, 
for  the  reason  that  the  minority  of  the  court  in  its  dissenting 
opinion  has  presented  such  arguments  as  to  make  us  doubt 
the  correctness  of  the  decision.  However,  it  is  probable  that 
we  should  follow  the  construction  of  the  statute  given  by  the 
highest  court  of  the  state  without  regard  to  our  judgment  as 
to  the  reasoning  therein  ;  but  it  is  not  necessary  to  deter- 
mine that  que3tion  for  the  reason  that  under  the  circum- 
stances of  this  case  the  action  could  be  maintained  without 
the  tender  of  the  premium  due. 

The  judgment  will  be  affirmed. 

Dunbar,  C.  J.,  and  Stiles,  Scott  and  Anders,  JJ., 
concur. 


[No.  1508.    Decided  November  a6, 1894.] 

Ei«LA  W.  Griesemer,  Administratrix,  Respondent,  v. 
The  Mutuai.  Life  Insurance  Company  op  New  York, 
Appellant, 

I,KX  I^OCI    CONTRACTUS — INSUBANCB  CONTRACT — AGRBEMBNT    OF 

PARTIBS. 

Where  an  application  for  a  policy  of  life  insurance  provides  that 
"this  application  is  made  to  the  Mutual  Life  Insurance  Company  of 
New  York,  subject  to  the  charter  of  the  company  and  the  laws  of  the 
state  of  New  York,"  it  is  sufficient  to  locate  the  contract  in  that 
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state,  although  made  elsewhere,  and  require  that  rights  thereunder 
should  be  determined  by  its  laws. 

Appeal  from  Superior  Court,  Pierce  County, 

Charles  IV.  Seymour,  for  appellant. 

S,  Warburion  {Crowley,  Sullivan  &  Grosscup,  of  counsel), 
for  respondent. 

The  opinion  of  the  cx)urt  was  delivered  by 

HoYT,  J. — The  only  substantial  difference  between  this 
case  and  No.  1507,  just  decided  (anfe^  p.  202),  is  that  the 
clause  set  out  and  construed  in  that  case  was  not  in  the 
policy  upon  which  this  action  was  brought.  There  was, 
however,  in  the  application  upon  which  it  was  issued  a  pro- 
vision that,  **  This  application  is  made  to  the  Mutual  Life 
Insurance  Company  of  New  York,  subject  to  the  charter  of 
the  company  and  the  laws  of  the  state  of  New  York  ";  and, 
in  our  opinion,  this  was  sufficient  to  locate  the  contract  in 
that  state,  and  require  that  rights  thereunder  should  be  de- 
termined by  its  laws. 

Hence,  for  the  reasons  stated  in  the  opinion  in  the  forego- 
ing case,  the  judgment  rendered  in  this  must  be  affirmed. 

Dunbar  C.  J.,  and  Scott,  Stii.es  and  Anders,  JJ.,  con- 
cur. 


[No.  1445.    Decided  November  ay,  1894..] 

E.  N.  Sargent,  Appellant,  v.  The  City  of  Tacoma, 
Respondent. 

MUNICIPAI,    corporations— WABII,ITY    FOR    CHANGE    OF   STREET 
GRADE— LIMITATIONS. 

The  establishment  of  street  grades  within  the  meaning  of  Gen. 
Stat.  §  759,  prohibiting  changes  of  grades  without  prepayment  of 
damages,  where  injury  accrues,  contemplates  a  grade  established  by 


SARGENT  V.  CITY  OF  TACOMA  218 

Nov.  1894.]  Opinion  of  the  Court— Stii^es  J. 

the  actual  improvement  of  a  street  to  a  grade,  or  the  formal  adop- 
tion of  one  by  ordinance  or  resolution. 

Under  Laws  1883,  p.  63  (Gen.  Stat.  ^  759),  prohibiting  a  change  in 
the  established  grade  of  any  street  without  furst  compensating  the 
owner  of  any  building  constructed  upon  said  street  for  the  accriiing 
damage,  an  action  will  not  lie  for  damages  on  the  part  of  a  property 
owner  who  has  constructed  a  building  on  a  street  prior  to  the  estab-' 
lishment  of  the  grade  thereof  by  ordinance,  although  he  may  have 
done  the  work  pursuant  to  grade  stakes  set  him  by  a  deputy  showing 
a  grade  proposed  by  the  city  surveyor,  and  in  accordance  with  which 
bids  for  the  improvement  of  the  street  had  been  called  for,  but  no 
other  action  had  been  taken  by  the  city  council  and  mayor  confirm- 
ing or  establishing  the  proposed  grade,  which  they  afterwards  by 
ordinance  fixed  several  feet  lower. 

The  plaintiff  In  an  action  for  the  recovery  of  damages  resulting 
from  a  change  of  street  grade  cannot  file  an  amended  complaint 
setting  up  as  a  second  cause  of  action  the  injury  to  his  land  caused  by 
raising  the  grade  of  the  street  above  the  natural  surface,  when  the 
work  has  been  done  more  than  three  years  prior  to  the  filing  of  the 
amended  complaint. 

Appeal  from  Superior  Courts  Pierce  County, 

Thomas  Carroll  and  Hagerman  &  Carroll^  for  appellant. 
James  Wickersham  and  Stacy  W,  Gibbs,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — Appellant  brought  this  action  to  recover  dam- 
ages for  the  change  of  a  street  grade  in  front  of  property 
whereon  he  had  erected  a  building.  The  trial  having 
resulted  in  a  non-suit,  he  appeals  from  a  judgment  entered 
thereon. 

The  cause  of  action  arose  while  the  city  of  Tacoma  was 
operating  under  its  special  charter  of  1886,  which  authorized 
the  city  government  to  establish  the  grades  of  streets.  (Laws 
1885-6,  p.  199,  §  48,  Subd.  12).  Sec  5  of  the  charter,  in 
general  terms,  vested  the  power  and  authority  given  to  the 
**  city  government  *'  in  a  mayor  and  council,  but  the  various 
provisions  of  the  act  left  it  uncertain  which  of  the  powers 
conferred  might  be  exercised  by  resolution  of  the  council 
alone,  and  which  must  be  exercised  by  ordinance  with  the 
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concurrence  of  the  mayor.  But  we  are  satisfied  that  the 
establishment  of  street  grades  within  the  meaning  of  the 
act  of  1883,  prohibiting  the  changes  of  grades  so  as  to 
render  the  raising  or  lowering  of  buildings  necessary,  with- 
out the  pre-pay ment  of  damages  (Gen.  Stat.  §759),  con- 
templated either  a  grade  established  by  the  actual  improve- 
ment of  a  street  to  a  grade,  or  the  formal  adoption  of  a 
grade  by  ordinance  or  resolution.  There  is  good  authority 
for  the  latter  proposition.  Stewart  v.  City  of  Clinton,  79 
Mo.  603 ;  Mattingly  v.  City  of  Plymouth,  100  Ind.  545 ; 
Nebraska  City  v,  Lampkin,  6  Neb.  27. 

It  is  not  necessary,  however,  to  decide  between  these 
methods  for  the  purposes  of  this  case.  The  city  of  Tacoma 
generally  followed  the  method  of  fixing  grades  by  ordinance, 
and  it  pursued  that  course  in  this  instance  when  it  estab- 
lished the  grade  of  south  C  street,  which  it  now  claims  to  be 
the  first  and  only  grade  established  there.  The  facts  devel- 
oped in  this  case  did  not  show  the  establishment  of  a  grade 
in  either  of  the  methods  above  mentioned.  Appellant  being 
about  to  erect  a  building  fronting  on  C  street  at  the  comer  of 
South  25th,  in  April,  1890,  appliM  to  a  deputy  city  surveyor 
to  know  where  the  grade  line  of  the  street  was,  and  was  by 
him  furnished  certain  data  which  he  accepted  as  authoritative, 
and  then  proceeded  with  his  building.  At  that  time  the 
street  had  never  been  improved,  but  a  resolution  for  its  im- 
provement **as  per  diagram  to  be  made  by  the  city  sur- 
veyor" had  been  adopted.  The  surveyor  had  made  a  sur- 
vey and  a  diagram  and  had  filed  the  latter  in  the  office  of 
the  city  clerk.  The  street  committee  had  had  under  consid- 
eration the  matter  of  an  official  grade,  and  had  agreed  upon 
the  grade  recommended  by  the  surveyor ;  but  no  action  in 
reference  thereto  had  been  taken  by  the  council.  May  21, 
1890,  pursuant  to  an  order  of  the  council,  a  contract  was  let 
for  the  grading  of  the  street  **  according  to  the  established 
grade ;"  but  on  June  7  an  ordinance  was  passed  fixing  the 
grade  several  feet  lower  than  had  been  recommended  and 
the  contract  was  recalled  and  a  new  one  made  according  to 
this  arrangement.     In  the  mean  time  appellant  had  pro- 
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ceeded  with  the  erection  of  his  building,  relying  upon  the 
information  given  him  by  the  deputy,  whom  he  had  paid  for 
his  services.  The  statute  did  not  define  the  duties  of  the 
sun^eyor,  and  no  ordinance  was  proven  which  made  it  his 
duty  to  furnish  such  information  as  was  given  to  appellant, 
such  as  that  even  if  the  surveyor  had  himself  given  the  in- 
formation it  could  be  charged  that  he  neglected  an  official 
duty.  Under  the  circumstances,  the  city's  records  were  the 
only  resort  to  which  appellant  could  repair  for  the  informa- 
tion he  asked.  He  employed  an  individual  for  whom  the 
city  was  in  no  wise  responsible  to  make  the  inquiry  for  him, 
and  he  was  misinformed.  The  resulting  damage  was  there- 
fore not  due  to  any  negligence  of  the  city  for  which  it  could 
be  held  {Waller  v.  City  0/  Dubuque,  69  Iowa  541,  29  N. 
W.  456) ;  and  there  having  been  no  established  grade  it  was 
not  liable  under  the  statute. 

In  September,  1893,  appellant  endeavored,  by  setting  up 
a  second  cause  of  action,  to  recover  for  the  injury  to  his  land 
caused  by  the  raising  of  the  grade  of  the  street  above  the 
natural  surface,  but  the  court  held  his  action  upon  that 
ground  barred  by  the  statute  of  limitations.  This  ruling  was 
proper  as  the  work  was  done  more  than  three  years  prior  to 
the  filing  of  the  amended  complaint.  If  actions  of  this  kind 
are  regarded  as  trespasses  upon  real  property,  the  three 
years'  limitation  created  by  Code  Proc.  §  115,  covered  this 
case  ;  but  if  they  are  not,  then  Code  Proc.  §  120,  limiting 
actions  for  relief  not  otherwise  provided  for  to  two  years,  did 
cover  it. 

The  judgment  is  therefore  affirmed. 

Dunbar,  C.  J.  and  Hoyt,  Anders  and  Scott,  JJ.,  con- 
cur. 
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[Ko.  1558.    Decided  November  27, 1S94.] 

The  County  of  Chehaus.  Respondent,  v.  J.  C.  Pearson 
ET  AL.,  Appellants, 

APPEAL— PAILURB  To  FILE  TRANSCRIMS-DISMISSAL. 

An  appeal  will  be  dismissed  where  the  only  excuse  for  failure  to 
file  the  transcript  within  the  time  required  by  law  is  the  certificate  of 
the  clerk  ''  that  owing  to  the  press  of  other  business  in  my  office  I 
have  been  unable  to  sooner  make  up  this  transcript." 

Appeal  from  Superior  Court,  Chehalis  County, 

George  D.  Schofield  and  O.  V.  Linn  (Z  D.  Schofield,  of 
counsel),  for  appellants. 

Austin  E,  Griffiths,  for  respondent. 

Per  curiam. — The  respondent  moves  to  dismiss  this  appeal 
on  the  ground  that  the  record  has  not  been  sent  up,  the  time 
having  expired.  The  judgment  appealed  from  was  rendered 
September  2,  1893,  and  notice  of  appeal  was  given  February 
28,  1894.  The  motion  to  dismiss  was  served  on  the  12th 
day  of  October  last,  and  on  the  following  day  the  transcript 
was  filed.  In  addition  to  the  usual  certificate,  the  clerk  cer- 
tified as  follows  :  **  And  I  further  certify  that  owing  to  the 
press  of  other  business  in  my  oflSce  I  have  been  unable  to 
sooner  make  up  this  transcript."  And  upon  this  ground 
only  is  such  motion  resisted. 

There  is  no  showing  of  any  kind  made  that  the  appellants 
had  requested  a  transcript  to  be  sent  up  before  this  time,  and 
if  it  were  to  be  prestuned  in  their  fevor  that  they  had  within 
a  reasonable  time  demanded  one,  then  taking  into  considera- 
tion the  long  delay  in  filing  it,  the  court  would  require  some 
additional  showing  as  to  the  nature  and  amount  of  the 
**  other  business  **  pending  in  the  office  of  the  clerk  of  Che- 
halis cotmty  which  prevented  him  from  preparing  a  trans- 
cript of  less  than  twenty  pages  during  the  several  mouths 
which  elapsed  before  the  motion  was  made. 

Dismissed. 
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[No.  157a    Dedded  Norember  27, 1894! 

Samuki,  D.  Gustin  et  ax.,  Respondents,  v.  Thomas  Josb 
KT  AL.,  Appellants. 

APPBAI,— PAILURB  TO  PROSECUTB— DISMISS AI,. 

A  motion  to  dismiss  an  appeal  for  failure  to  send  up  the  record  and 
to  diligently  prosecute  the  appeal,  will  not  be  entertained,  when  the 
motion  is  not  made  until  after  the  appellant  has  furnished  the  record. 

Appeal  from  Superior  Courts  King  County. 

Opinion  on  motion  to  dismiss  the  appeal. 

C.  IV.  Turner,  for  appellants. 
/ohn  G.  Barnes,  for  respondents. 

Per  curiam.  — Respondents  move  to  dismiss  the  appeal  in 
the  above  entitled  action,  to  affirm  the  judgment  of  the  su- 
perior court,  and  to  render  judgment  against  appellants  and 
their  sureties  on  the  appeal  bond  for  the  amount  of  said 
judgment  appealed  from,  and  for  damages  and  costs,  on  the 
^ound  that  the  record  on  appeal  has  not  been  sent  up,  and, 
secondly,  on  the  grotmd  and  for  the  reason  that  the  said  appeal 
has  not  been  diligently  prosecuted.  Some  affidavits  have  been 
£led  by  the  appellants  in  opposition  to  this  motion,  and  some 
counter  affidavits  by  the  respondents,but  we  will  not  enter  into 
the  consideration  of  these  affidavits  for  the  reason  that  it  ap- 
pears that  the  record  in  this  case  had  been  sent  up  by  the  ap- 
pellants prior  to  the  filing  of  the  motion  to  dismiss  by  the  re- 
spondents. It  also  appears  that  appellants'  brief  had  been 
served  on  the  respondents  as  early  as  July  31st,  while  the 
motion  to  dismiss  was  not  filed  in  this  court  until  November 
13th.  The  respondents  have  not  brought  a  short  record 
here  in  furtherance  of  their  motion  to  dismiss,  and  it  was  not 
necessary,  for  the  record  had  already  been  sent  here  by  the 
appellants. 

This  court  has  uniformly  held  that  where  motions  of  this 
kind  are  made  after  the  record  has  been  furnished  by  the  ap- 
pellant that  the  motion  to  dismiss  will  not  be  entertained. 
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We  see  no  reason  why  we  should  vary  the  rule  in  this  case. 
If,  upon  the  default  of  the  appellants,  the  respondents  had 
availed  themselves  of  their  privilege  to  have  moved  the  dis- 
missal of  the  appeal  for  that  reason,  the  court  would  have 
considered  it,  and  without  good  cause  shown  for  the  delay 
would  have  granted  the  motion  ;  but  inasmuch  as  they  have 
waited  until  the  default  has  been  cured  by  the  affirmative 
action  of  the  appellants  we  cannot  see  that  they  have  re- 
ceived any  substantial  injury  by  the  delay.  It  is  true,  as 
respondents  orally  contended,  that  the  case  might  have  been 
reached  and  disposed  of  at  the  present  term  had  the  appel- 
lants proceeded  promptly  to  perfect  their  appeal ;  but  if  re* 
spondents  had  desired  such  speedy  determination  of  the  case 
they  should  have  moved  against  the  appellants  while  they 
were  in  default,  and  that  objection  would  then  have  been 
obviated.  Under  the  circumstances  as  they  exist  the  motion 
will  be  denied. 


[No.  1396.    Decided  Novembw  30, 1894.] 

Nathaniel  B.  Dennky,  Administrator,  Appellant,  v.  Hol- 
i^N  Parker,  Respotident, 

EXBCUTORS  AND  ADMINISTRATORS— P0WB&  TO  COMPROMISE  SUIT 
— ATTORNEY  AND  CI,IKNT— RATIFICATION  OF  UNAUTHORIZED 
COMPROMISE. 

Although  a  stipulation  for  the  compromise  of  a  suit  may  have  been 
entered  into  by  the  attorneys  for  the  respective  parties  without  au- 
thority, yet  it  will  be  sufficient  if  it  appears  that  their  action  was 
subsequently  ratified  by  their  clients. 

The  representative  of  a  decedents*  estate  has  power  to  compromise 
law  suits  involving  realty  belonging  thereto,  when  the  legal  title  is. 
in  the  adverse  party,  without  submitting  the  matter  to  the  probate 
court  for  authorization  and  approval.  (Dunbar.  C.  J.,  and  ScoTT, 
J.,  dissent.) 

Appeal  from  Superior  Court,  Walla  Walla  County. 
B.  L,  &  J,  L,  Sharpstein,  for  appellant. 
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It  is  not  competent  for  a  personal  representative  to  divest  the  title  of 
his  decedent  to  real  estate  except  in  the  manner  provided  by  law  for 
the  conveyance  of  the  real  estate  of  deceased  persons.  Particularly 
is  this  true  if  the  consent  of  the  probate  court  is  not  obtained. 
Lucich  V.  Medin,  3  Nev.  108 ;  Jones  v.  Lee,  22  S.  W.  1092.  The 
power  to  compromise  is  limited  to  personal  estate.  Wood  v,  Tunni- 
^f^,74N.Y.43. 

An  attorney  retained  to  prosecute  a  case  has  no  implied  authority 
to  compromise  it.  Hallack  v.  Loft,  34  Pac.  568  ;  Mechem,  Agency, 
§  813;  Weeks,  Attorneys,  §  219;  2  Freeman,  Judgments  (4th  ed.)  ^ 
463  ;  Dickerson  v.  Hodges,  10  Atl.  iii ;  Wadhatnsv,  Gay,  73  111.  415. 

Lester  S,  Wilson^  for  respondent. 

The  case  of  Parker  v.  Providence ,  etc,.  Steamship  Co,,  23  Atl.  Rep. 
xo2y  and  the  authorities  therein  cited,  fully  cover  the  question  of 
compromise  of  suits  by  executors,  and  the  rights  of  the  respective 
parties  thereunder.  The  fact  that  the  case  at  bar  involves  real  estate 
puts  it  on  no  different  footing  than  a  case  involving  any  other  pro- 
perty of  an  estate,  in  this  respect. 

The  opinion  of  the  court  was  delivered  by 

Hoyt,  J. — Plaintiff,  as  administrator  of  the  estate  of 
Timothy  P.  Denney,  deceased,  brought  this  action  to  recover 
the  possession  of  certain  real  property  therein  described,  on 
the  ground  that  it  was  a  part  of  said  estate.  The  claim  to 
possession  grew  out  of  the  following  state  of  facts  :  In  the 
life  time  of  said  Timothy  P.  Denney  he  conveyed  the  prop- 
erty in  question,  with  several  other  tracts,  to  the  defendant. 
Thereafter  an  action  was  brought  by  said  Denney  to  have  it 
declared  that  the  said  defendant  held  these  tracts  of  land  in 
trust  for  him.  The  district  court  of  the  territory  in  which 
the  action  was  commenced  made  a  decree  substantially  as 
prayed  for  by  the  plaintiff,  and  as  a  part  thereof  directed 
that  the  defendant  should  within  a  time  limited  make  a  deed 
of  the  premises  to  the  plaintiff.  This  deed  was  made  by 
defendant,  who  at  the  time,  by  reservation  and  declaration, 
dearly  showed  that  he  only  made  it  because  of  the  require- 
ments of  the  decree  and  not  for  the  purpose  of  affecting  the 
rights  of  the  parties  as  determined  upon  appeal.  An  appeal 
to  the  supreme  court  of  the  territory  was  afterward  taken. 
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where  such  proceedings  were  had  that  the  judgment  of  the 
district  court  was  affirmed.  From  the  judgment  of  affirm- 
ance an  appeal  was  taken  to  the  supreme  court  of  the  United 
States. 

During  the  pendency  of  the  cause  in  the  supreme  court 
of  the  territory  the  plaintiff  died,  and  his  wife,  Elizabeth 
Denney,  as  executrix  of  his  last  will,  was  substituted  as 
plaintiff.  In  the  supreme  court  of  the  United  States  a  stipu- 
lation was  entered  into  by  the  attorneys  for  the  respective 
parties,  in  which  it  was  agreed  that  the  defendant  should  be 
entitled  to  the  premises  in  controversy  in  this  case,  and 
should  receive  a  deed  therefor  from  the  plaintiff;  that  the 
plaintiff  should  be  entitled  to  the  possession  of  the  other 
tracts  which  were  the  subject  matter  of  the  proceedings  in 
that  cause,  and  should  receive  a  deed  therefor  from  the  de- 
fendant ;  that  the  defendant  should  pay  the  plaintiff  the  sum 
of  $2,000 ;  that  the  respective  parties  should  pay  their  own 
costs  and  that  the  appeal  should  be  dismissed.  That  the 
terms  of  this  stipulation  were  fully  complied  with,  and, 
upon  suggestion  to  that  effect,  an  order  made  by  the 
supreme  court  of  the  United  States  dismissing  the  appeal. 

The  defendant  relies  upon  these  proceedings  to  establish 
title  in  himself.  He  also  relies  upon  the  statute  of  limita- 
tions. The  plaintiff  contends  that  this  stipulation,  and 
the  proceedings  had  in  pursuance  thereof,  could  not  afiect 
the  title  to  the  property  in  question.  This  contention  is 
based  upon  three  principal  grounds  ;  First,  that  it  does  not 
appear  that  the  attorneys  who  signed  the  stipulation  were 
authorized  by  their  respective  clients  so  to  do  ;  second,  that 
under  our  statutes  an  executor  or  administrator  of  an  estate 
has  no  authority  to  compromise  a  suit  of  any  kind,  except- 
ing when  authorized  so  to  do  by  order  of  the  probate  court 
in  which  the  administration  of  the  estate  is  pending  ;  and 
third,  that  even  if  it  be  conceded  that  such  a  compromise 
may  be  made  in  a  suit  in  which  the  title  to  real  property  is 
not  involved,  it  cannot  be  done  when  the  effect  of  the  com- 
promise is  to  pass  title  to  real  estate. 

As  to  the  first  proposition,  it  is  sufficient  to  say  that,  1 
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though  it  may  not  appear  from  the  transcript  that  the  attor- 
neys who  signed  the  stipulation  had  been  authorized  so  to 
do,  yet  it  does  appear  that  their  action  in  so  doing  was  fully 
ratified  by  their  respective  clients. 

As  to  the  next  proposition,  it  is  contended  that  since  our 
statutes  as  to  the  settlement  of  estates  require  that  the 
action  of  its  representative,  in  compromising  claims  in  favor 
of  or  against  the  estate,  be  subject  to  the  approval  of  the 
probate  court,  it  should  be  held  that  his  action  in  the  con- 
duct of  suits  for  or  against  the  estate  should  likewise  be 
subject  to  its  approval.  There  is  much  force  in  this  conten- 
tion, but  it  seems  to  us  that  there  should  be  a  distinction 
drawn  between  the  compromise  of  claims  out  of  court  and 
the  conduct  of  a  litigated  case  in  court.  In  the  latter  case 
the  representative  is  often  called  upon  to  act  at  once  and 
without  any  opportunity  of  consulting  the  probate  court, 
and  his  action  once  taken  and  acted  upon  by  the  court  in 
which  the  action  is  pending  is  generally  beyond  recall^ 
should  the  probate  court  thereafter  disapprove  of  the  course 
taken.  It  must  follow  that  from  the  very  necessities  of  the 
case  such  representative  has  to  act  without  consulting  the 
probate  court,  and  under  such  circumstances  that  his  action 
will  be  final  without  its  approval.  And  this  being  so  as  to 
his  action  in  conducting  a  case,  it  should  follow  that  if  dur- 
ing its  progress  an  opportunity  to  compromise  is  ofiered, 
the  representative  should  have  power  to  act  in  reference 
thereto  without  the  control  of  the  probate  court.  It  may- 
well  happen  in  the  conduct  of  a  case  that  a  favorable  com- 
promise will  be  offered  to  the  representative  of  the  estate,. 
and  that  to  give  it  the  benefit  of  such  compromise  he  must 
accept  or  reject  it  at  once,  and  if  he  has  not  the  power  to 
act  until  he  can  confer  with  the  probate  court  the  oppor- 
tunity to  accept  the  advantageous  compromise  may  be 
entirely  lost.  The  interests  of  the  estate  are  necessarily 
committed  almost  entirely  to  the  administrator  so  far  as  they 
may  be  affected  by  issues  joined  in  an  action,  and  within 
those  issues  he  should  be  given  full  power  to  adjust  matters 
as  between  the  estate  and  the  other  party  to  the  action.     By 


288  DENNBY   v.  PARKER 

Opinion  of  the  Court— HoYT,  J.  [lo  Wash. 

his  neglect  of  the  interests  of  the  estate  in  the  prosecution 
or  defense  of  the  action  its  rights  could  be  lost  beyond  the 
power  of  the  probate  court  to  save  them,  and  if  its  rights 
can  be  affected  by  the  negative  action  of  the  administrator 
in  the  conduct  of  the  case,  there  is  no  reason  why  he  should 
not  have  the  right  to  affect  them  by  his  positive  action  as 
to  the  subject  matter  in  litigation.  Taking  into  considera- 
tion all  of  our  statutes  in  reference  to  the  settlement  of 
estates,  we  feel  compelled  to  hold  that,  in  an  action  prose- 
cuted or  defended  in  good  faith  by  a  representative  thereof 
he  has  power  to  adjust  its  rights  with  the  contending  party 
so  far  as  they  might  be  affected  in  the  action  if  prosecuted 
to  judgment. 

And  we  can  see  no  good  reason  for  limiting  such  power 
to  cases  not  involving  title  to  real  estate.  If  the  power  to 
compromise  exists,  it  should  only  be  limited  by  the  issues 
made  by  the  pleadings.  In  the  case  in  which  the  stipula- 
tion in  question  was  filed,  the  title  to  the  land  therein 
described  was  directly  involved,  and  if  it  had  been  prose- 
cuted to  judgment  might  have  resulted  in  the  defeat  of  all 
claims  thereto  on  the  part  of  the  estate.  Such  being  the 
fact,  it  was  within  the  authority  of  the  representative  to 
make  the  compromise  provided  for  in  the  stipulation. 

Besides,  the  effect  of  the  stipulation  was  not  to  transfer 
the  legal  title  of  the  property  of  the  estate.  At  the  be- 
ginning of  the  controversy  the  legal  title  was  in  the  de- 
fendant, and  it  was  still  there  at  the  date  of  the  compromise, 
excepting  so  far  as  it  was  affected  by  the  deed  made  by  him 
in  pursuance  of  the  decree  rendered  by  the  district  court 
And  it  clearly  appears  from  the  record  that  such  deed  was 
not  made  for  the  purpose  of  affecting  the  title  of  the  property, 
or  t'he  right  of  the  court  to  fully  adjudicate  in  reference 
thereto  upon  the  appeal  which  was  thereafter  taken.  Hence, 
for  the  purposes  of  the  action  which  was  Spending  in  the  Su- 
preme Court  of  the  United  States  at  the  time  the  stipulation 
was  signed,  this  deed  could  have  no  force,  and  the  cause 
should  be  treated  as  though  the  legal  title  yet  remained  in 
the  defendant.     It  follows  that  in  what  was  done  in  pursu- 
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ance  of  the  stipulation,  the  legal  title  to  certain  pieces  of 
property  was  acquired  by  the  estate,  and  in  consideration 
thereof  its  equitable  title  to  certain  other  property  was  sur- 
rendered. 

We  have  come  to  this  conclusion  without  giving  any  force 
to  the  fact  that  this  suit  was  pending  before  the  death  of 
Timothy  P.  Denney,  and  have  treated  it  as  though  it  were 
a  suit  commenced  by  the  representative  of  his  estate  after  his 
death.  But  from  the  fact  that  it  was  commenced  before  his 
death,  and  that  under  our  statute  his  representative  took  his 
place  in  the  action  after  his  death,  it  could  well  be  argued 
that  she  so  took  it  with  the  same  powers  to  control  its  course 
and  prosecute  or  compromise  it  as  he  would  have  had  if  he 
had  lived.  If  he  had  lived  there  would  have  been  no  doubt 
as  to  his  power  to  compromise  the  matter  with  the  defendant, 
and  by  reason  of  his  death  pending  the  action  the  rights  of 
the  parties  should  not  be  changed. 

Much  of  the  argument  of  the  appellant  has  been  founded 
upon  the  fact  that  since  the  will  of  Timothy  P.  Denney, 
which  devised  all  of  his  property  to  his  wife,  who  as  exe- 
cutrix compromised  the  suit,  made  no  reference  to  his 
children,  or  grandchildren,  he  died  intestate  as  to  them,  and 
for  that  reason  she  could  not  convey  the  interests  of  the 
estate.  This  proposition  is  no  doubt  true  so  far  as  anything 
she  might  do  as  devisee  under  the  will,  and  in  what  we  have 
said  we  have  given  no  force  whatever  to  her  rights  as  such 
devisee,  but  have  founded  them  entirely  upon  her  authority 
as  the  representative  of  the  estate. 

The  judgment  of  the  superior  court  will  be  affirmed. 

Stupes  and  Anders,  JJ.,  concur. 

Dunbar,  C.J.  (dissenting),—!  am  unable  to  agree  with 
the  majority  opinion  rendered  in  this  case.  It  is  conceded 
that  our  statute  as  to  settlement  of  estates  requires  that  the 
action  of  its  representative  in  compromising  claims  in  favor 
of  or  against  the  estate  must  be  subjected  to  approval  of  the 
probate  court.  I  know  of  no  reason  why  the  action  of  the 
representative  of  the  estate  in  the  conduct  of  suits  for  or 
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against  the  estate  should  not  be  likewise  subject  to  the  ap- 
proval of  the  court.  Nor  can  I  see  room  for  any  distinction 
between  the  compromise  of  claims  out  of  court  and  the  com- 
promise of  a  claim  which  has  prior  to  the  compromise  been 
a  case  in  court.  It  is  true,  as  the  majority  say,  that  the  ad- 
ministrator or  representative  is  often  called  upon  to  act  at 
once  and  without  any  opportunity  of  consulting  the  probate 
court,  and  it  is  also  doubtless  true  that  opportunities  may  be 
lost  to  benefit  the  estate  by  reason  of  delays  which  naturally 
accompany  the  approval  of  the  probate  court.  But  it  does 
not  follow  that  because  of  inconveniences,  either  imaginary 
or  real,  the  safeguards  which  the  law  has  thrown  around  the 
estates  of  deceased  persons  in  the  interests  of  minors  should 
be  entirely  withdrawn.  If  this  doctrine  were  carried  to  its 
logical  result  there  would  be  no  occasion  for  the  interposition 
of  the  probate  court  at  all,  for  the  representative  of  the  es- 
tate, acting  with  unlimited  independence,  could  make  such 
disposition  of  the  estate  as  to  his  judgment  seemed  best. 

It  is  also  true  that  instances  might  arise  whereby,  through 
the  neglect  of  the  administrator,  the  estate  might  suffer  in 
spite  of  the  watchful  care  of  the  court ;  but  because  injury 
might  happen  to  the  estate  in  spite  of  this  care  is  no  reason 
why  the  care  or  guardianship  of  the  court  should  be  with- 
drawn altogethei . 

Neither  does  it  make  any  difference  in  principle  that  this 
action  had  once  been  in  court,  for  once  we  establish  the  rule 
that  power  to  compromise  the  estate  and  deal  with  its  prop- 
erty is  conferred  upon  the  representative,  simply  because  a 
case  involving  the  question  of  disposition  of  the  estate  has 
been  in  court,  then  it  opens  the  doors  to  collusion  between 
the  administrator  and  outside  parties  desiring  to  purchase, 
and  all  that  is  necessary  to  perpetrate  a  fraud  upon  the  estate 
is  to  go  through  the  formality  of  instituting  proceedings  in 
the  court  for  the  disposition  of  the  estate,  then  withdraw 
such  proceedings  and  consummate  any  prior  arrangement 
that  has  been  made  between  the  administrator  or  represen- 
tative of  the  estate  and  the  purchaser. 

It  has  always  been  the  policy  of  the  law  to  submit  the  in- 
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terests  of  the  estates  of  minoi  heirs  to  the  vigilant  scrutiny 
of  a  court.  That,  I  think,  is  the  expressed  policy  of  our 
law,  and  I  .think  courts  should  be  exceedingly  careful  in  re- 
moving any  of  the  safeguards  which  the  law  has  placed 
around  these  estates ;  and  as  I  think  the  conclusion  to  which 
the  majority  has  come  results  in  removing  a  very  great 
security,  I  am  of  the  opinion  that  the  judgment  should  be  re- 
versed. 


Scott,  J.,  concurs. 


[No.  143a    Decided  November  30,  1894..] 

Thomas  W.  Eidson  et    ai,..  Appellants,   v.   James   H.    j^^j 
WooueRY  ET  ai..,  Respondents. 

RKPLKVIN— JUDGMENT  AGAINST  SUHBTIBS  ON  BOND — LEVY — 
GOODS  IN  CUSTODIA  I«KGIS—APPBAI^— AMOUNT  IN  CONTRO- 
VKRSY. 

Where  personal  property  seized  tinder  attachment  as  the  property 
of  the  attachment  debtor  is  claimed  by  third  persons,  and  upon  a 
trial  of  title  to  the  property  it  is  found  to  have  a  value  exceeding 
$200,  an  appeal  to  the  supreme  court  will  lie  from  the  judgment  in 
snch  proceeding,  although  the  amount  of  the  claim  of  the  attaching 
creditor  may  be  for  a  less  sum. 

Where  an  action  is  brought  under  Code  Proc,  $  255  et  seq.y  to  re- 
cover the  possession  of  personal  property,  the  judgment  therein  can 
only  be  for  the  return  of  the  property,  or,  in  case  return  cannot  be 
had,  for  its  value,  and  there  is  no  authority  in  such  action  when  the 
verdict  is  in  favor  of  defendant  for  entering  judgment  of  any  kind 
against  the  sureties  in  the  bond  given  by  plaintiff  to  secure  possession 
of  the  property. 

Where  a  sheriff  has  levied  upon  goods  under  an  attachment,  and 
possession  thereof  has  been  obtained  by  another  under  the  terms  of 
a  delivery  bond  which  requires  a  return  to  the  officer,  if  return 
tHereot  shall  be  adjudged,  the  goods  are  in  custodia  legis^  and  can- 
not be  levied  upon  by  another  officer  pending  the  litigation  of  the 

in  which  the  original  attachment  was  issued. 
15-lOW 
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Appeal  from  Superior  Courts  King  County. 

Allen  &  Powell,  for  appellants. 
Jacobs  6f  Jacobs,  for  respondents. 
The  opinion  of  the  court  was  delivered  by 

HoYT,  J. — ^Appellants  Eidson  and  Lindersmith  brought 
an  action  against  the  respondents  for  the  recovery  of  certain 
specific  articles  of  personal  property.  Such  action  was 
brought  under  the  provisions  of  the  chapter  relating  to 
claims  to  possession  of  personal  property,  and  by  virtue  of 
the  provisions  thereof  an  affidavit  was  made  and  bond  given 
to  secure  possession  of  the  property  during  the  pendency  of 
the  action.  Defendants  answered,  and  upon  trial  the  jury 
returned  a  verdict  in  their  favor,  and  found  that  the  property 
was  of  the  value  of  $800.  Whereupon,  after  a  motion  for  a 
new  trial  had  been  made  and  denied,  judgment  was,  upon 
motion  of  the  defendants,  entered  against  the  said  Eidson 
and  Lindersmith,  and  the  sureties  in  the  delivery  bond,  for 
the  amount  of  the  claim  to  secure  which  it  was  shown  the 
property  had  been  seized  by  the  defendants  upon  a  writ  of 
attachment  against  one  Freeman. 

The  amount  of  such  claim  was,  at  the  time  of  institution 
of  the  attachment  proceeding,  $197.50,  smd  for  the  reason 
that  such  claim  was  less  than  $200,  the  defendants  move  this 
court  to  dismiss  the  appeal,  taking  the  ground  that  the 
amount  of  such  claim  at  the  time  of  the  institution  of  the 
attachment  proceeding  was  the  original  amount  in  contro- 
versy within  the  contemplation  of  the  constitutional  provi- 
sion relating  to  appeals  (Art.  4,  §  4) .  In  our  opinion  this 
position  is  untenable.  The  thing  in  controversy  in  this  ac- 
tion is  the  personal  property,  possession  of  which  was  sought 
thereby,  and  since  that  was  alleged  to  have  been  of  the  value 
of  $800,  that  was  the  amount  in  controversy  as  defined  by 
said  constitutional  provision. 

The  judgment  in  this  case  must  be  reversed  for  the 
reason  that  the  pleadings  did  not  authorize  such  a  judgment, 
whatever  may  have  been  the  findings  of  the  jury  upon  the 
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issues  made  thereon.  Defendants  claim  that  it  was  war- 
ranted by  the  provisions  of  §  495  of  the  Code  of  Procedure, 
and  this  claim  is  probably  warranted  by  the  language  of  that 
section.  But  the  provisions  of  that  section  apply  only  to  the 
rendition  of  a  judgment  in  the  special  proceeding  authorized 
by  §  491,  and  have  no  reference  whatever  to  one  to  be  ren- 
dered in  an  action  in  the  nature  of  a  suit  in  replevin 
brought  under  the  provisions  of  the  chapter  (Code  Proc,  tit. 
6,  ch.  2)  relating  to  the  claim  and  delivery  of  personal  pro- 
perty. Sec.  438  provides  what  the  judgment  must  be  in 
actions  under  said  chapter,  and  no  authority  can  be  found  in 
it  for  entering  any  other  judgment  than  one  for  the  return  of 
the  property,  or,  in  case  return  cannot  be  had,  for  its  value, 
and  under  its  provisions  such  judgment  can  only  be  rendered 
against  the  plaintiff  or  defendant  in  the  action,  and  there  is 
no  authority  for  entering  a  judgment  of  any  kind  against  the 
sureties  in  the  bond  given  by  plaintiff  to  secure  possession  of 
the  property. 

There  is  some  contention  on  the  part  of  the  defendants 
that  this  was  a  proceeding  under  the  provisions  of  said  Sec. 
491,  but  even  a  superficial  examination  of  the  pleadings  and 
proceedings  had  in  the  case  will  show  that  there  is  no  foun- 
dation whatever  for  such  a  contention.  The  proceeding  was 
commenced  by  the  filing  of  a  complaint  against  the  defend- 
ants in  their  individual  capacity,  and  the  issuing  of  a 
summons  thereon,  and  thereafter  an  answer  was  regularly 
interposed,  and  every  proceeding  had  incident  to  the  prepar- 
ation for  trial  of  a  cause  of  action  under  the  provisions  of  the 
chapter  above  referred  to.  Not  only  is  the  nature  of  the 
action  made  to  appear  from  the  pleadings,  but  also  from  the 
process  by  which  possession  of  the  property  was  obtained. 
Under  the  special  proceedings  to  which  defendants  refer 
there  is  no  necessity  for  any  process  to  enable  the  plaintiff 
to  procure  possession  of  the  property.  It  is  the  duty  of  the 
sheriff,  whenever  the  affidavit  and  bond  required  by  the 
statute  are  presented  to  him,  to  deliver  the  possession  of  the 
property  to  the  claimant.  In  this  case  such  was  not  the 
course  taken ;  on  the  contrary,  regular  process  issued  to  the 
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coroner  requiring  him  to  take  from  the  defendants,  one  of 
whom  was  sheriflF  of  the  county,  the  property  in  question 
and  deliver  it  to  the  plaintiflfs. 

The  action,  then,  must  be  held  to  have  been  one  undei 
the  provisions  of  the  chapter  concerning  claims  for  the  de- 
livery of  property,  and  not  a  proceeding  by  a  claimant  under 
the  section  of  the  statute  above  cited.  It  follows  that  there 
was  no  authority  for  the  entry  of  the  judgment  from  which 
the  appeal  was  taken. 

The  foregoing  is  decisive  of  the  rights  of  the  parties  on 
this  appeal,  but,  in  view  of  a  re-trial,  it  will  be  well  for  us 
to  decide  one  or  two  other  questions  presented  by  the  record. 

The  court,  over  the  objection  of  the  plaintiffs,  permitted 
defendants  to  show  on  cross-examination  of  one  of  the  plain- 
tiffs that  the  propert)'  had  been  attached  on  a  writ  issued 
prior  to  the  one  under  which  the  defendants  justified  their 
taking,  and  showed,  by  his  testimony,  over  such  objection, 
that  in  said  prior  suit  the  property  had  been  levied  upon  and 
possession  thereof  obtained  by  the  plaintiffs  by  the  force  of 
an  affidavit  and  bond  by  the  terms  of  which  they  were  re- 
quired to  return  the  property  to  the  officer  from  whom  it  was 
taken,  if  return  thereof  should  be  adjudged.  Plaintiffs 
claim  that  it  was  not  proper  for  the  defendant!)  to  prove  these 
facts  upon  the  cross  examination  of  their  witness ;  that  if 
such  facts  were  competent  at  all  they  were  so  competent  only 
as  a  part  of  the  defendants'  case.  They  further  contend 
that  the  effect  of  such  proof  was  to  show  that  the  levy  under 
which  the  defendants  claimed  was  illegal. 

We  are  compelled  to  agree  with  the  latter  contention. 
Goods  in  the  hands  of  an  officer  under  attachment  are  in 
custodia  legis,  and  cannot  be  levied  upon  by  any  other  officer 
pending  the  litigation  of  the  case  in  which  the  attachment 
was  issued.     Drake,  Attachment  (7th  ed.),    §§   251,  267, 

331. 

And  the  possession  of  any  other  person  obtained  by  a  de- 
livery bond  which  requires  a  return  to  the  officer,  if  return 
thereof  shall  be  adjudged,  leaves  the  goods  in  the  same  sit- 
uation, so  far  as  another  levy  is  concerned,  as  though  yet  in 
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the  hands  of  the  officer  who  made  the  first  levy.  See  Pipher 
V.  Fordyce^  88  Ind.  436 ;  Bates  County  National  Bank  v, 
Owen,  79  Mo.  429. 

It  follows  from  what  we  have  said  that  if  this  testimony 
was  competent,  its  eflFect  was  to  take  from  under  the  defend- 
ants the  ground  upon  which  their  defense  rested.  It  was, 
therefore,  error  to  receive  it,  or  else  it  was  error  on  the  part 
of  the  court  to  refuse  to  give  the  plaintiflfe  the  benefit  of  the 
situation  disclosed  by  it.  In  either  case  the  error  was  suffi- 
cient to  justify  this  court  in  ordering  a  new  trial. 

Other  questions  are  suggested  in  the  briefe,  but  they  are 
not  likely  to  arise  upon  a  re-trial  of  the  cause,  and  we,  for 
that  reason,  shall  leave  them  without  further  notice. 

The  judgment  will  be  reversed  and  the  cause  remanded 
for  re-trial. 

Dunbar,  C.  J.,  and  Stilbs  and  Scott,  JJ.,  concur. 


[No.  1449.    Decided  November  30, 1894.] 

WnxAMETTB  Casket  Company,    Respondent,    v.    J.    A. 
McGoLDRiOK,  Appellant, 

PARTNBRSHIP^LIABILITY    OP    SILENT    PARTNER— BVIDKNCB— AD- 
MISSIONS— instructions. 

In  an  action  to  recover  judgment  against  defendant  as  a  silent 
partner  in  a  firm  to  which  plaintiff  had  sold  goods,  a  contract  of 
dissolution  of  a  prior  partnership  between  defendant  and  the  person 
in  whose  name  the  business  was  later  carried  on  is  admissible  in 
evidence  for  the  purpose  of  showing  defendant's  joint  ownership  in 
the  goods,  as  a  basis  of  further  proof  tending  to  show  partnership, 
and  the  general  admission  of  the  instrument  in  evidence  is  not  error 
unless  the  court  refused,  upon  request,  to  limit  its  effect  to  the  mat- 
ter of  ownership. 

In  an  action  to  subject  defendant  to  liability  as  a  partner  in  a  busi- 
ness, the  relationship  being  denied  by  him,  and  the  only  evidence 
tending  to  establish  it  being  proof  of  his  joint  ownership  in  the 
property,  and  of  alleged  admissions  on  his  part  of  the  partnership, 
it  is  error  to  refuse  defendant's  request  for  a  charge  to  the  jury  that 
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"  a  community  of  interests  in  money  or  property,  or  both,  used  in 
carrying;  on  a  business,  does  not  of  itself  constitute  a  partnership  in 
such  business.  There  must  be  some  joint  adventure  and  agreement 
to  share  in  the  profits  of  the  undertaking ;  and  though  you  should 
find  that  the  deceased  Mahoney,  in  the  business  in  question  by  him 
carried  on,  used  money  or  property,  or  both  money  and  property  of 
the  defendant  McGoldrick,  that  fact  would  not  constitute  the  defend- 
ant a  partner  in  the  business,  and  would  neither  confer  upon  him  the 
rights,  or  subject  him  to  the  liabilities,  of  a  partner  therein." 

In  an  action  which  seeks  to  charge  defendant  as  a  silent  part- 
ner, not  as  a  partner  by  holding  out,  the  introduction  of  proof  tend- 
ing to  show  that  he  has  made  admissions  of  the  partnership,  but 
not  to  plaintiff  or  anyone  representing  it,  will  not  warrant  the  court 
in  charging  the  jury  that  "  if  you  find  from  the  evidence  that  the 
defendant,  J.  A.  McGoldrick,  has  admitted  there  was  a  partnership 
between  him  and  decedent  T.  J.  Mahoney,  and  was  interested  with 
him  in  the  undertaking  business  during  the  times  set  forth  in  the 
complaint,  tha,t  is,  in  both  the  good  will  of  such  business  and  stock 
of  goods  used  in  such  business,  then  your  verdict  should  be  for  the 
plaintiff."     (Dunbar,  C.  J.,  and  ScoTT,  J.,  dissent). 

In  such  an  action,  the  books  of  account  kept  by  the  one  engaged 
in  carrying  on  the  business  in  his  own  name,  are  not  admissible  in 
evidence  for  the  purpose  of  proving  that  they  contain  nothing  tend 
ing  to  show  that  defendant  was  in  any  way  recognized  as  a  partner. 

Appeal  from  Superior  Courts  Pierce  County. 

John  M,  Boyle  oxAJohn  Leo^  for  appellant. 
A.  R,  Titlow^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — ^This  action  was  brought  to  establish  that 
appellant  was  a  partner  in  fact  with  one  T.  J.  Mahoney  in  i 

the  undertaking  business,  and  to  obtain  a  judgment  against  I 

him  for  a  debt  contracted  by  Mahoney  in  the  cotu-se  of  that 
businsss.  Appellant,  Mahoney  and  two  others,  Slayden 
and  Cowden,  were  partners  in  a  similar  btisiness  up  to  July 
12,  1892,  when  the  partnership  was  dissolved  by  a  formal 
instrument  in  writing.  Two  establishments  had  been  con- 
ducted by  the  firm — one  by  Slayden  in  person,  and  the 
other  by  Cowden  and  Mahoney.     Appellant  was  a  silent 
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partner  and  did  not  engage  actively  in  the  business.  The 
contract  of  dissolution  assigned  to  Slayden  and  Cowden  all 
of  the  property  connected  with  the  place  of  business  there- 
tofore managed  by  the  former,  and  to  Mahoney  and  appel- 
lant the  other  establishment.  From  July  12th  business 
Tvent  on  at  the  latter  place,  under  the  name  of  Mahoney 
alone,  until  February  18,  1893,  when  Mahoney  died. 
Respondent  sold  and  delivered  sundry  goods  to  Mahoney, 
and  had  no  knowledge  that  appellant  was  in  an3rwise  con- 
nected with  him  until  long  after  Mahoney's  death. 

Appellant's  answer  denied  that  he  was  at  any  time 
Mahoney' s  partner,  and  the  issue  was  limited  to  the  single 
question  of  a  partnership  in  fact. 

By  way  of  introduction  to  the  ,case  the  plaintiff  offered 
the  articles  of  copartnership  of  the  original  firm  and  the 
contract  of  dissolution,  and  of  the  court's  admission  of 
these  instruments  the  appellant  complains.  It  may  well  be 
questioned  whether  the  papers  were  admissible  for  the  real 
purpose  for  which  they  were  offered,  that  is,  to  prove  the 
actual  existence  of  a  partnership  between  appellant  and 
Mahoney  at  one  time  for  the  purpose  of  inferring  a  con- 
tinuance of  the  relation  to  another  time.  The  difficulty 
with  them  was  that,  for  this  purpose,  they  proved  too  much  ; 
for  the  contract  of  dissolution  positively  established  that  on 
July  12  the  partnership  relation  ceased,  and  that  so  far  as 
the  house  presided  over  by  Mahoney  was  concerned,  there 
was  between  him  and  appellant  at  that  time  a  mere  joint 
ownership  of  whatever  property  came  to  them.  Mere  use 
of  the  property  by  one  or  the  other  thereafter  would  in  no 
wise  show  or  tend  to  show  a  continuance  of  the  conventional 
relation  of  partnership  between  the  owners.  But  the  disso- 
lution contract  might  justly  have  served  to  show  the  fact  of 
joint  ownership  itself,  as  the  basis  of  further  proof,  and  it 
was  admissible  for  that  purpose.  To  have  made  the  gen- 
eral admission  of  the  instrument  error,  however,  there 
should  have  been  a  request  that  the  court  limit  its  effect  to 
the  matter  of  ownership  ;  but  such  request  was  not  made. 

We  think  the  case  for  the  plaintiff  rested  substantially 
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upon  certain  admissions  alleged  to  have  been  made  by 
appellant  immediately  before  and  after  the  death  of  Mahoney, 
and  but  for  those  we  should  feel  constrained  to  sustain  the 
motion  for  a  non-suit.  Two  witnesses  testified  that  appel- 
lant told  him  that  he  was  Mahoney's  partner,  and  this  was 
sufficient,  in  our  judgment,  to  call  for  explanation  or  denial, 
considering  the  fact  that  the  property  with  which  Mahoney's 
business  was  commenced  was  apparently  owned  by  him  and 
appellant  jointly. 

The  court  was  asked  to  give  this  instruction  : 

**  A  community  of  interests  in  money  or  property  or  both, 
used  in  carrying  on  a  business,  does  not  of  itself  constitute 
a  partnership  in  such  business.  There  must  be  some  joint 
adventure  and  agreement  to  share  in  the  profits  of  the  un- 
dertaking ;  and  though  you  should  find  tiiat  the  deceased 
Mahoney,  in  the  business  in  question  by  him  carried  on, 
used  money  or  property,  or  both  money  and  property  of  the 
defendant  McGoldrick,  that  fact  would  not  constitute  the  de- 
fendant a  partner  in  the  business,  and  would  neither  confer 
upon  him  the  rights,  or  subject  him  to  the  liabilities,  of  a 
partner  therein." 

This  instruction,  though  not  framed  in  very  exact  lan- 
guage, would  have  given  to  the  jury  the  substance  of  a  di- 
rection which  the  appellant  was  entitled  to.  It  seems  to  have 
been  refused  on  the  ground  that  there  was  no  evidence  ap- 
plicable ;  but  that  was  a  mistake.  It  is  true  that  the  theory 
of  the  defense  was  that  appellant  was  never  the  owner  of  any 
of  the  property,  but  that  he  accepted  the  appearance  of  own- 
ership merely  that  he  might  be  in  a  position  to  protect  him- 
self from  loss  by  reason  of  the  obligations  that  he  had  under- 
taken at  banks  by  way  of  assisting  Mahoney.  But  it  was 
the  theory  of  the  plaintiflf,  strenuously  insisted  upon,  that 
he  was  the  actual  owner  of  one-half  of  the  property  oper- 
ated with  by  Mahoney,  and  if  that  were  the  fact,  then  the 
instruction  became  pertinent  and  important,  for  the  re- 
mainder of  the  defense  was  directed  to  the  point  of  showing 
that  appellant  had  no  agreement  whatever  with  Mahoney, 
paid  no  attention  to  the  business,  and  had  no  right  or  expecta- 
tion of  participation  therein.     If  the  jury  believed  that  he 
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was  a  joint  owner,  but  did  not  believe  the  testimony  as  to 
his  alleged  admissions,  this   instruction  would  have  con- 
strained them  to  find  that  no  partnership  was  proven,  and 
rightly  so,  for  there  was  no  other  sufficient  evidence  of  it. 
The  following  instruction  was  excepted  to : 

**  If  you  find  firom  the  evidence  that  the  defendant,  J.  A. 
McGoldrick,  has  admitted  that  there  was  a  partnership 
between  him  and  decedent  T.  J.  Mahoney,  and  was  inter- 
ested with  him  in  the  undertaking  business  during  the  times 
set  forth  in  the  complaint,  that  is,  in  both  the  good  will  of 
such  business  and  stock  of  goods  used  in  such  business, 
then  your  verdict  should  be  for  the  plaintiff.'* 

Respondent  claims  that  this  instruction  meant  that  if  the 
jury  found  that  appellant  was  a  partner  and  admitted  it, 
they  should  find  for  plaintiff.  But  it  does  not  read  so.  The 
sense  is,  that,  if  appellant  had  admitted  that  he  was  a 
partner,  the  finding  should  be  that  he  was  a  partner ;  and 
that  was  not  the  law  of  this  case.  There  was  no  attempt 
here  to  charge  appellant  as  a  partner  by  holding  out,  but  as 
a  partner  in  fiact.  The  goods  were  not  sold  on  his  credit, 
and  the  respondent  did  not  know  until  after  Mahoney's 
death  that  he  was  suspected  of  being  interested  in  any  way. 
Neither  were  the  admissions  made  to  respondent  or  any  one 
representing  it,  or  with  any  knowledge  of  respondent's 
•daim,  or  of  the  claim  of  any  person  that  a  partnership 
existed.  There  was,  therefore,  nothing  binding  in  them, 
and  they  could  be  used  only  as  circumstances,  which,  with 
others,  were  competent  for  the  jury  to  consider. 

Appellant  offered  the  books  of  account  kept  by  Mahoney 
to  prove  that  they  contained  nothing  tending  to  show  that 
he  in  any  way  recognized  appellant  as  a  partner.  But  we 
think  there  is  no  proper  theory  under  which  they  could  be 
admitted.  The  purpose  of  the  offer  was  to  show  that  they 
contained  nothing  on  the  subject,  which  was  an  irrelevant 
fact.  Moreover,  conceding  the  argument  that  if  a  partner- 
ship existed  some  mention  of  it  would  be  likely  to  appear 
in  the  accounts  of  the  business,  there  was  no  opportunity 
for  the  other  side  to  cross-examine  the  person  who  kept 
them.    Had  Mahoney  been  alive  it  would  not  be  contended 
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that  anything  but  his  own  evidence  would  suffice ;  being 
dead,  the  colorless  negative  to  be  argued  from  something 
which  he  did  not  do  would  amount  to  nothing. 
Judgment  reversed  and  cause  remanded  for  a  new  trial. 

HoYT  and  Anders,  JJ.,  concur. 

Dunbar,  C.  J.  {dissenting), — I  am  unable  to  agree  with 
the  conclusion  reached  by  the  majority  in  this  case.  It 
seems  to  me  that  the  testimony  was  overwhelmingly  to  the 
effect  that  McGoldrick  was  a  partner  with  Mahoney  in  the 
undertaking  business.  It  must  be  borne  in  mind  that  the 
appellant  here  was  not  charged  with  partnership  by  holding 
out,  but  was  charged  as  an  actual  partner  ;  and  it  seems  to 
me  that  the  instruction  of  the  court,  which  is  so  strenuously 
objected  to  by  appellant  and  which  this  court  holds  to  be 
error,  in  view  of  the  testimony  in  this  case,  is  absolutely 
harmless,  even  if  it  did  not  correctly  state  the  law,  which  I 
think  it  did.  For  certainly,  if  the  jury  found  from  the  evi- 
dence that  appellant  admitted  that  there  was  a  partnership 
between  him  and  the  deceased  Mahoney,  and  it  further  ap- 
peared that  he  was  interested  with  him  in  the  undertaking 
business  during  the  time  $et  forth  in  the  complaint,  both  so 
far  as  the  good  will  of  such  business  went,  and  the  stock  of 
goods  used  in  such  business,  then  undoubtedly  the  jury 
would  have  been  justified  in  coming  to  the  conclusion,  and 
in  fact  could  not  have  come  to  any  other  conclusion,  than 
that  appellant  was  a  partner  in  the  business.  It  is  not  dis- 
puted that  appellant  was  a  partner  in  the  first  business,  and 
he  was  not  more  actively  known  in  that  than  in  the  latter 
business.  His  admitted  statements  to  others,  his  solicitation 
for  a  continuance  of  the  patronage  of  business,  and  even  his 
own  statements  on  the  witness  stand,  go  conclusively  to 
show  to  my  mind  that  he  was  an  actual  partner  with  Ma- 
honey. He  testifies  that  he  went  into  partnership  for  the 
purpose  of  being  secured  for  payments  for  whatever  he  had 
endorsed,  but  it  was  none  the  less  a  partnership  because 
this  was  the  reason  which  urged  him  to  form  it.  The 
jury  were  justified  in  concluding,  it  seems  to  me,  even  fix)m 
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the  testimony  of  the  appellant  himself,  taking  into  consider- 
ation both  the  direct  and  cross  examination,  that  he  was  an 
actual  partner  in  the  business,  and  that  he  disclaimed  part- 
nership simply  when  he  found  that  the  business  was  in- 
solvent. 

If  there  were  any  technical  errors  by  the  court  concerning 
the  instructions,  either  in  giving  or  refusing  to  give,  I  think 
under  the  undisputed  testimony  in  the  case  that  they  were 
harmless.    The  judgment  should  therefore  be  affirmed. 

Scott,  J.,  concurs. 


[No.  1559.    Decided  November  30,  1894.] 

The  State  of  Washington,  Respondent,  v.  John  Han- 
sen, Appellant. 

CRIMINAL    1;AW— DISMISSAI,    OP  INFORMATION— FILING  NBW  ONB 
— RIGHTS  OF  ACCUSBD— SPBBDY  TRIAL. 

Where  an  informatioii  has  been  quashed  and  a  new  one  filed 
against  the  accused,  the  fact  that  the  accused  had  not  been  brought 
to  trial  within  sixty  days  after  the  filing  of  the  original  information 
against  him,  cannot  be  urged  as  an  objection  to  his  trial  upon  the 
second  one. 

The  order  of  the  court  granting  the  motion  of  the  prosecuting  at- 
torney to  quash  an  information,  and  for  leave  to  file  a  new  one,  will 
not  work  a  loss  of  jurisdiction  of  the  court  over  the  person  of  the  de- 
fendant, although  the  record  does  not  disclose  the  ground  of  the 
courts*  action ;  but,  from  the  recital  in  the  journal  entry  of  the  trans- 
action that  "the  court  after  being  fully  advised  in  the  premises 
grants  said  motion,*'  it  will  be  presumed  that  sufficient  cause  existed 
to  warrant  the  action  of  the  court,  under  the  terms  of  Code  Proc.  ^ 
1315,  which  provides  that  when  it  appears  at  any  time  before  judg- 
ment, that  a  mistake  has  been  made  in  charging  the  proper  offense, 
the  defendant  shall  not  be  discharged,  if  there  be  good  cause  to  de- 
tain him,  but  the  court  must  recognize  him  to  answer  the  offense 
shown. 

Code  Proc.  $  1372  providing  that  an  information  may  de  dismissed 
in  furtherance  of  justice,  and  requiring  the  reason  of  the  dismissal  to 
be  set  forth  in  the  order,  which  must  be  entered  upon  the  record^ 
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applies  only  to  those  cases  which  the  prosecution  desires  to  dismiss 
without  any  intention  of  renewing  in  some  other  form. 

The  fact  that,  at  the  time  a  defendant  is  brought  to  trial  upon  an 
information  charging  him  with  the  crime  of  burglary  by  an  unlaw- 
ful entry  in  the  night  time,  the  information  is  quashed  on  motion  of 
the  prosecuting  attorney  and  a  new  information  filed  charging  an 
unlawful  breaking  and  entry  in  the  day  time,  to  which  defendant 
was  given  ample  time  to  plead  and  prepare  for  trial,  does  not  consti- 
tute error. 

Appeal  from  Superior  Courts    Whitman  County. 

Chadwick,  Fullerton  &   Wyman^  for  appellant, 
y.  N,  Pickrell,  Prosecuting  Attorney,  for  the  State. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — On  the  20th  day  of  November,  1893,  appel- 
lant was  brought  to  trial  upon  an  information  charging  him 
with  the  crime  of  burglary  committed  in  the  night  time. 
Thereupon  the  prosecuting  attorney  moved  the  court  to 
quash  the  information,  and  for  leave  to  file  a  new  one.  The 
journal  entry  of  the  transaction  contains  the  only  statement 
in  the  record  concerning  the  court's  action  upon  this  motion, 
and  is  as  follows  :  **  The  court  after  being  fully  advised  in 
the  premises  grants  said  motion,  and  also  grants  leave  to  file 
a  new  information."  The  prosecutor  forthwith  filed  a  new 
information,  charging  burglary  generally  ;  a  warrant  was  is- 
sued ;  appellant  was  arrested  thereon  ;  he  was  arraigned  im- 
mediately, and  was  given  until  December  4th  to  plead. 

Before  the  entry  of  his  plea,  appellant  moved  to  quash  the 
new  information  upon  several  grounds,  which  are  here  pre- 
sented, viz :  I.  That  the  court  had  no  jurisdiction  of  the 
subject  matter  or  of  the  person  of  the  defendant,  or  to  try 
him  upon  the  information  ;  2.  That  the  information  was 
not  filed  within  thirty  days  after  defendant  was  held  to  an- 
swer ;  3.  That  defendant  had  not  been  brought  to  trial 
within  sixty  days  after  the  filing  of  an  information  against 
him. 

We  shall  dispose  of  the  last  two  of  these  grounds  at  this 
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point  As  to  the  second  ground,  it  is  sufficient  to  say  that 
this  record  does  not  show  when,  if  ever,  appellant  had  been 
held  to  answer.  As  to  the  third,  we  are  of  the  opinion  that 
if  the  second  information  could  be  filed  at  all,  it  must  be 
held  that  the  accused  had  no  right  to  urge  against  a  trial 
upon  it  that  a  time  greater  than  sixty  days  had  elapsed  since 
the  filing  of  some  former  information  which  was  no  longer 
in  the  case. 

After  overruling  the  appellant's  motion,  the  court  entered 
a  plea  of  not  guilty  for  appellant,  he  standing  mute,  and  the 
cause  proceeded  until  January  17,  when  a  trial  was  had 
which  resulted  in  a  verdict  of  guilty. 

At  every  proper  stage  of  the  case  appellant  renewed  his 
objections,  and  now  presents  them  here.  His  allegations  of 
error  are  based  upon  two  propositions,  viz :  i.  That  the 
quashing  of  an  information  on  motion  of  the  prosecutor,  un- 
less the  reason  of  the  court's  action  be  set  forth  in  the  order 
entered  in  the  record,  as  required  by  Code  Proc.,  §  1372, 
works  the  loss  of  jurisdiction  of  the  court  over  the  person  of 
the  defendant.  2.  That,  under  the  circumstances  stated, 
it  was  error  to  allow  the  filing  of  a  new  information  charg- 
ing burglary  generally. 

Concerning  Code  Proc.,  §  1372,  we  are  of  the  opinion 
that  its  provisions  go  no  further  than  those  cases  where  the 
prosecutor  desires  for  some  valid  reason,  **in  furtherance  of 
justice,"  as  the  statute  expresses  it,  to  dismiss  the  charge 
against  the  accused  without  any  intention  to  renew  it  in 
some  other  form.  It  is  a  statutory  prohibition  against  the 
entry  of  a  nolle  prosequi  at  the  mere  instance  of  the  prose- 
cuting attorney,  and  without  the  assent  of  the  court,  and 
is  followed  by  Code  Proc.,  §  1373,  abolishing  the  entry  of 
nolle  prosequi^  and  prohibiting  the  ''discontinuation  or 
abandonment"  of  a  prosecution,  except  as  provided  for  in 
the  preceding  section.  If,  in  such  a  case,  the  record  should 
show  that  the  dismissal  occurred  because  the  court  was  of 
the  opinion  that  the  preliminary  examination  disclosed  no 
probable  cause  for  believing  the  accused  to  be  guilty  of  any 
ofiense,  it  might  be  a  protection  to  him  against  another  in* 
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formation  filed  without  another  examination  before  a  magis- 
trate ;  or,  if  it  showed  that  the  accused  had  agreed  that,  if 
discharged,  he  would  testify  fully  and  freely  against  an 
accomplice,  although  in  so  doing  he  would  state  fects  tend- 
ing to  criminate  himself,  and  he  could  also  show  that  in  ful- 
fillment of  that  agreement  he  had  so  testified,  a  further 
prosecution  might  be  barred,  since  that  would  be  a  strong 
instance  of  the  furtherance  of  justice  and  of  fair  dealing  as 
well.  But  where,  as  in  this  case,  by  the  motion  made, 
which  was  to  quash,  dismiss  or  withdraw  the  information 
(whichever  it  may  be  called) ,  with  leave  to  file  another  in- 
formation, the  request  showed  upon  its  face  that  there  was 
no  intention  to  abandon  the  prosecution,  the  reason  for  the 
application  of  this  statute  fails. 

Such  cases  clearly  come  under  Code  Proc.,  §  13 15,  which 
provides  that  when  it  appears  at  any  time  before  judgment 
that  a  mistake  has  been  made  in  charging  the  proper  offense, 
the  defendant  shall  not  be  discharged,  if  there  be  good 
cause  to  detain  him,  but  the  court  must  recognize  him  to 
answer  the  oflFense  shown.     The  only  purpose  of  such  a  pro- 
ceeding must  be  to  allow  the  filing  of  a  new  information 
covering  the  actual  offense.     In   this   case  the  record  is 
silent  as  tp  the  causes  which  moved  the  court  to  the  action 
taken.     But  we  are  bound  to  presume  that  sufficient  cause 
existed,  not  only  because  of  the  presumption  attaching  to 
the  act,  but  because  the  record  says  that  the  court  was  fully 
advised  in  the  premises.     It  was  entirely  within  the  power 
of  the  appellant  to  preserve  the  facts  upon  which  the  court 
acted,  either  by  a  statement  of  facts  or  bill  of  exceptions, 
but  that  has  not  been  done.     If  the  ground  for  the  motion 
was    that    the    preliminary  examination    left  it    doubtful 
whether  the  acts  constituting  the  alleged  crime  were  com- 
mitted during  the  period  designated  by  the  phrase  **  in  the 
night  time,**  and  therefore  rendered  the  outcome  of  a  trial 
uncertain,  that  would  be  a  proper  ground  for  the  proceeding 
taken ;  and  from  the  face  of  the  two  informations  it  seems 
altogether  likely  that  such  was  the  reason  for  the  motion  in 
this  case. 
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The  Statute,  Penal  Code,  §  46,  defines  the  oflFense  of  burg- 
lary to  be  an  unlawful  entry  in  the  night-time,  or  an  unlaw- 
ful breaking  and  entry  in  the  day-time,  with  intent  to  com- 
mit a  misdemeanor  or  a  felony.  The  first  of  these  informa- 
tions charged  according  to  the  former,  and  the  second  accord- 
ing to  the  latter  of  these  definitions,  the  state  taking  upon 
itself  the  burden  of  showing  the  breaking,  and  enlarging 
the  period  to  the  whole  of  the  twenty-four  hours.  Appel- 
lant was  given  full  time  to  plead  and  more  than  a  month  in 
which  to  prepare  for  trial,  and  we  think  he  has  no  good 
ground  for  complaint. 

This  case  is  entirely  unlike  that  of  State  v.  Van  CUve^ 
5  Wash.  642  (32  Pac.  461),  where  the  information  was 
merely  amended,  without  re-verification,  arraignment  or 
plea,  and  the  defendant  was  forced  to  proceed  in  a  trial 
already  begun.  But  even  in  that  case  the  appellant  was  not 
ordered  discharged. 

Judgment  affirmed. 

Dunbar,  C.  J.,  and  Hoyt  and  Scott,  JJ.,  concur. 


[No.  xaix.    Decided  December  3, 1894.] 

Thomas  McDonough,   Respondent,   v,   Chari^es  Craig, 
Defendant,  Annib  Craig,  Appellant, 

PROMISSORY  NOTE  KXBCUTBD  BY  HUSBAND— COMMUN ITY  DEBTS — 
I,IABII«ITY  OF  COMMUNITY  PROPBRTY— PROPBR  PARTIES  TO 
ACTION. 

Any  liability  incurred  by  the  husband  in  the  prosecution  of  any 
business  is  prima  facie  a  charge  against  the  community  ;  and  the 
presumption  to  that  effect  will  continue  ia  force  until  it  is  overthrown 
by  proof  that  such  liability  was  not  incurred  in  any  business  of 
which  the  community  would  have  had  the  benefit,  if  profit  had  been 
realized  therefrom. 

NOTB— The  authorities  as  to  the  liability  of  community  properly  for  debts  are 
collated  in  a  note  to  the  case  of  Oreson  Improvement  Co.  v.  Sajrmeister,  19 1,,  k. 
A.  33^  For  a  full  discussion  of  the  rights  of  creditors  and  liabilities  of  the  com- 
munity, see,  also,  BaUinger  on  Community  Property,  ch.  5. 
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The  community  character  of  a  debt  is  not  changed  by  the  fact 
that  it  is  evidenced  by  the  negotiable  note  of  the  husband  alone ; 
and  a  judgment  rendered  upon  such  note  is  prima  facie  enforceable 
against  the  property  of  the  community. 

In  an  action  upon  a  negotiable  promissory  note  executed  by  the 
husband  alone  for  what  is  alleged  to  be  a  community  debt,  the  wife 
is  a  proper  party  defendant ;  and,  upon  a  verdict  or  finding  in  favor  of 
the  plaintiff  upon  such  issue,  he  is  entitled  to  have  the  debt  adjudged  aa 
that  of  the  community.  {Commercial  Bank  v.  Scott ,  6  Wash.  ,499» 
qualified). 

Appeal  from  Superior  Court,  King  County. 

Wilshire  &  de  Steiguer,  for  appellant. 
Fishback,  Sapp  &  Ferry,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

HoYT,  J. — ^This  action  was  brought  to  recover  upon  two 
promissory  notes  executed  by  defendant  Charles  Craig.  The 
appellant,  Annie  Craig,  was  joined  as  a  defendant,  and  the 
allegations  in  the  complaint  relied  upon  as  justifying  such 
joinder  were  that  she  was  and  had  been  during  the  entire 
time  covered  by  the  transactions,  the  wife  of  said  Charles 
Craig  ;  that  the  promissory  notes  in  question  had  been  given 
by  the  husband  in  the  prosecution  of  community  business, 
and  that  the  consideration  therefor  was  used  for  its  benefit. 
And  it  was  sought  by  these  allegations  to  have  it  adjudged 
that  the  debt  was  that  of  the  community,  so  that  its  prop- 
erty would  be  subject  to  the  judgment  rendered  in  the  action. 

PlaintiflF  also  sought  to  have  the  judgment  rendered 
against  the  wife  as  well  as  the  husband  ;  but  this  part  of  the 
relief  asked  was  not  obtained,  as  it  was  only  adjudicated  as 
against  the  wife  that  the  debt  was  that  of  the  community, 
and  that  the  judgment  could  be  enforced  by  sale  of  its  prop- 
erty. 

The  brief  on  the  part  of  the  appellant  has  discussed  with 
much  detail  and  ability  the  law  in  relation  to  the  execution 
of  promissory  notes,  and  the  rights  which  may  be  founded 
thereon.     But  in  our  opinion  this  technical  discussion  can 
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have  little,  if  any,  weight  in  the  determination  of  the  ques- 
tions presented  on  this  appeal.  There  are  but  two  questions 
of  substance  which  seem  to  us  to  be  involved  in  the  decision 
of  this  case  ;  one  is  as  to  whether  or  not  the  community 
property  is  liable  for  a  debt  incurred  for  its  benefit  by  the 
husband  alone ;  and  the  other  is  as  to  the  effect  upon  the 
status  of  such  debt  of  the  giving  of  a  negotiable  promissory 
note  therefor  by  the  husband  in  his  own  name.  The  further 
question  involved  relates  to  the  stage  in  the  proceedings  for 
the  collection  of  the  debt  when  it  is  proper  to  have  its  status 
judicially  determined. 

In  our  opinion  the  first  question  above  stated  has  been  set- 
tled by  the  decisions  of  this  court.  In  the  case  of  Oregon 
Improvement  Company  v.  Sagmeister^  4  Wash.  710  (30  Pac. 
1058) ,  we  held  that  community  property  could  be  sold  upon 
a  judgment  against  the  husband,  rendered  for  an  indebted- 
ness incurred  by  the  husband  by  reason  of  losses  in  business 
in  which  he  was  engaged,  with  which  the  wife  had  no  con- 
nection further  than  that  cast  upon  her,  by  the  law,  as  a 
member  of  the  community.  In  that  case  it  waS  held  that 
since  under  our  statutes  the  community  was  prima  fade  en- 
titled to  the  profits  of  any  business  carried  on  by  the  hus- 
band, good  conscience  and  fair  dealing,  as  well  as  logic,  re- 
quired that  it  should  abide  the  result  of  such  business. 

We  are  satisfied  with  the  rule  laid  down  in  that  case.  A 
further  consideration  of  the  question  has  confirmed  our  con- 
victions that  everything  rightfully  done  by  the  husband  will 
be  presumed  to  have  been  done  in  the  interest  of  the  com- 
munity, and  that  such  presumption  will  obtain  unless  it  is 
made  affirmatively  to  appear  that  the  transaction  in  question 
related  to  his  separate  property.  The  legislature  never 
could  have  intended  that  everything  acquired  by  the  hus- 
band as  the  result  of  any  and  every  transaction  in  which  he 
might  be  engaged  should  be  presumed  to  be  the  property  of 
the  community,  and  at  the  same  time  not  have  intended  that 
a  like  presumption  should  obtain  as  to  any  indebtedness  or 
liability  incurred  on  account  thereof.  Under  the  law  as 
established  by  that  case,   it  must  be  held  that  any  lia- 
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bility  incurred  by  the  husband  in  the  prosecution  of  any 
business  \^  prima  facie  a  charge  against  the  community ;  and 
that  the  presumption  to  that  effect  will  continue  in  force  un- 
til it  is  overthrown  by  proof  that  such  liability  was  not  in- 
curred in  any  business  of  which  the  community  would  have 
had  the  benefit,  if  profit  had  been  realized  therefrom. 

This  brings  us  to  a  consideration  of  the  second  question. 
It  is  argued  with  great  ability  that  negotiable  promissory 
notes  are  a  species  of  contract  having  special  privileges  and 
rights,  and  carrying  with  them  as  incident  thereto  special 
rules  of  construction.  This  is  no  doubt  true,  but  from  such 
fact  we  are  unable  to  agree  with  the  contention  that  by  the 
giving  of  such  a  note  by  the  husband  the  character  of  the 
indebtedness  as  between  him  and  the  community  is  changed. 
Under  the  rule  above  announced,  if  the  husband  should  go 
into  a  store  and  purchase  a  bill  of  goods  and  have  it  charged 
to  him  alone  upon  the  books,  it  will  be  presumed  to  be  a 
debt  of  the  community,  and  a  judgment  against  him  ren- 
dered thereon  will  prima  facie  be  a  charge  upon  community 
property ;  and  if  this  is  so,  can  it  be  held  that  if,  instead  of 
having  the  goods  charged  to  him  upon  the  books,  he  should 
give  a  negotiable  note  in  payment  therefor,  the  debt  evi- 
denced thereby  would  be  so  changed  as  to  be  presumably 
only  enforceable  against  the  separate  property  of  the  hus- 
band ?  It  will  not  be  contended  that  the  status  of  the  in- 
debtedness would  be  changed  by  putting  the  agreement  to 
pay  in  writing  not  negotiable  ;  and  we  can  see  nothing  in 
reason  or  good  conscience  which  would  require  us  to  hold 
that  the  nature  of  the  indebtedness  was  changed  by  reason 
of  a  change  in  the  form  of  the  writing  from  a  non-negotia- 
ble to  a  negotiable  instrument. 

Much  of  the  argument  of  counsel  seems  to  have  been 
directed  to  the  alleged  fact  that  under  the  general  rule  the 
maker  of  a  negotiable  promissory  note  is  the  only  one  who 
can  be  made  a  party  to  an  action  brought  thereon  by  the 
payee.  But  if  this  were  so,  such  fact  could  have  little  force 
under  the  peculiar  provisions  of  our  statute.    If  other  con- 
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tracts  of  the  husband  bind  the  property  of  the  community, 
why  should  not  his  negotiable  note  also  bind  it  ? 

But  there  are  numerous  exceptions  to  the  general  rule  as 
stated  by  counsel  for  appellant.  For  while  it  is  no  doubt 
true  that  so  far  as  the  technical  enforcement  of  the  note 
itself  and  the  rendition  of  a  judgment  thereon  are  concerned 
the  rule  has  not  been  too  broadly  stated,  yet  it  often  hap- 
pens that  in  the  same  action  in  which  the  enforcement  of  the 
conditions  of  a  negotiable  note  are  sought,  others  than  par- 
ties thereto  are  made  parties  to  the  action,  by  reason  of  some 
other  contract  to  which  the  note  bears  some  relation.  A 
familiar  instance  of  this  kind  under  the  old  practice  was 
where  a  note  had  been  given  by  the  husband  alone,  to  secure 
which  the  husband  and  wife  had  joined  in  a  mortgage.  In 
such  a  case  it  was  the  common  practice  to  seek  a  judgment 
upon  the  note  against  the  husband,  and  at  the  same  time 
to  have  an  adjudication  that  such  judgment  might  be  satis- 
fied out  of  certain  specific  property,  by  reason  of  a  mort- 
gage thereon  made  by  the  husband  and  wife  ;  and,  that  such 
adjudication  might  be  secured,  the  wife  was  a  necessary 
party  to  the  action.  There  is  the  same  reason  for  making 
the  wife  a  party,  if,  on  account  of  her  connection  with  the 
community,  her  interests  in  its  property  could  be  subjected 
to  the  judgment  rendered  upon  the  note.  In  our  opinion 
the  community  character  of  ^the  debt  is  not  changed  by  the 
fact  of  its  being  evidenced  by  the  negotiable  note  of  the 
husband  alone.  It  follows  that  a  judgment  rendered  upon 
such  note  would  prima  facie  be  enforceable  against  the  prop- 
erty of  the  community. 

And  this  leaves  for  consideration  only  the  question  of  prac- 
tice as  to  the  time  when  this  prima  facie  presumption  can 
properly  be  made  conclusive.  That  the  one  having  such  a 
claim  may  at  some  time  have  this  prima  facie  presumption 
made  conclusive  so  evidently  results  from  well-settled  rules 
of  practice  that  it  will  not  be  questioned ;  and  if  this  is 
true,  there  would  seem  to  be  no  good  reason  why  this  should 
not  be  done  at  the  earliest  possible  moment,  when  the  nec- 
essary parties  can  be  brought  before  the  court  for  that  pur- 
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pose.  It  would  be  as  reasonable  to  hold  that  in  case  of  a 
note  and  mortgage,  judgment  against  the  husband  upon  the 
note  must  be  first  obtained  and  afterwards  some  proceeding 
instituted  to  authorize  its  enforcement  against  the  property 
described  in  the  mortgage,  as  to  hold  that  the  judgment 
must  first  be  obtained  upon  the  note  of  the  husband  given 
for  the  benefit  of  the  community  and  afterwards  an  adjudi- 
cation had  which  would  authorize  its  enforcement  against 
the  community  property. 

That  the  prima  facie  conclusion  following  from  the  ren- 
dition of  the  judgment  can  only  be  made  judicially  con- 
clusive by  some  action  to  which  the  wife  is  a  party  is  too 
evident  to  require  argument.  From  which  it  would  follow 
that  not  only  the  rights  of  the  creditor,  but  those  also  of  the 
husband  and  wife  as  members  of  the  community,  would  be 
best  subserved  by  having  ih&  prima  yix^if  presumption  made 
conclusive,  at  the  earliest  possible  moment.  If,  at  the  time 
of  the  sale,  the  prima  facie  presumption  has  not  been  made 
conclusive,  all  who  desired  to  bid  at  such  sale  would  not 
stand  in  equally  favorable  positions.  Some  might  haVe 
such  knowledge  that  they  could  act  in  view  of  a  certain 
future  determination  that  the  prima  facie  presumption  was 
in  accordance  with  the  facts ;  while  others  might  have  no 
such  knowledge. 

It  seems  to  us  the  substantial  merits  of  this  appeal  depend 
upon  the  question,  as  to  whether  or  not  debts  incurred  by 
the  husband  are  presumed  to  have  been  so  incurred  in  the 
business  of  the  community,  and  that  the  existence  of  such 
presumption  has  been  established  by  the  decisions  of  this 
court.  The  other  questions  sought  to  be  raised  are  largely 
those  of  convenience  and  public  policy,  which  it  seems  to 
us  will  be  best  subserved  by  sustaining  the  practice  adopted 
by  the  superior  court  in  the  case  at  bar. 

This  conclusion  is  the  logical  result  of  the  situation  grow- 
ing out  of  the  relation  of  the  husband  and  the  business 
he  transacts  to  the  community.  But  in  addition  thereto  we 
think  that  full  force  can  only  be  given  to  the  provisions  of 
§  1400  of  the  General  Statutes  by  allowing  an  adjudication 
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as  to  the  nature  of  the  debt  in  the  action  brought  for  its 
recovery.  By  that  section  it  is  enacted  that  the  husband 
has  the  management  and  control  of  the  community  real 
estate,  but  shall  not  sell  or  incumber  it  without  the  wife's 
joining  him  in  executing  the  deed  or  other  instrument  of 
conveyance ;  to  which  there  is  a  proviso  to  the  effect  that  such 
community  real  estate  shall  be  subject  to  liens  of  mechan- 
ics and  to  liens  of  judgments  recovered  for  community  debts 
and  to  sale  on  execution  issued  thereon.  From  which  it 
will  be  seen  that  the  community  property  is  liable  to  judg- 
ments for  community  debts. 

It  necessarily  follows  that  the  plaintiff  is  entitled  to  have 
his  judgment  show  upon  its  face  the  fact  that  it  is  for  a  com- 
munity debt.  Otherwise,  it  would  not  appear  therefrom 
that  it  was  a  lien  upon  community  property.  And  that 
such  adjudication  may  be  had,  the  wife-  as  well  as  the  hus- 
band must  be  a  party  to  the  action.  That  she  is  not  only  a 
proper  but  a  necessary  party  to  a  suit  which  seeks  to  estab- 
lish a  mechanic's  lien  against  community  real  estate,  has 
been  directly  ruled  by  this  court  in  Litiell  &  Smythe  Mfg. 
Co.  V.  Miller,  3  Wash.  480  (28  Pac.  1035)  ;  and  since  by 
the  section  under  consideration  the  provision  as  to  sale  on 
execution  upon  judgments  for  such  liens  and  for  those  re- 
covered for  community  debts,  are  joined  in  the  same  clause, 
it  must  follow  that  the  wife  is  at  least  a  proper  party  to  any 
action  in  which  the  judgment  is,  by  the  statute,  made  a  lien 
on  the  community  property. 

The  conclusions  to  which  we  have  come  are  to  some  ex- 
tent different  from  those  announced  in  the  opinion  of  the 
majority  of  the  court  in  the  case  of  Commercial  Bank  v. 
Scott,  6  Wash.  499  (33  Pac.  829),  and  to  that  extent  the  rul- 
ings in  that  case  must  be  considered  as  qualified. 

The  judgment  will  be  affirmed. 

Dunbar,  C.  J.,  and  Scott,  J.,  concur. 

Stiles,  J.  {concurring). — It  cannot  be  denied  that  there 
is  much  force  in  the  argument  made  that  convenience  will 
be  subserved  by  determining  any  debt  for  which  the  hus- 
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band  is  sued  to  have  been  a  community  debt  at  the  same 
time  that  the  judgment  is  rendered  ;  and  I  am  not  prepared 
to  say  that  this  consideration  of  convenience  ought  not  to  be 
suflScient  for  this  court  to  set  aside  all  the  hitherto  well- 
understood  principles  of  law  and  practice  applicable  to  such 
cases,  in  view  of  the  peculiar  law  which  it  has  to  administer. 
Having  to  deal  with  an  innovation  in  the  law  of  real  pro- 
perty I  know  of  no  better  way  to  carry  out  its  spirit  than  by 
engrafting  more  innovations  as  cases  arise  and  seem  to  de- 
mand them.  It  was  only  by  judicial  rulings  that  the  com- 
mon law  aflFecting  real  property  became  a  body  of  well  under- 
stood precedents  which  we  call  a  system  ;  and  it  seems  that 
in  order  to  evolve  anything  definite  out  of  our  own  law  it 
may  be  necessary  to  renew  the  process.  Certainly  no  more 
curious  proceeding  was  ever  taken  in  a  court  of  justice 
than  the  one  presented  in  this  case,  where  it  was  not  alleged 
or  pretended  that  there  was  any  community  property,  but 
the  sole  object  of  bringing  in  the  wife  was  to  convert  a  pre- 
sumption into  certainty  and  declare  it  in  the  form  of  a  judg- 
ment. Still,  the  circumstances  seem  to  require  it,  and  with 
a  view  to  a  settlement  of  the  question,  I  concur  in  the  result. 
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PUBI^IC  I«ANDS— TlTlfB  OF  HOMKSTBADBR — COMMUNITY  PROPBRTT. 

The  legal  title  to  lands  acquired  under  the  homestead  laws  of  the 
United  States  does  not  vest  until  the  issuance  of  patent  by  the  gov- 
emment.    (Dunbar,  C.  J.,  dissents.) 

Although  a  man  and  wife  may  have  lived  upon  and  improved  pub- 
lic land  for  the  length  of  time  requisite  for  the  acquisition  of  title 
under  the  homestead  laws  of  the  United  States,  the  community  ac- 
quires nothing  more  than  an  equitable  interest  therein  ;  and,  upon 
the  death  of  the  wife  prior  to  final  proof  and  the  issuance  of  patent, 
her  husband  will,  upon  the  issuance  of  patent,  take  the  full  legal  title; 
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and,  upon  his  conveyance  of  the  land  to  a  grantee  ignorant  of  the 
equities  of  the  wife's  heirs,  both  the  legal  and  equitable  titles  would 
pass.    (Dunbar,  C.  J.,  dissents.) 

Appeal  from  Superior  Court,  Clarke  County, 

G»  H.  Funk  and  N,  H,  Bloonifield,  for  appellants. 

Lands  acquired  under  the  United  States  homestead  act  are  com- 
munity property.  Philbrick  v.  Andrews,  8  Wash.  7  ;  see,  also,  Wil* 
cox  V.Jackson,  13  Pet  498. 

This  case  presents  a  state  of  facts  in  which  the  community  had 
earned  the  land  by  performing  the  necessary  conditions  of  residence 
and  cultivation,  but  in  which  the  paper  evidence  of  title  did  not  is- 
sue until  after  the  death  of  one  member  of  the  community,  and 
under  this  state  of  facts  the  appellants  assert  that  the  lands  in  con- 
troversy in  this  action  were  "  acquired  "  within  the  meaning  of  the 
community  property  law  by  James  H.  Bolton  and  Julia  Catherine 
Bolton  at  the  date  of  the  completion  of  the  five  years*  residence  and 
cultivation  required  by  the  Homestead  act.  Brazee  v.  Schofield^ 
2  Wash.  T.  209 ;  Boeder  v.  Fonts,  5  Wash.  135 ;  IVirth  v,  Branson ^  98 
U.  S.  118;  Hodge  V.  Donatd,  55  Tex.  344;  Porter  v,  Chronister, 
58  Tex.  53 ;  Bellinger  v.  White,  5  Neb.  399  ;  United  States  v.  Frey- 
^^J^i  32  Fed.  195 ;  Railroad  Co,  v,  Sture,  32  Minn.  95 ;  Webster  v, 
Boztnnan,  25  Fed.  889 ;  Newkirk  v,  Marshall,  10  Pac.  571 ;  Nycum 
V,  McAllister,  33  Iowa,  374;  Iowa  Homestead  Co,  v.  Webster 
County,  21  Iowa,  221;  Goodlet  v,  Smithson,  5  Port.  (Ala.)  245; 
Wilkinson  v,  Wilkinson,  20  Tex.  237 ;  Manchaca  v.  Field,  62  Tex. 
135 ;  Caruth  v,  Grigsby,  57  Tex.  259 ;  Cannon  v.  Murphy,  31  Tex. 
405 ;  Wright  v,  McGinty,  37  Tex.  733  ;  Carter  v.  Wise,  39  Tex.  273 ; 
Sturr  V,  Becky  133  U.  S.  541. 

The  patent  to  the  land  in  question,  when  issued,  related  back  to 
the  time  of  entry,  and  for  the  purpose  of  validating  any  transfers  of 
the  claimants'  rights,  whether  voluntary  or  by  act  of  law  (except 
such  transfers  as  were  expressly  inhibited  in  the  act),  would  take 
effect  as  of  the  time  of  making  the  entry  and  would  thus  give  these 
appellants  a  legal  title  to  their  portion  of  their  mother's  interest  in 
the  said  premises  from  the  date  of  the  issuance  of  patent.  Landes 
V,  Brant,  10  How.  348 ;  Frenches  Lessee  v,  Spencer,  21  How.  22S ; 
Railway  Co,  v,  Gordon,  41  Mich.  420;  Sturr  v.  Beck,  133  U.  S.  541 ; 
Railroad  Co.  v,  Sture,  32  Minn.  95  ;  Jackson  v,  Ramsay,  3  Cow.  75. 

The  husband  holds  as  trustee  for  the  community,  where  he  obtains 
paper  title  to  homestead  lands  after  the  death  of  his  wife,  the  com- 
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xnunity  having  advanced  the  consideration  to  the  government  for 
said  lands,  McAUster  v,  Farley ^  39  Tex.  553. 

E.  E,  Coovert,  for  respondent. 

Title  does  not  pass  from  the  United  States  by  a  conditional  grant 
of  public  lands  so  long  as  any  act  required  of  the  grantee  as  a  con- 
dition of  the  grant  remains  uncompleted,  and  in  the  case  at  bar  the 
last  condition  required  of  Bolton  was  the  making  of  final  proof  in 
the  United  States  land  office*  which  was  not  done  until  June,  1872. 
Hershberget  v,  Blewett,  55  Fed.  180 ;  Railroad  Co,  v.  McShane,  22 
Wall.  444 ;  Shepley  v.  Cowan,  91  U.  S.  330 ;  Colorado  Co,  v.  Com- 
missioners,  95  U.  S.  265 ;  Frisbie  v,  Whitney^  9  Wall.  187. 

The  opinion  of  the  court  was  delivered  by 

HoYT,  J. — This  action  was  brought  to  recover  a  one- 
third  interest  in  certain  lands  described  in  the  complaint. 
The  plaintiffs  claimed  as  heirs  of  their  mother  who,  it  was  al- 
leged, was  the  owner  of  an  undivided  half  of  the  lands  at 
the  time  of  her  death.  The  cause  was  submitted  upon  an 
agreed  statement  of  facts,  from  which,  among  other  things, 
it  appeared  that  James  H.  Bolton  and  Julia  Catherine  Bol- 
ton, his  wife,  established  a  residence  upon  the  lands  in  ques- 
tion in  August,  1865,  and  that  they  lived  thereon  in  full 
compliance  with  the  requirements  of  the  homestead  law  of 
the  United  States  until  the  15th  day  of  June,  187 1,  when 
the  said  Julia  Catherine  Bolton  died.  That  thereafter,  on 
the  14th  day  of  June,  1872,  said  James  H.  Bolton  made  final 
proof  as  required  by  the  statute,  and  that  thereafter,  on  Sep- 
tember 19,  1872,  a  patent  for  said  lands  was  issued  to  and  in 
the  name  of  said  James  H.  Bolton.  That  the  plaintiffs  were 
children  of  the  said  James  H.  and  Julia  Catherine  Bolton,  and 
that  they  were  minors  until  after  the  issue  of  said  patent. 

It  further  appeared  from  the  agreed  statement  that  after 
the  issue  of  the  patent,  said  James  H.  Bolton  was  married  to 
one  Margaret  Miller,  and  that  thereafter  he  and  his  wife, 
Margaret,  executed  and  delivered  a  warranty  deed  to  said 
premises  and  received  full  value  therefor ;  that  at  the  time  of 
said  conveyance  the  grantee  therein  had  full  knowledge  of 
all  the  facts  in  relation  to  the  acquisition  of  the  land  so  con- 
veyed, that  the  defendants  were  purchasers  for  value  of  the 
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title  SO  surveyed  and  at  the  time  of  making  the  purchase  had 
no  knowledge  whatever  as  to  the  manner  in  which  the  title  was 
acquired,  further  than  that  disclosed  by  the  records  of  Clarke 
County,  which  upon  their  face  showed  a  perfect  chain  of 
title  from  the  government  to  their  grantors.  Other  facts 
were  agreed  upon,  but  it  is  not  necessary  to  state  them  as  the 
legal  questions  which  we  shall  discuss  arise  upon  those  above 
recited. 

It  will  be  seen  that  the  record  title  is  perfect  in  the  de- 
fendants, and  that  they  and  their  grantors  had  no  notice  of 
any  facts  which  in  any  way  tended  to  impugn  the  validity 
of  such  record  title,  and  that  they  were  purchasers  for  value. 
It  must  follow  that,  if  the  said  James  H.  Bolton  was  vested 
with  the  legal  title  by  the  patent  issued  by  the  government, 
such  legal  title  is  now  vested  in  the  defendants,  and,  being 
so  vested  and  they  having  no  knowledge  of  any  equities 
which  could  in  any  manner  affect  such  legal  title,  it  is  per* 
feet  in  them,  whatever  may  have  been  the  rights  of  the  said 
Julia  Catherine  Bolton  as  the  wife  of  said  James  H.  Bolton, 
or  of  their  children. 

The  important  question  therefore  is  as  to  whether  or  not 
the  entire  legal  title  was  vested  in  James  H.  Bolton,  or  in 
himself  jointly  with  the  said  Julia  Catherine  Bolton  or  her 
children.  The  appellants  in  their  brief  have  elaborately 
argued  in  favor  of  the  proposition  that  the  substantial  title 
passes  from  the  government,  under  the  homestead  law,  upon 
the  completion  of  the  five  years*  residence  and  cultivation, 
as  therein  provided.  This  is  an  important  question,  and  the 
authorities  in  reference  thereto  cannot  be  harmonized.  But 
it  is  not  necessary  that  it  should  be  decided  in  the  case  at 
bar,  for,  so  far  as  we  are  advised,  none  of  the  cases  go  to 
the  extent  of  holding  that  the  legal  title  passes  before  proof 
of  such  residence  and  cultivation  has  been  made  and  filed  as 
required  by  law  ;  and  most  of  the  cases  hold  that  such  legal 
title  does  not  pass  until  the  issuance  of  the  patent. 

The  rulings  as  to  the  time  when  title  passes  have  not  been 
the  same  under  the  homestead  act  as  under  the  donation  law. 
As  to  the  latter,  most  of  the  courts  have  held  that  upon  the 
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completion  of  the  residence  and  cultivation  required,  the 
title  both  legal  and  equitable  vests  in  the  settler,  and  that 
the  issuance  of  the  patent  thereafter  is  but  evidence  of,  and 
not  the  conveyance  of,  title.  While  under  the  former,  they 
have  held  that  though  the  beneficial  title  may  pass  upon  the 
completion  of  the  residence  and  cultivation,  the  legal  title 
does  not  so  pass  until  proof  has  been  regularly  made  and 
patent  issued.  That  the  legal  title  does  not  pass  under  the 
homestead  law  until  proof  of  compliance  with  the  statute 
seems  to  us  evident  from  the  language  of  the  act  It  pro- 
vides that  at  any  time  within  two  years  after  the  completion 
of  the  five  years*  residence  and  cultivation  proof  thereof  may 
be  made,  and  that  thereafter  a  patent  will  issue.  It  seems 
to  follow,  by  necessary  inference,  that  if  proof  is  not  made 
within  the  two  years  required  after  the  completion  of  the 
residence  and  cultivation,  all  rights  growing  therefrom  may 
be  forfeited.  And  in  case  of  such  forfeiture  no  steps  are 
necessary  to  reinvest  the  entire  title,  both  legal  and  equitable, 
in  the  government,  excepting  such  acts  and  declarations  as 
it  deems  proper  for  that  purpose. 

But  if  the  legal  title  had  passed  to  the  settler  it  could  only 
be  divested  by  some  act  of  his,  or  by  the  adjudication  of  a 
court.  Hence  the  acts  and  declarations  of  the  executive 
branch  of  the  government  could  not  have  that  effect.  But 
all  the  courts^hold  that  the  rights  of  the  settler  can  be  ter- 
minated upon  his  default  by  such  acts  and  declarations  at 
any  time  before  final  proof  has  been  made.  It  must  follow 
that  the  legal  title  does  not  pass  until  such  proof  is  made, 
whatever  may  be  the  rule  as  to  the  equitable  title.  The 
general  rule  in  regard  to  the  time  when  the  title  becomes 
perfected  in  the  settler  is  that  it  will  become  so  vested  when 
he  has  performed  every  act  on  his  part  to  be  performed. 
From  which  it  would  seem  to  follow  that  even  the  equitable 
title  would  not  pass  under  the  homestead  act  until  proof  had 
been  made  as  required.  The  right  to  the  equitable  title 
would  be  established  by  the  residence  and  cultivation,  but  it 
would  not  vest  in  the  settler  as  against  the  government  until 
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it  was  made  aware  of  said  fact  by  the  proof  required  by  the 
statute. 

If  what  we  have  above  stated  as  to  the  time  when  the  title 
vested  is  true,  the  legal,  if  not  the  equitable,  title  remained 
in  the  government  until  proof  of  compliance  with  the  statute. 
But  such  proof  was  not  made  until  some  time  after  the  death 
of  Julia  Catherine  Bolton,  and  since  by  her  death  the  commu- 
nity was  dissolved  the  legal  title  could  not,  at  the  time  it 
passed  from  the  government,  vest  in  it  or  its  members.  And 
since  it  must  vest  somewhere,  it  must  be  held  to  have  vested 
where  by  the  paper  title  it  purported  to  vest,  that  was  in 
James  H.  Bolton. 

We  therefore  feel  compelled  to  hold  that,  wherever  may 
have  been  the  beneficial  interest  as  between  the  said  James  H. 
Bolton  and  the  estate  of  his  wife,  the  legal  title  fully  vested 
in  him  ;  and  such  being  the  fact,  a  conveyance  by  him 
would  pass  a  perfect  legal  title,  and  as  incident  to  the  pass- 
ing of  such  perfect  legal  title,  the  entire  title,  both  legal  and 
equitable,  would  pass  to  one  having  no  knowledge  of  any 
equities  which  could  affect  the  legal  title.  And  since  from 
the  stipulated  facts  the  defendants  were  the  holders  of  such 
legal  title,  discharged  of  any  such  equities,  their  title  was 
p^ect  as  against  the  plaintiffs. 

The  judgment  will  be  affirmed. 

Stiles  and  Scott,  JJ.,  concur. 

Dunbar,  C.  J.  (dtssenttng) . — ^I  am  unable  to  agree  with 
the  majority  opinion  in  this  case.  While  it  is  true  that  the 
paper  title  to  a  homestead  does  not  pass  until  proof  is  made, 
or  for  that  matter,  until  patent  issues,  yet  it  is  equally  true 
that  the  courts  have  held,  under  laws  for  obtaining  title  to  the 
public  lands,  that  where  the  aj^plicant  has  done  all  that  the 
law  requires  him  to  do,  the  proof  is  only  evidenciary  matter 
which  establishes  or  makes  known  the  fact  which  already 
existed.  This  is  the  doctrine  of  common  sense.  It  is  the 
actual  doing  of  the  things  required,  and  not  \h^  proof  oi  the 
doing,  which  meets  the  requirements  of  the  law.     When  all 
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is  done  which  can  be  done,  the  government  simply  holds 
the  land  in  trust  until  the  proof  is  made. 

In  Stark  v.  Starrs,  6  Wall.  402,  the  United  States  su- 
preme court  asserted  the  rule,  that  the  right  to  a  patent  once 
vested  is  treated  by  the  government  when  dealing  with  the 
public  lands  as  equivalent  to  a  patent  issued  ;  and  further, 
that  when  in  fact  the  patent  does  issue  it  relates  back  to  the 
inception  of  the  right  of  the  patentee,  so  far  as  may  be  neces- 
sary to  cut  oflF  intervening  claimants.  And  in  discussing 
the  principles  involved  in  that  case,  the  court  said  : 

**  These  are  only  applications  of  the  well-established  doc- 
trine that  where  one  party  has  acquired  the  legal  title  to 
property  to  which  another  has  the  better  right,  a  court  of 
equity  will  convert  him  into  a  trustee  of  the  true  owner,  and 
compel  him  to  convey  the  legal  title." 

And  so  I  say  right  here,  that  the  right  to  a  patent  vested 
in  Bolton  when  he  had  complied  with  the  provisions  of  the 
homestead  act,  which  required  him  to  cultivate  and  reside 
upon  the  land  in  question  for  the  five  years  immediately  suc- 
ceeding his  entry  upon  the  same  ;  and  that,  when  the  patent 
did  issue,  it  related  back  to  the  inception  of  the  right  of  the 
patentee,  and  that  right  was  completed  when  he  had  met  the 
requirements  prescribed  by  the  act,  by  a  residence  and  cul- 
tivation for  five  years ;  and  that,  from  the  time  that  this 
right  to  a  patent  vested  in  him  by  reason  of  his  compliance 
as  aforesaid,  up  to  the  date  that  the  patent  issued,  the  gov- 
ernment stood  in  the  relation  of  a  trustee  to  him,  bound  to 
issue  the  patent  upon  proof  being  made  in  compliance  with 
the  requirements  of  the  statute. 

This  doctrine  was  followed  in  Barney  v,  Dolph,  97  U.  S. 
652,  where  the  rule  was  repeated,  that  when  the  right  to  a 
patent  once  became  vested  in  a  settler  under  a  law,  it  was 
equivalent,  so  far  as  the  government  was  concerned,  to  a 
patent  actually  issued. 

In  Stoddard  v.  Chambers,  2  How.  284,  it  was  held  that  the 
issuance  of  a  patent  is  a  mere  ministerial  act. 

In  the  case  of  United  States  v.  Freyberg,  32  Fed.  195,  the 
homestead  applicant  had  sold  timber  off  of  his  homestead 
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prior  to  his  proving  up  and  receiving  a  patent  therefor. 
Subsequently,  however,  and  subsequent  to  the  commence- 
ment of  the  action  against  him  by  the  United  States  for  the 
value  of  the  timber,  he  made  his  homestead  proof,  and  the 
court  held  in  that  case  that  by  virtue  of  the  proof  which  was 
made,  as  I  have  before  said,  subsequent  to  the  sale  of  the 
timber,  and  even  subsequent  to  the  commencement  of  the 
action,  his  rights  dated  back  to  the  original  entry,  and  con- 
sequently protected  the  occupant  and  purchaser  from  lia- 
bility for  acts  done  on  the  land  while  he  was  holding  under 
his  homestead  entry  ;  and  the  court  there  stated  the  rule  that 
where  the  right  to  a  patent  has  once  become  vested  in  a 
purchaser  of  public  lands,  it  is  equivalent,  so  far  as  the  gov- 
ernment is  concerned,  to  a  patent  actually  is&ued  ;  and  that 
the  execution  and  delivery  of  the  patent,  after  the  right  to 
it  had  become  complete,  are  the  mere  ministerial  acts  of  the 
oflScer  charged  with  that  duty.  This  case,  it  seems  to  me, 
is  squarely  in  point,  for  it  was  not  from  the  time  that  the 
patent  issued  or  that  the  proof  was  made  that  the  court  held 
the  right  to  a  patent  had  become  vested,  but  from  the  time 
that  the  provisions  of  the  homestead  law  had  been  complied 
with.     In  closing  the  opinion  the  court  in  that  case  said  : 

**The  only  ground  urged  by  the  attorney  for  the  United 
States  in  opposition  to  these  views  was  the  fact  that  the 
patent  has  not  yet  been  issued,  and,  therefore,  that  the  legal 
title  has  not  become  vested  in  the  purchaser.  But  this  con- 
tention, as  we  have  seen,  is  not  tenable,  in  view  of  the  legal 
proposition  laid  down  in  cases  that  have  been  cited,  that  the 
government  now  holds  the  legal  title  merely  in  trust  for  the 
purchaser,  whose  right  to  a  patent  has  become  vested,  and 
is  equivalent,  so  far  as  the  government  is  concerned,  to  a 
patent  actually  issued.*' 

It  is  true  that  the  cases  of  Barney  v.  Dolph  and  Stark  v, 
StarrSy  cited  above,  were  cases  under  the  donation  law,  and 
it  is  equally  true  that  some  of  the  provisions  of  the  donation 
act  are  different  from  those  of  the  homestead  or  preemption 
laws ;  but  these  principles,  which  were  enunciated  by  the 
courts  in  the  cases  cited  above,  are  equally  applicable  and  as 
logically  flow  from  the  provisions  of  the  homestead  laws  as 
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they  do  from  those  of  the  donation  law  which  was  being 
considered  at  the  time. 

Our  community  property  law  provides  that  all  property 
and  pecuniary  rights  owned  by  the  husband  before  marriage, 
and  that  acquired  by  him  afterwards  by  gift,  bequest,  devise 
or  descent,  with  the  rents,  issues  and  profits  thereof,  shall 
be  his  separate  property,  which  he  can  manage,  alienate, 
etc.,  in  any  manner  he  may  see  fit,  without  the  wife  joining 
in  siuh  management,  or  alienation,  etc. ;  and  the  same  char- 
acter of  property  when  acquired  by  the  wife  is  her  separate 
property,  subject  to  her  exclusive  management,  alienation, 
etc.;  and  it  expressly  provides  in  the  most  sweeping  man- 
ner that  property  not  acquired  or  owned  as  prescribed  above, 
but  which  is  acquired  after  marriage  by  either  husband  or 
wife,  or  by  both,  is  community  property. 

If  the  conclusion  reached  by  the  majority  is  correct,  then 
community  property  which  is  merged  in  the  improvements 
that  are  placed  upon  a  homestead  is  lost  to  the  wife,  or  the 
wife's  heirs  rather,  in  case  of  the  death  of  the  wife.  For 
it  is  not  alone  the  land  which  constitutes  the  value  of  the 
homestead  at  the  time  proof  is  made  or  the  patent  issues  ; 
but  it  is  the  land  and  the  improvements.  The  latter  may 
far  exceed,  and,  in  fact,  generally  do  exceed  in  value,  the 
price  of  the  land  before  it  receives  the  improvements.  A 
husband  and  wife  may  put  all  their  labors,  or  the  fiiiits  of 
their  labor,  for  five  years  into  a  homestead.  They  may,  in 
fact,  put  all  the  accumulations  of  a  lifetime  into  improve- 
ments upon  a  homestead,  and  sucb  improvements  may  rep- 
resent all  their  community  property,  be  it  more  or  less ;  yet, 
if  the  wife  were  to  die,  her  heirs  would  receive  nothing,  but 
the  heirs  of  a  wife  whom  the  husband  might  marry  the  day 
before  the  final  proof  was  made  would  supplant  her.  And 
the  irresistible  logic  of  the  position  goes  further  than  this, 
for  if  the  husband  were  to  divorce  his  wife,  the  result  would 
be  the  same,  for  there  would  be  no  equitable  interest  of  the 
wife  in  the  homestead  which  the  court  could  protect  or  dis- 
pose of,  according  to  this  contention.  And  if  the  husband 
had  a  statutory  ground  for  divorce,  the  wife  would  be  left 
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penniless,  even  though  there  might  be  thousands  of  dollars 
invested  of  her  community  property  in  the  improvements  on 
the  homestead. 

It  is  conceded  by  respondents  that  under  the  law  as  con- 
strued by  this  court  in  Philbrick  v.  Andrews^  8  Wash.  7 
(35  Pac.  358),  the  homestead  is  community  property  after 
the  final  proof.  Of  course,  if  it  is  community  property, 
under  the  statute  the  deed  firom  the  husband  would  not  con- 
vey title  unless  the  wife  joined  in  the  same.  Can  it  be  pos- 
:sible  that  the  wife's  interest  in  community  property  depends 
upon  so  frail  a  tenure  as  the  mere  proof  of  facts  already 
admitted  to  exist?  Is  the  principal  virtue  in  the  proof 
of  residence,  cultivation  and  improvement  instead  of  the 
actual  residence,  cultivation  and  improvement  ?  The  proof 
is  necessary,  of  course,  but  its  only  office  is  to  satisfy*  the 
government  that  there  has  been  a  prior  compliance  .with  the 
requirements  prescribed.  Consequently,  all  the  rights  which 
the  applicant  had  attached  when  he  had  in  good  iaith  met 
these  requirements,  and  must  necessarily  date  back  to  that 
time. 

And  that  this  was  the  intention  of  congress  is  to  my  mind 
plainly  indicated  by  the  provisions  of  the  act  itself.  Sec.  2291 
of  theRevisedStatutes  provides  that  this  proof  may  be  made 
:at  the  expiration  of  five  years,  and  it  may  be  made  at  any 
time  between  the  expiration  of  five  years  from  the  date  of 
-entry  and  the  expiration  of  seven  years,  allowing  two  years 
after  the  requirements  have  all  been  complied  with  on  the 
part  of  the  applicant  to  go  through  the  formality  of  making 
proof  of  what  had  been  done  during  the  first  five  years. 
Indeed,  the  requirements  are  at  an  end  at  the  expiration  of 
five  years.  The  residence  and  cultivation  may  cease  during 
these  two  additional  years.  The  five  years  are  given  for  the 
actual  and  substantial  compliance  with  the  provisions  of  the 
law,  which  are  presumed  to  show  good  faith  on  the  part  of 
the  homestead  applicant ;  and  the  two  succeeding  years  are 
allowed,  if  desired,  to  present  the  proof  of  what  was  done 
<iuring  the  first  five.  It  must  be  observed  that  there  are  no 
requirements  concerning  the  last  two  years.     It  is  not  even 
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necessary  that  the  applicant  should  reside  on  the  land,  but 
the  proof  must  be  that  he  has  resided  upon  and  cultivated 
the  same  for  five  years  immediately  preceding  the  filing. 

Again,  as  showing  that  the  plain  intent  of  congress  was 
to  vest  the  right  of  the  applicant  upon  the  actual  compliance 
for  five  years,  g  2297  provides  that  if  at  any  time  after  the 
filing  of  the  affidavit,  as  required  in  §  2290,  and  before  the 
expiration  of  the  five  years  mentioned  in  §  2291,  it  is  proved 
after  due  notice  to  the  settler,  to  the  satisfaction  of  the  regis- 
ter of  the  land  office  that  the  person  having  filed  such  affi- 
davit has  actually  changed  his  residence  or  abandoned  the 
land  for  more  than  six  months  at  any  time,  then,  in  that 
event,  the  land  so  entered  shall  revert  to  the  government* 
But  it  must  be  observed  that  there  is  no  provision  for  any 
reversion  to  the  government  upon  change  of  residence,  or 
for  any^other  reason,  between  the  expiration  of  the  five 
years  and  the  expiration  of  the  seven  years  allowed  for  the 
proof;  showing  conclusively  that  if  the  requirements  of  the 
law  have  been  complied  with  up  to  the  expiration  of  the  five 
years  allowed  for  that  purpose,  the  right  to  the  land  has 
actually  vested ;  that  all  has  been  done  by  the  applicant 
which  the  law  requires,  and  that  by  applying  the  rule  laid 
down  by  the  supreme  court  of  the  United  States  in  Barney 
V,  Dolph,  supra,  the  government  simply  becomes  the  trustee 
of  the  applicant  to  convey  the  legal  title  when  the  proof  is 
formally  given.  To  hold  that  it  is  the  proof  of  the  compli- 
ance rather  than  the  actual  compliance  with  the  require- 
ments of  the  law,  which  constitutes  the  rights  of  the 
applicant,  is  little  less  imreasonable  than  to  hold  that  where 
a  party  takes  a  mortgage  for  security,  the  security  itself  does 
not  attach  until  the  execution  of  the  mortgage  is  proven  in 
a  foreclosure  suit,  under  a  statute  which  requires  the  proof 
of  such  execution. 

It  is  contended  by  the  respondent  that  title  does  not  pass 
from  the  United  States  by  a  conditional  grant  of  public 
land  so  long  as  any  requirement  of  the  grantee,  under  a  con- 
dition of  the  grant,  remains  uncompleted.  I  find  no  fault 
with  this  proposition,  but  my  contention  is  that  there  was  no 
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further  act  required  of  Bolton  which  was  necessary  to  give 
him  the  right  to  the  land ;  that  the  right  attached  upon  com- 
plying with  the  requirements  of  the  act  as  to  cultivation  and 
residence ;  but  that  the  proof  was  only  necessary  to  compel 
the  publication  and  formal  acknowledgment  of  this  right  in 
the  shape  of  a  patent ;  or,  in  other  words,  to  compel  the 
granting  of  a  paper  title  by  the  government. 

I  have  examined  the  cases  cited  by  respondents  under  this 
head,  and  do  not  consider  them  at  all  in  point.  Railway  Co. 
V.  McShanfy  22  Wall.  444,  was  a  case  where  grant  of  lands 
had  been  made  to  a  railroad  company,  and  the  state  under- 
took to  tax  them,  and  the  court  held  that  the  state  had  no 
power  to  tax  the  lands,  and  that  the  title  had  not  passed  be- 
cause one  of  the  conditions  of  the  grant  had  not  been  com- 
plied with,  inasmuch  as  the  act  had  specially  provided  that 
the  costs  of  survey  must  be  paid  before  lands  would  pass  to 
the  company.  There  the  court  held  that  the  payment  of 
costs  of  survey  of  the  land  is  a  condition  precedent  to  a  right 
to  receive  the  title  from  the  government,  and  that  until  such 
payment  was  made  the  equitable  title  of  the  company  was 
incomplete.  *  *  There  remains,  * '  says  the  court,  *  *  a  payment 
to  be  made  to  perfect  it.  There  is  something  to  be  done 
without  which  the  company  is  not  entitled  to  a  patent.*'  But 
it  will  be  seen  that  this  was  a  substantial  something.  The 
thing  itself  and  not  the  proof  of  the  thing,  was  to  be  done, 
A  consideration  was  supposed  to  move  towards  the  govern- 
ment for  its  grant.  A  part  of  the  consideration  agreed 
upon  was  the  payment  of  these  costs  of  survey.  This  part 
of  the  consideration  had  not  been  paid,  and  it  seems  to  me 
that  the  court  could  not  have  come  to  any  other  conclusion 
than  that  the  equitable  title  had  not  attached  because  the 
conditions  had  not  been  complied  with  altogether  ;  a  differ- 
ent proposition  from  the  one  under  consideration. 

The  same  doctrine  was  announced  in  ShepUy  v.  Cowan, 
91  U.  S.  330,  in  which  it  was  held  that  where  a  settler  seeks 
to  acquire  a  right  of  preemption  to  the  lands  that  had  been 
granted  to  a  state  under  the  eighth  section  of  the  act  of  con- 
eress  of  September  14,  1841,  and  which  the  state  had  sought 
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to  select  as  a  part  of  said  grant,  the  party  taking  the  first 
initiatory  step,  if  the  same  was  followed  up  to  a  patent,  ac- 
quired the  better  right  to  the  premises  ;  and  this  case,  when 
looked  at  carefully,  sustains  the  position  that  I  assume  here, 
and  announces  the  fact  that  the  patent  relates  to  the  date  of 
the  initiatory  act,  and  cuts  off  all  intervening  claimants ; 
going  further  really  than  is  necessary  to  sustain  the  position 
of  appellants  here,  that  the  patent  relates  back  only  to  the 
period  when  all  the  conditions  prescribed  by  the  act  had 
been  complied  with. 

In  Frisbie  v,  U^ktlney,  g  Wall.  187,  it  is  decided  that  a 
vested  right  under  the  preemption  laws  is  only  obtained  when 
the  purchase  money  has  been  paid,  and  the  receipt  of  the 
proper  land  officer  given  to  the  purchaser ;  that  until  this  is 
done  it  is  within  the  legal  and  constitutional  competency  of 
congress  to  withdraw  the  land  from  entry  or  sale,  though  this 
may  defeat  the  imperfect  right  of  the  settler.  I  think  this 
case  cannot  be  construed  as  bearing  on  the  case  in  question, 
as  the  payment  for  the  land  under  the  preemption  act  is  the 
principal  consideration,  and  most  certainly  there  is  some* 
thing  substantial  for  the  preemptor  yet  to  do  when  he  has 
not  paid  the  purchase  price  of  the  land. 

The  case  of  Central  Colorado  Imp.  Co,  v.  Commissioners^ 
95  U.  S.  259,  does  not  seem  to  me  to  touch  the  case  under 
consideration. 

Respondent  puts  a  suppositional  case  and  asks,  in  case 
appellant  had  been  to  the  land  office  and  relinquished  his 
claim  to  some  other  party  after  five  years  from  the  date  ol 
entry  had  expired,  what  would  have  become  of  the  wife's 
vested  right.  We  are  not  called  upon  here  to  answer  that 
question,  as  appellant  did  not  relinquish  his  right  to  the 
homestead,  and  the  United  States  government  is  not  a  party 
in  any  respect,  and  is  not  demanding  any  rights  by  reason 
of  any  relinquishment,  or  at  all.  But  it  is  purely  a 
question  between  citizens  of  this  state,  under  the  commu- 
nity property  laws  which  the  state  saw  fit  to  enact.  The 
objection  by  respondent  that  the  community  property  lamr 
was  not  in  effect  at  the  time  of  the  proof  furnished  by 
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Bolton,  is  answered  by  saying  that  the  law  providing  for 
common  property  was  in  efiFect,  and  under  its  provisions  the 
rights  of  these  litigants  would  be  affected  in  the  same  man- 
ner as  they  are  under  the  community  property  laws. 

It  seems  to  me  that  if  any  intelligent  effect  or  force  is  to 
be  given  to  the  community  property  laws  of  this  state,  not 
considering  any  questions  which  involve  the  rights  of  the 
government,  but  considering  those  only  which  involve  the 
rights  of  these  litigants  as  citizens  of  the  state,  it  must  nec- 
essarily follow  that  the  heirs  of  Mrs.  Julia  Catherine  Bolton 
are  entitled  to  the  interest  which  the)'  demand  in  the  prop- 
erty which  was  conveyed  by  Bolton ;  and  that  there  is  no 
<luestion  of  estoppel  in  this  case,  the  claimants  here  being 
minors  at  the  time  the  land  was  conveyed. 

The  judgment,  in  my  opinion,  should  be  reversed. 


[No.  1454.    Decided  December  4, 1894.! 
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Where  the  purchaser  of  premises  sold  under  execution  brings  an      I  36  106 

action  of  ejectment  to  recover  possession,  he  is  not  required,  under 
the  statute  (Code  Proc.,  %  531)  requiring  him  to  set  forth  in  his  com- 
plaint the  nature  of  his  estate,  claim  or  title  to  the  property,  to  plead 
all  the  proceedings  authorizing  the  sale  alleged  to  have  occurred  in 
the  superior  court. 

In  an  action  of  ejectment  the  complaint  states  a  sufficient  cause  of 
action  when  it  alleges  that  the  plaintiff  is  the  owner  of  the  land 
described  therein,  subject  to  the  right  of  redemption  of  the  defend- 
ant, setting  forth  that  plaintiff  became  such  owner  by  virtue  of  a 
sale  under  execution,  describing  the  court,  and  alleging  that  the 
execution  was  for  the  purpose  of  satisfying  a  valid  judgment  entered 
in  the  cause,  properly  describing  and  setting  forth  a  copy  of  the 
sheriff's  certificate  of  sale,  together  with  an  allegation  that  the  sale 
liad  been  confirmed. 

Where  a  plaintiff  luM  brought  an  action  in  ejectment  based  upon 
tiis  right  of  possession  under  a  sheriff's  certificate  of  sale  on  execu- 
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tion,  and  during  the  pendency  of  the  action  his  inchoate  title  ripens 
through  the  expiration  of  the  year  of  redemption,  it  is  not  error  to 
allow  him  to  file  a  supplemental  complaint  demanding  the  additional 
relief  that  he  be  adjudged  the  owner  of  the  fee,  as  the  nature  of  the 
action  is  not  thereby  so  changed  as  to  constitute  the  supplemental 
complaint  an  entirely  different  cause  of  action. 

Although  a  judgment  of  default,  in  an  action  for  foreclosure  of  a 
mortgage  upon  realty,  may  have  been  erroneously  rendered,  because 
a  demurrer  to  the  complaint  was  pending  at  the  time,  yet  the  judg- 
ment cannot  be  attacked  on  that  ground  in  an  action  of  ejectment 
brought  by  the  purchaser  under  the  execution  sale  for  the  purpose  of 
obtaining  possession  of  the  premises. 

Appeal  from  Superior  Courts  Pierce  County. 
Judson  Applegate  and  /.  /^  Ramage,  for  appellant. 

It  was  error  to  permit  plaintiff  to  file  a  supplemental  complaint, 
which  changed  the  nature  of  the  action  from  a  right  to  possession, 
or  rents,  issues  and  profits,  to  one  of  title,  amounting  to  a  substitu- 
tion of  a  new  cause  of  action.  Andrews  v.  Andrews,  3  Wash.  T. 
286 ;  Patten  v,  Stewart,  24  Ind.  343 ;  95  Ind.  4 ;  108  Ind.  298.  In 
ejectment  the  plaintiff  must  still  rely  upon  the  title  originally  set 
out ;  he  cannot,  by  supplemental  petition,  rely  on  one  since  acquired. 
Moon  V.  Johnson^  14  S.  C.  434. 

H.  G.  Rowland  and  Hoxie,  Richardson  &  BogU,  for 
respondent. 

There  was  error  in  permitting  the  plaintiff  to  file  a  supplemental 
complaint.  The  only  change  made  by  filing  the  supplemental  com- 
plaint was  to  allege  that  the  defendant  had  failed  to  redeem,  and  a 
demand  was  made  for  the  further  relief  that  the  sale  under  execution 
be  declared  valid,  and  that  plaintiff  be  adjudged  to  be  the  owner  in 
fee  simple,  i  Beach,  Modern  Eq.  Pr.,  ^491  ;  Story,  Eq.  PI.  (loth 
cd.),  336;  Bard  v,  Kleeb,  i  Wash.  375;  Meacham  Arms  Co.  p. 
Swarts,  2  Wash.  T.  412  ;  Penman  v.  Slocum,  41  N.  Y.  53 ;  Gove  v. 
Lyford,  44  N.  H.  525. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J. — Appellant  Miller  and  William  Carroll 
purchased  from  respondent  certain  lands  in  the  city  of 
Puyallup,  for  the  sum  of  five  thousand  dollars,  paying  one 
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thousand  dollars  cash,  and  executed  their  note  to  Peter 
Belles  for  $4,000.  A  mortgage  was  also  executed  to  Belles 
by  William  Carroll,  Jane  Carroll  and  appellant  Miller  upon 
the  land  so  purchased.  The  note  not  having  been  paid  at 
maturity  thereof,  on  the  3d  day  of  May,  1892,  respondent 
instituted  suit  upon  both  note  and  mortgage  against  William 
Carroll,  Jane  Carroll  and  appellant  Miller.  Summons  was 
served  upon  William  Carroll  and  Jane  Carroll  on  the  3d 
day  of  May,  1892,  and  upon  Miller  on  the  4th  day  of  May, 
1892.  On  the  23d  day  of  May  the  attorney  for  respondent 
filed  an  application  or  claim  of  default  as  to  William  and 
Jane  Carroll,  and  on  the  24th  day  of  May  filed  a  similar 
claim  as  to  A.  N.  Miller.  On  the  25th  day  of  May,  1892, 
all  the  defendants  appeared  by  their  attorney,  and  demurred 
to  the  complaint.  This  demurrer  was  placed  on  the  motion 
docket,  and  marked  continued  by  the  judge.  On  the  nth 
day  of  June,  and  while  the  demurrer  remained  undisposed 
of,  a  default  decree  was  entered  against  all  of  the  defendants. 
The  property  described  in  the  mortgage  was  sold  by  the 
sheriflf  under  a  writ,  and  was  bid  in  by  the  plaintiff"  for  $500. 
This  property  was  afterwards  redeemed  by  Miller.  There 
was  a  deficiency,  after  the  sale  of  the  land  on  the  judgment, 
of  $4,500.  To  satisfy  this  balance  execution  was  issued  and 
levied  upon  the  land  which  is  the  subject  of  this  suit,  and 
which  belonged  to  Miller.  This  was  sold,  and  purchased 
by  respondent  Belles  for  an  amount  sufficient  to  satisfy  his 
judgment.  From  the  judgment  of  foreclosure  Miller  and 
others  appealed,  without  supersedeas,  to  this  court,  and 
sought  to  reverse  the  judgment,  on  the  ground  that  it  had 
been  irregularly  entered.  This  appeal  was  dismissed  be- 
cause the  appellants  had  failed  to  apply  to  the  superior  court 
,to  have  the  default  set  aside  ;  see  Belles  v.  Carroll,  6  Wash. 
131  (32  Pac.  1060).  After  the  dismissal  of  the  appeal  ap- 
pellant applied  to  the  lower  court  to  vacate  the  judgment, 
which  application  was  denied.  In  the  meantime  the  re- 
spondent had  received  a  certificate  of  sale  from  the  sheriff*, 
and  instituted  this  action  to  recover  possession  of  the  land 
purchased.     While  the  action  was  pending,  the  year  within 
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which  the  defendant  had  a  right  to  redeem  expired,  and 
plaintiff  received  a  deed  from  the  sheriff,  and  then  asked  and 
obtained  leave,  on  proper  notice,  to  file  a  supplemental  com- 
plaint, in  which  he  demanded  the  additional  relief  that  he 
be  adjudged  the  owner  in  fee.  Motions  to  make  more  defi- 
nite and  certain  and  demurrers  were  interposed  by  the 
defendant  to  the  complaint  and  supplemental  complaint, 
which  were  overruled.  The  answer  of  the  defendanf  was  to 
the  effect  that  the  judgment  under  which  the  land  was  sold 
was  void,  and  it  also  alleged  that  the  court  exceeded  its 
jurisdiction  in  entering  the  decree  and  the  judgment  for 
deficiency,  etc.  The  plaintiff,  in  reply  to  that  part  of  the 
answer  which  alleged  the  defects  in  the  judgment  in  the 
original  action,  pleaded  the  judgment  of  the  court  refusing 
to  vacate  such  judgment  as  res  adjtidicata. 

The  first  assignment  of  error  is  that  the  court  erred  in  re- 
fusing to  sustain  the  motion  of  the  defendant  to  direct  the 
plaintiff  to  make  his  amended  complaint  more  specific  and 
certain  by  setting  forth  all  the  proceedings  alleged  to  have 
occurred  in  the  superior  court  of  Pierce  county,  it  being 
claimed  that  as  this  was  an  action  in  ejectment  the  plaintiff 
should  have  set  forth  in  his  complaint  the  nature  of  his 
estate,  claim,  or  title  to  the  property,  as  provided  in  §  531, 
Code  Proc. 

We  think  the  motion  was  properly  overruled  by  the  court, 
for  while  the  law  requires  that  the  nature  of  his  estate,  claim 
or  title  to  the  property  should  be  set  forth  in  his  complaint 
it  certainly  does  not  mean  that  all  evidentiary  matter  should 
be  pleaded  in  the  complaint.  The  complaint  alleges  that  the 
plaintiff  was  the  owner  of  the  land  described  therein,  sub- 
ject to  the  right  of  redemption  of  the  defendant,  and  it  also 
sets  forth  the  manner  in  which  he  became  such  owner,  viz.,^ 
that  it  was  by  virtue  of  a  sale  under  execution,  describing 
the  court  and  the  purpose  of  the  execution,  viz.,  for  the  pur- 
pose of  satisfying  a  valid  judgment  entered  in  the  cause, 
properly  describing  and  setting  forth  a  copy  of  the  sheriff's 
certificate  of  sale,  together  with  an  allegation  that  the  sale 
had  been  confirmed.     While  it  is  true  that  this  court  has 
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announced  the  rule  that  the  complaint  must  state  a  plain 
and  concise  statement  of  facts,  and  not  the  legal  effect  of 
those  facts,  or  the  legal  conclusions  from  them,  it  seems  to 
US  that  the  complaint  in  this  instance  does  state  facts  suffi- 
ciently definite  to  maintain  itself. 

The  same  may  be  said  of  the  action  of  the  court  in  over- 
ruling the  demurrer  to  the  complaint. 

The  appellant  also  objects  to  the  action  of  the  court  in 
allowing  the  plaintiff  to  file  a  supplemental  complaint,  claim- 
ing that  it  changed  the  nature  of  the  action  from  a  right  to 
possession  to  one  of  title,  and  amounted  in  reality  to  the 
substitution  of  a  new  cause  of  action.  We  do  not  think 
that  such  was  the  effect  of  the  supplemental  complaint  filtd 
in  this  case.  When  the  original  complaint  was  filed,  the 
plaintiff,  under  his  certificate  of  sale,  was  entitled  to  the  pos- 
session of  the  land.  See  Debenture  Corporation  v,  Warren^ 
9  Wash.  312  (37Pac.  451).  The  certificate  in  this  instance 
conferred  upon  the  plaintiff  an  inchoate  title.  This  inchoate 
title  ripened  when  the  time  for  redemption  had  expired.  In 
this  instance,  at  the  time  the  supplemental  complaint  was 
filed  something  had  happened  which  had  not  happened  at 
the  time  of  the  filing  of  the  original  complaint.  That  some- 
thing was  the  expiration  of  the  year  within  which  the  defend- 
ant had  a  right  to  redeem.  To  that  extent  it  added  to  the 
relief  which  the  plaintiff  was  entitled  to,  viz.,  to  have  the 
fee  declared  to  be  in  him.  It  seems  to  us  that  the  nature  of 
the  action  was  not  changed  to  such  an  extent  that  it  made 
another  and  entirely  different  cause  of  action.  Besides,  the 
question  of  amendment  is  one  that  is  largely  discretionary 
in  the  trial  court,  and  unless  this  court  concluded  that  the 
discretion  had  been  abused  to  the  extent  of  injuring  the 
parties  litigant  it  would  not  interfere  with  the  discretion 
vested  in  the  trial  court. 

This  brings  us  to  the  question,  and  the  main  question  dis- 
cussed in  the  case,  as  to  whether  the  proceedings  in  the  fore- 
closure of  the  mortgage,  and  the  judgment  for  deficiency 
which  was  entered  therein,  were  valid.  It  must  be  borne  in 
mind  that  the  judgment  which  is  sought  to  be  attacked  col- 
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laterally  in  this  case  is  the  same  judgment  which  was 
appealed  from  to  this  court  in  the  case  of  Belles  v.  Carroll, 
supra;  that  it  is  the  same  judgment  which  appellant  after- 
ward moved  the  court  to  vacate,  and  which  the  court  refused 
to  vacate,  and  from  which  order  of  refusal  no  appeal  was 
taken.  When  appellant  neglected  to  appeal  from  the  deci- 
sion of  the  court  in  refrising  to  vacate  the  judgment,  we 
think  he  lost  his  remedy  so  far  as  this  case  is  concerned.  It 
is  the  well  established  law  that  mere  irregularities  of  a  court 
will  not  render  the  judgment  void,  and  that  if  the  judgment 
is  not  void  it  cannot  be  collaterally  attacked,  but  must  be 
appealed  from. 

•The  rule  is  thus  announced  by  Black  on  Judgments,  g 
245: 

*'  Where  the  court  has  jurisdiction  of  the  parties  and  the 
subject  matter  in  the  particular  case,  its  judgment,  unless 
reversed  or  annulled  in  some  proper  proceeding,  is  not  open 
to  attack  or  impeachment,  by  parties  or  privies,  in  any  col- 
lateral action  or  proceeding  whatever.  *  The  doctrine  of  this 
court,  and  of  all  the  courts  of  this  country,  is  firmly  estab- 
lished, that  if  the  court  in  which  the  proceedings  took  place 
had  jurisdiction  to  render  the  judgment  which  it  did,  no 
error  in  its  proceedings  which  did  not  affect  the  jurisdiction 
will  render  the  proceedings  void,  nor  can  such  errors  be  con- 
sidered when  the  judgment  is  brought  collaterally  into  ques- 
tion.' This  principle  is  not  merely  an  arbitrary  rule  of  law 
established  by  the  courts,  but  it  is  a  doctrine  which  is 
founded  upon  reason  and  the  soundest  principles  of  public 
policy.  *  It  is  one  which  has  been  adopted  in  the  interest  of 
the  peace  of  society  and  the  permanent  security  of  titles.'  " 

And  many  cases  are  cited  to  sustain  the  text. 

In  this  case  there  is  no  dispute  that  the  court  had 
jurisdiction  of  the  subject  matter,  viz.,  the  foreclosure  of  the 
mortgage,  and  of  the  persons  of  the  defendants  by  reason  of 
the  service  by  summons,  and  also  by  reason  of  their  appear- 
ance entered  in  the  case.  Having,  then,  this  jurisdiction 
both  of  the  subject-matter  and  of  the  persons  of  the  defend- 
ants, the  judgment  entered  by  the  court  was  not  void,  be- 
cause it  decided  a  question  which  it  had  power  to  decide  and 
granted  a  relief  which  it  had  power  to  grant,  and  the  relief 
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which  it  granted  was  not  in  excess  of  the  relief  which  it 
had  authority  to  grant  under  the  pleadings  in  the  case. 
Consequently  any  wrongful  action  of  the  court  was  simply 
erroneous,  and  did  not  go  to  the  jurisdiction  at  all,  and 
therefore,  under  the  rule  announced  above,  cannot  be  pro- 
ceeded against  collaterally. 

The  test  laid  down  in  i  Freeman  on  Judgments,  §  118,  is 
that  if  the  petitioner  states  such  a  case  in  his  petition  that 
on  a  demurrer  the  court  would  render  judgment  in  his  favor, 
it  is  an  undoubted  case  of  jurisdiction.  As  we  have  seen  in 
this  case  the  court  was  justified  in  overruling  the  demurrer 
to  the  complaint,  and,  consequently,  under  the  test  pre- 
scribed, the  action  of  the  court,  if  error  at  all,  was  simply 
an  irregularity  which  would  have  been  cured  by  appeal. 

This  is  also  the  rule  announced  by  the  supreme  court  of 
the  United  States  in  United  States  v.  Arredondo^  6  Pet.  691, 
where  the  court  says  : 

"The  power  to  hear  and  determine  a  cause  is  jurisdiction ; 
it  is  '  coram  judice,'  whenever  a  case  13  presented  which 
brings  this  power  into  action  ;  if  the  petitioner  states  such  a 
case  in  his  petition  that  on  a  demurrer  the  court  would 
render  judgment  in  his  favor,  it  is  an  undoubted  case  of 
jurisdiction.'* 

The  entering  of  the  judgment  while  the  demurrer  was 
pending  was  simply  an  irregularity  which  did  not  render  the 
judgment  void,  and  consequently,  as  we  have  seen,  not  sub- 
ject to  be  impeached  collaterally,  but  which  should  have 
been  called  to  the  attention  of  the  court  in  due  season,  and 
firom  which  an  appeal  would  have  lain  in  case  of  the  refusal 
of  the  court  to  correct  the  irregularity  or  vacate  the  judg- 
ment which  was  based  upon  such  an  irregularity  and  unlaw- 
ful action. 

It  was  decided  by  the  supreme  court  of  the  United  States, 
in  White  v.  Crow,  no  U.  S.  183  (4  Sup.  Ct.  71),  where  the 
agent  of  an  absent  defendant,  upon  whom  process  had  been 
duly  served,  appeared  and  consented  to  the  entry  of  a  judg- 
ment against  the  defendant  before  the  time  for  filing  answer 
had  expired,  and  no  fraud  was  shown,  that  on  an  attempt 
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to  attack  the  judgment  collaterally  by  reason  of  entry  before 
the  time  for  answering  had  expired,  the  court  would  make 
all  necessary  presumptions  to  sustain  it.  The  court,  after 
reciting  the  fact  that  the  sendee  has  been  made  upon  the 
proper  persons,  and  the  fact  that  the  party  who  consented  to 
the  entry  of  the  judgment  was  shown  to  have  been  the 
agent  of  the  company,  and  authorized  to  consent  to  the  ren- 
dition of  the  judgment,  proceeds  as  follows  : 

**  But  if  he  was  not  such  agent,  the  question  arises  whether 
the  rendition  of  the  judgment  before  the  time  for  filing  de- 
fendant's answer  had  expired  renders  the  judgment  void. 
We  are  of  opinion  that  it  does  not ;  that  its  rendition  was 
simply  erroneous  and  nothing  more.  The  court  having  ju- 
risdiction to  render  the  judgment,  and  having  rendered  it, 
the  law,  when  the  judgment  is  collaterally  attacked,  will 
make  all  presumptions  necessary  to  sustain  it." 

And,  after  citing  Grignon' s  Lessee  v.  Asior,  2  How.  319, 
the  court,  continuing,  says : 

**The  defendant  being  in  court,  was  bound  to  take  notice 
of  its  proceedings,-  and  might  have  corrected  the  error  at 
any  time  during  the  term.  It  did  not  move  to  set  the  judg- 
ment aside.  It  filed  no  answer.  The  presumption,  there- 
fore, which  the  law  makes  is  either  that  it  consented  to  a 
submission  of  the  case  before  the  time  for  answer  expired, 
or  that  it  subsequently  waived  the  error  by  not  seeking  to 
correct  it.'* 

So  in  this  case,  we  say,  the  defendants  were  in  court,  and 
were  bound  to  take  notice  of  its  proceedings.  They  did 
move  to  set  the  judgment  aside,  and  upon  the  refusal  of  the 
court  to  grant  the  motion,  instead  of  appealing  from  the 
judgment  of  the  court  in  so  refusing,  they  allowed  such 
judgment  to  stand,  ^nd  the  presumption  therefore  is  that 
they  consented  to  the  action  of  the  court  as  binding  upon 
them,  and  they  will  not  now  be  allowed  to  disturb  rights 
which  have  grown  up  out  of  such  judgment. 

In  Cooper  v,  Reynolds^  10  Wall.  308,  the  United  States 
supreme  court  says : 

**  It  is  of  no  avail,  therefore,  to  show  that  there  are  errors 
in  that  record,  unless  they  be  such  as  prove  that  the  court 
had  no   jurisdiction  of   the  case,   or  that  the  judgment 
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rendered  was  beyond  its  power.  This  principle  has  been 
often  held  by  this  court,  and  by  all  courts,  and  it  takes  rank 
as  an  axiom  of  the  law." 

And  in  Cornett  v.  Williams^  20  Wall.  226,  the  court  said  : 

**  The  settled  rule  of  law  is  that  jurisdiction  having  at- 
tached in  the  original  case,  everything  done  within  the 
power  of  that  jurisdiction,  when  collaterally  questioned,  is 
to  be  held  conclusive  of  the  rights  of  the  parties,  unless  im- 
peached for  fraud.'* 

And  there  are  many  cases  cited  to  sustain  that  announce- 
ment. 

In  McAlpine  v^  Sweetser,  76  Ind.  78,  it  was  held  that 
after  jurisdiction  of  the  person  had  been  acquired  by  service 
of  process,  the  judgment  is  not  void  because  rendered  be- 
fore the  return  day.  And  the  court  in  its  opinion  approv- 
ingly quoted  from  §  126  of  i  Freeman  on  Judgments,  as 
follows : 

*'  From  the  moment  of  the  service  of  process  the  court  has 
such  control  of  the  litigants  that  all  its  subsequent  proceed- 
ings, however  erroneous,  are  not  void.  If  there  is  any  irreg- 
ularity in  the  process,  or  in  the  manner  of  its  service,  the 
defendant  must  take  advantage  of  such  irregularity  by  some 
motion  or  proceeding  in  the  court  where  the  action  is  pend- 
ing. The  fact  that  the  defendant  is  not  given  all  the  time 
allowed  him  by  law  to  plead,  or  that  he  was  served  by  some 
person  incompetent  to  make  a  valid  service,  or  any  other 
fact  connected  with  the  service  of  process,  on  account  of 
which  a  judgment  by  default  would  be  reversed  upon  appeal 
will  not  ordinarily  make  the  judgment  vulnerable  to  a  col- 
lateral attack.'* 

In  fact  the  authorities  are  so  overwhelming  to  this  effect 
that  it  seems  that  a  further  citation  would  be  a  work  of 
supererogation. 

The  errors  complained  of,  then,  by  the  appellant  being 
errors  that  could  have  been  taken  advantage  of  by  appeal 
from  the  court  in  which  they  were  committed,  and  such 
errors  not  reaching  to  the  jurisdiction  of  the  court,  the 
plaintiff  is  estopped  from  complaining  of  them  here.  It 
follows  that  the  judgment  must  in  all  things  be  affirmed. 

Scott,  Hoyt  and  Stiles,  JJ.,  concur. 
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[No.  X394.    Decided  December  5, 1894.] 

^    ^  The  State  op  Washington,  Respondmt,  v,  William  F. 

CoNAHAN,  Appellant. 

CRIMINAL    LAW — BURDSN    OP    PROOF — INSTRUCTIONS — HARMLESS 
KRROR — MAYHBM. 

The  burden  can  never  be  cast  upon  the  defendant  in  a  criminal 
prosecution  of  showing  the  non-existence  of  the  facts  constituting 
the  crime  with  which  he  is  charged. 

In  a  proseculiDu  for  mayhem  for  biting  off  a  man's  ear,  in  which 
the  defendant's  own  testimony  showed  that  he  was  engaged  in  a 
fight  with  the  injured  party,  that  the  fight  was  being  waged  by  such 
party  without  the  use  of  weapons  cmd  without  any  attempt  on  his 
part  to  inflict  great  bodily  injury,  an  instruction  that  the  burden  of 
proof  was  upon  defendant  to  show  that  he  could  not  defend  himself 
from  bodily  harm  without  resorting  to  such  act,  while  clearly  erro- 
neous, cannot  be  said  to  be  prejudicial. 

Appeal  front  Superior  Courts  Lewis  County, 

Elliott  &  Forney  and  Edward  F,  Hunter ^  for  appellant. 

Upon  the  point  that  the  burden  of  proof  cannot  be  shifted  to  the 
defendant  in  criminal  cases,  counsel  for  appellant  dte  Adams  v. 
Slate,  10  South.  106 ;  Phillips  v.  State,  9  S.  W.  557 ;  People  v.  Cough- 
tin,  35  N.  W.  72;  People  v.  McWhorter,  53  N.  W.  780;  People  v, 
Fong  Ah  Sing,  28  Pac.  233. 

A,  E.  Rice,  Prosecuting  Attorney,  Maurice  A,  Langhome 
^VL^  James  A,  Haight,  for  the  State. 

The  opinion  of  the  court  was  delivered  by 

HoYT,  J. — Defendant  was  charged  with  having  bitten  ofi 
the  ear  of  one  Stapleton,  and  thereby  committing  the  crime 
of  mayhem.  Trial  was  had,  a  verdict  of  guilty  rendered, 
and  judgment  and  sentence  imposed  ;  from  which  this  ap- 
peal has  been  prosecuted. 

Several  errors  are  relied  upon  as  reasons  for  reversal,  but 
the  principal  ones  refer  to  certain  instructions  given  to  the 
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jury.     The  instruction  upon  which  the  most  vigorous  at- 
tack was  made  was  in  the  following  language : 

**  If  you  find  from  the  evidence  beyond  a  reasonable  doubt 
that  Conahan  did  unlawfully  and  wilfully  bite  or  bite  off  the 
whole  or  a  part  of  the  left  ear  of  Stapleton,  then  the  burden 
of  proof  is  upon  Conahan  to  show  that  he  could  not  defend 
himself  from  bodily  harm  without  resorting  to  biting  the 
left  ear  of  Stapleton  ;  and  unless  he  does  so  satisfy  you,  the 
defendant  is  guilty,  and  such  should  be  your  verdict.** 

From  which  it  will  be  seen  that  the  learned  court  was  of 
the  opinion  that,  upon  the  fact  of  the  injury  having  been 
shown,  the  burden  of  proving  that  it  was  inflicted  under 
such  circumstances  as  made  it  justifiable  was  cast  upon  the 
defendant.  In  our  opinion  this  was  error.  That  such  was 
once  the  rule  may  be  conceded,  but  the  overwhelming 
weight  of  authority  at  this  time  is  in  favor  of  the  rule  that 
the  burden  of  proof  in  cases  of  this  kind  never  shifts  to  the 
defendant ;  that  at  whatever  stage  of  the  case  it  may  go  to 
the  jury,  to  award  a  verdict  of  guilty  they  must  find  that 
the  facts  necessary  to  constitute  the  crime  charged  have  been 
proven,  and  that  the  burden  of  showing  the  non-existence 
of  such  facts  is  never  upon  the  defendant.  Under  this  rule 
it  is  the  duty  of  the  jury  to  acquit  unless  from  the  whole 
case  it  aflSrmatively  appears  that  the  facts  necessary  to  con- 
stitute the  crime  charged  existed  as  against  the  defendant. 
This,  of  course,  does  not  in  any  manner  change  the  rule  that 
from  certain  acts  certain  intents  will  be  presumed.  But  it 
is  no  longer  the  law  that  the  burden  of  negativing  an  intent 
by  a  preponderance  of  proof  is  upon  the  defendant, 

It  follows  that  the  court  committed  error  in  giving  the 
instruction  under  consideration,  and  that  for  that  reason 
the  judgment  and  sentence  must  be  reversed,  unless  it 
aflRrmatively  appears  from  the  record  that  the  error  was 
such  as  not  to  prejudice  the  rights  of  the  defendant  For 
the  purpose  of  determining  this  question  we  have  carefully 
examined  the  record  and  are  satisfied  that  the  defendant 
could  not  have  been  injured.  In  our  opinion  the  testimony 
of  the  defendant  himself  showed  that  he  committed  the 
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offense  without  any  legal  justification  therefor.  His  testi- 
mony, considered  in  the  light  most  favorable  to  him,  only 
showed  that  he  was  engaged  in  a  fight  with  the  injured 
party  ;  that  such  fight  was  being  waged  by  such  party  with- 
out the  use  of  any  weapons,  and  without  any  attempt  on  his 
part  to  inflict  great  bodily  injury.  Under  these  circum- 
stances, the  law  did  not  justify  a  resort  to  such  force  as  was 
likely  to  result  in  the  death  or  maiming  of  his  adversary. 
If  it  had  been  shown  that  the  injured  party  was  using,  or 
threatening  to  use,  any  weapon  or  means  of  continuing  the 
affray,  which  would  have  warranted  a  man  of  common  pru- 
dence in  believing  that  his  life  or  limbs  were  in  danger,  it 
might  have  furnished  justification  for  the  infliction  of  the 
injury.  But  no  such  facts  were  made  to  appear.  Upon  the 
undisputed  proofs,  the  defendant  was  guilty  of  the  offense 
with  which  he  was  charged ;  and  as  it  will  not  be  presumed 
that  the  jury  would  have  found  the  facts  more  favorable  to 
the  defendant  than  those  disclosed  by  his  own  undisputed 
testimony,  it  follows  that  a  verdict  of  guilty  would  have 
been  rendered  under  proper  instructions,  and  that  for  that 
reason  he  was  not  injured  by  the  giving  of  the  erroneous 
ones. 

For  the  same  reason  the  defendant  was  not  injured  by  the 
other  rulings  complained  of,  even  if  they  were  erroneous. 

The  judgment  and  sentence  will  be  affirmed. 

Dunbar,  C.  J.,  and  Stiles  and  Scott,  JJ.,  concur. 


rNo.  T431.    Decided  December  5, 1894. j 

f24  ^1  Lorenzo  Bozzio,  Appellant,  v.  John  Vacuo,  Respondent. 

I  10    27t 

l_?*J^  VACATION  OF  JUDGMENT — ^DILIGBNCE  OP  MOVING  PARTY — ^DISCRE- 

10r27O|  TION  OP  COURT — RIGHT  TO  OPEN  AND  CLOSE — APPEAL— OBJEC- 

'  ^     ^1  TIONS  NOT  RAISED  BELOW. 

While  the  party  seeking  to  have  a  judgment  set  aside  must  pro- 
ceed with  diligence,  within  the  year  allowed  by  §  1395,  Code  Proc.. 
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the  question  of  diligence,  as  well  as  the  sufficiency  of  the  showing, 
is  addressed  to  the  discretion  of  the  lower  court,  and  its  action  in 
granting  a  petition  therefor  will  only  be  set  aside  when  it  appears 
that  there  is  an  abuse  of  such  discretion. 

Where  a  judgment  by  default  has  been  set  aside  on  petition  there- 
for and  a  new  trial  granted,  error  of  the  court  in  ruling  that  the 
burden  of  proof  is  on  the  defendant  to  show  a  valid  defense,  thus 
depriving  plaintiff  of  the  right  to  open  and  close,  cannot  be  urged 
on  appeal,  in  the  absence  of  an  exception  at  the  trial. 

Appeal  from  Superior  Courts  Pierce  County. 

A.  A,  Knight^  for  appellant. 
Leo  &  Jordan^  for  respondent 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — Appellant  brought  a  personal  action  for  dam- 
ages against  the  respondent  and  obtained  a  judgment  against 
him  therein  upon  the  22d  day  of  March,  1893.  The  cause 
had  been  pending  for  some  time  and  at  the  time  of  the  trial 
the  respondent  was  not  present,  and  had  no  knowledge  that 
the  cause  was  then  to  be  tried.  Thereafter,  in  the  month  of 
November,  he  presented  a  petition  under  the  provisions  of 
Title  14,  Code  Proc.,  asking  to  have  such  judgment  vacated 
upon  the  grounds  specified  in  subd.  7  of  §  1393 ;  and  in 
support  thereof  alleged  that  he  had  employed  a  firm  of  attor- 
neys, Messrs.  I^eo  &  Jordan,  to  defend  said  action,  and  that 
they  had  filed  an  answer  in  his  behalf;  but  at  the  time  said 
cause  was  called  for  trial  Mr.  Leo  of  said  firm,  the  person 
with  whom  he  had  transacted  the  business,  was  absent  from 
the  city,  attending  a  session  of  the  legislature  ;  and  that  the 
other  member  of  said  firm,  Mr.  Jordan,  had  no  personal 
knowledge  of  such  employment,  but  understood  that  said 
firm  had  only  been  employed  to  file  an  answer  in  said  cause, 
and  had  not  been  retained  to  defend  the  same  further  than 
that. 

Upon  the  hearing  of  said  petition,  and  afler  having  per- 
mitted an  amendment  to  the  same,  the  court  ruled  that  the 
defendant  should  have  a  new  trial,  but  directed  that  the 
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judgment  theretofore  entered  should  stand  until  after  such 
trial.  The  cause  was  submitted  to  a  jury  who  brought  in 
a  verdict  for  the  respondent ;  whereupon  the  judgment  ren- 
dered in  the  former  action  was  vacated  and  another  one 
entered  in  favor  of  the  respondent  on  the  verdict,  and  this 
appeal  was  prosecuted  therefrom. 

Appellant  contends  that  said  petition  ought  not  to  have 
been  granted  because  the  same  was  not  diligently  prosecuted, 
it  appearing  from  the  petition  that  the  respondent  became 
aware  of  said  judgment  on  the  i6th  day  of  May  following 
its  rendition,  while  his  proceeding  to  vacate  the  same  was 
not  brought  until  in  November  thereafter.  Respondent 
contends  that  he  was  entitled  to  a  year  after  the  rendition  of 
such  judgment  within  which  to  bring  the  proceedings  in 
question.  Sec.  1395  provides  that  such  proceedings  must  be 
commenced  **  within  one  year  after  the  rendition  of  the 
judgment,*'  etc.  We  are  of  the  opinion,  however,  that  the 
party  seeking  to  have  a  judgment  set  aside  must  neverthe- 
less proceed  with  diligence  within  the  year  allowed.  But 
this  question  of  diligence  is  addressed  to  the  discretion  of 
the  lower  court,  and  we  are  not  prepared  to  say  that  the 
action  of  the  court  in  entertaining  the  petition  several 
months  after  the  respondent  became  aware  of  the  judg- 
ment, was  an  abuse  of  discretion  under  the  circumstances  of 
this  case,  as  it  appears  that  a  prior  application  had  been 
made  to  have  such  judgment  set  aside,  which,  however,  was 
not  acted  upon,  the  court  sustaining  an  objection  raised  by 
the  appellant  thereto  of  a  want  of  jurisdiction  to  entertain 
it,  in  consequence  of  some  defect  in  the  proceedings. 

It  is  further  contended  by  appellant  that  the  showing 
made  by  the  respondent  to  set  aside  the  judgment  was 
utterly  insufficient,  and  that  the  petition  should  not  have 
been  granted ;  but  after  a  review  of  the  facts  proven,  we 
find  nothing  therein  sufficient  to  warrant  us  in  disturbing 
the  action  of  the  lower  court  thereon  ;  for  this  question 
was  also  addressed  to  the  discretion  of  the  lower  court,  and 
the  question  presented  here  is,  was  there  an  abuse  of  such 
discretion,  and  it  does  not  appear  that  there  was  any. 
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Appellant  further  complains  of  the  ruling  made  by  the 
court  on  the  second  trial,  that  the  burden  of  proof  was 
upon  the  respondent  to  show  that  he  had  a  good  defense  to 
the  action,  on  the  ground  that  such  ruling  took  away  his 
right  to  open  and  close  the  case  to  the  jury.  The  act 
relating  to  the  vacation  of  judgments  on  such  proceedings 
is  indefinite  and  uncertain  in  some  particulars,  and  it  would 
seem  from  the  record  that  the  trial  court  was  of  the  opinion 
that  the  cause  as  it  then  stood  before  the  jury  was  not  as 
to  whether  the  plaintiff  had  a  cause  of  action  which  he  was 
called  upon  to  establish,  but  as  to  whether  the  defendant 
had  a  valid  defense  thereto,  and  that  the  burden  was  upon 
the  defendant  to  show  this. 

We  are  of  the  opinion,  however,  that  this  was  erroneous. 
The  question  to  be  determined  upon  the  petition  was 
whether  or  not  the  former  judgment  should  be  vacated. 
This  was  in  effect  done  by  the  order  granting  a  new  trial. 
After  the  petition  had  been  determined  the  cause  then  stood 
for  trial  as  any  other  cause,  or  as  if  there  had  been  no  pre- 
viotis  trial  thereof.  A  ruling  that  the  burden  of  proof 
rested  upon  the  defendant  cannot  be  considered  as  a  ruling 
in  favor  of  the  plaintiff,  when  he  objects  thereto  and  has 
the  right  to  assume  the  burden  of  proof  and  to  open  and 
dose  the  case.  In  this  instance,  however,  there  is  no 
foundation  in  the  record  for  the  question  raised,  as  it  does 
not  appear  that  any  objection  or  exception  was  taken  to 
the  action  of  the  court  in  thus  ruling. 

Finding  no  error  in  the  proceedings,  the  judgment  is 
affirmed. 

Dunbar,  C.  J.,  and  Hoyx  and  Stii^^s,  JJ.,  concur. 
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[No.  I47I.    Pcdded  Decembers,  1894. J 

Hannah  A.  King,  Respondent^  v.  Lachi«an  M.  Miller, 
Respondent,  James  B.  King  and  Lawrence  W.  EIing, 
Appellants, 

DIVORCB— CONTINUING    ALIMONY^ LISN    FOR    PAYMENT— FORE- 
CLOSURB—SUBSBQU8NT  ALTERATION  OF  DECREE. 

Where,  in  granting  a  decree  of  divorce,  the  court  has  made  an 
order  requiring  the  husband  to  pay  the  wife  a  monthly  allowance  for 
the  support  of  herself  and  children,  and  decreed  it  a  lien  upon  the 
real  estate  of  the  husband,  which  decree  was  not  appealed  from, 
upon  failure  of  the  husband  to  make  the  payments,  an  action  for 
the  foreclosure  of  such  lien  may  be  maintained,  wherein  the  decree 
may  convert  the  amount  of  such  monthly  payments  into  a  gross  sum. 

Where  monthly  installments  of  an  allowance  decreed  to  the  wife, 
for  the  support  of  minor  children,  upon  the  granting  of  a  divorce, 
are  converted  by  the  court,  in  an  action  foreclosing  same,  into  a  gross 
sum,  it  is  not  error  for  the  decree  of  foreclosure  to  direct  that  such 
gross  sum  be  paid  to  the  wife,  without  any  restriction  as  to  the  dis- 
position she  should  make  of  the  same. 

Although  a  decree  of  divorce  may  conclude  property  rights,  so 
far  as  husband  and  wife  are  concerned,  a  proceeding  may  subse- 
quently be  brought  to  obtain  an  allowance  or  provision  for  the  sup- 
port of  minor  children. 

Appeal  from  Superior  Courts  Pierce  County. 

IVinsor,  Bush  &  Morris^  for  appellants. 

A.  R,  Titlow  and  James  H,  Parker ^  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — ^This  was  an  action  brought  by  Hannah  A. 
King,  the  divorced  wife  of  James  B.  King,  to  obtain  certain 
relief  with  reference  to  alimony  allowed  her  by  the  decree  of 
divorce  obtained  by  her  May  15,  1890. 

In  granting  said  decree  of  divorce  the  court  awarded  the 
custody  of  the  two  minor  children  to  the  plaintiflF,  and  pro- 
vided the  defendant  should  pay  to  her  the  sum  of  fifty  dol- 
lars per  month  for  the  support  and  maintenance  of  herself 
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and  the  children  until  they  arrived  at  the  age  of  twenty-one 
years,  or  so  long  as  they  were  supported  and  cared  for  by 
plaintiflF,  and  so  long  as  plaintiff  remained  unmarried  after 
the  children  attained  their  majority  ;  and  the  decree  further 
provided  that  the  payment  of  such  sums  should  be  secured 
by  a  lien  upon  certain  real  estate  situated  in  the  city  of  Ta- 
coma.  No  appeal  was  prosecuted  from  said  decree,  and  the 
defendant  James  B.  King  paid  said  alimony  up  to  December 
If  1893,  although  the  plaintiff  had  been  compelled  to  resort 
to  proceedings  in  court  to  enforce  payment  at  certain  times 
previously.  In  granting  the  decree  of  divorce  certain  other 
property  of  said  parties  was  divided  between  them. 

After  a  default  of  two  months  in  making  said  payments 
the  plaintiff  instituted  this  action,  alleging  failure  and  re- 
fusal to  pay,  and  that  the  defendant,  James  B.  King,  had 
threatened  to  allow  the  land  securing  said  sums  to  be  sold 
for  taxes,  to  destroy  the  lien  thereon,  and  she  asked  to  have 
said  allowance  consolidated  into  a  gross  sum  at  its  present 
value,  and  to  have  the  lien  therefor  upon  the  real  estate 
foreclosed.  The  defendants  Lachlan  M.  Miller  and  Law- 
rence W.  King  were  joined  as  parties,  who  were  alleged  to 
have  some  interest  in  the  premises.  The  defendants  James 
B.  King  and  Lawrence  W.  King  appeared  and  objected  to 
the  jurisdiction  of  the  court  in  the  premises.  Defendant 
Miller  appeared  and  set  up  a  mortgage  executed  to  him 
upon  certain  of  the  property. 

Upon  the  trial  the  court  rendered  a  decree  establishing 
the  mortgage  claim  as  a  prior  lien  upon  a  portion  of  the 
property,  and  decreed  that  the  alimony  previously  allowed 
should  be  modified  and  reduced  to  a  gross  sum  of  $2,500, 
and  that  the  property  upon  which  the  lien  had  been  created 
should  be  sold  to  satisfy  the  same,  and  also  awarded  exe- 
cution against  the  defendant,  James  B.  King,  in  case  of 
a  deficiency  after  the  sale.  From  such  decree  the  defend- 
ants James  B.  King  and  Lawrence  W.  King  appealed. 

It  is  urged  that  the  court,  under  the  laws  of  this  state, 
had  no  power  to  compel  the  husband  in  an  action  for  divorce 
to  pay  the  wife  a  monthly  allowance  for  her  support  after 


276  KING  V.  MILLER 


Opinion  of  the  Court— ScoTT,  J.  [lo  Wash. 

the  decree  of  absolute  divorce  between  the  parties.  And  it 
is  further  urged  that  after  the  decree  was  rendered,  and  the 
time  for  appeal  had  expired  without  any  being  taken,  the  de- 
cree became  absolute  and  the  court  was  thereafter  power- 
less to  alter  the  same,  at  least  in  the  manner  specified. 

We  do  not  regard  the  first  question,  with  reference  to  al- 
lowing continuing  alimony  to  a  divorced  wife,  as  in  the 
case,  for  it  did  not  go  to  the  jurisdiction  of  the  court  in  the 
former  action,  and  no  appeal  was  taken  from  the  decree. 
Furthermore,  it  was  a  good  allowance  as  to  the  children,  and 
could,  at  least,  be  sustained  as  to  them. 

We  are  also  of  the  opinion  that  the  court  had  authority 
to  entertain  the  last  action,  and  render  a  decree  foreclosing 
the  lien  against  the  property  in  question,  and  for  this  pur- 
pose it  might  convert  the  amount  of  such  monthly  payments 
into  a  gross  sum.  The  amount  allowed  in  g^oss  was  much 
below  the  total  of  the  monthly  allowances  which  would  have 
been  payable  during  the  minority  of  the  children. 

It  is  further  complained  that  that  part  of  the  decree  which 
directed  such  gross  sum  should  be  paid  to  the  plaintiff  with- 
out any  restriction  as  to  the  manner  in  which  she  should  use 
the  same,  and  without  any  conditions  securing  its  disposition 
accordingly,  was  unauthorized  and  wrong.  But  it  was  cer- 
tainly within  the  power  of  the  court  to  make  such  a  decree, 
although  the  payment  of  such  sum  should  have  been  re- 
garded as  a  payment  for  the  support  of  the  children  only, 
and  we  find  nothing  in  the  record  to  warrant  our  modifying 
it  in  that  particular.  Ordinarily  a  decree  of  divorce  between 
the  parties  puts  their  property  matters  at  rest,  and  should 
do  so,  but  in  this  case  an  express  lien  was  created  upon  the 
real  estate  in  controversy  for  the  purpose  of  securing  the 
monthly  allowance  which  was  made.  This  was  sufficient  to 
take  this  case  out  of  the  general  rule,  so  far  at  least  as  such 
real  estate  is  concerned,  and  no  point  seems  to  have  been 
made  over  the  fact,  that  a  personal  judgment  for  the  gross 
sum  was  rendered  in  favor  of  the  plaintiff  against  defendant 
James  B.  King  which  could  be  made  good  out  of  other  prop- 
erty in  case  of  a  deficiency.     Notwithstanding  the  fact  that 
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a  decree  of  divorce  should  conclude  property  rights  so  far  as 
the  husband  and  wife  are  concerned,  the  court  thereafter 
might  entertain  a  proceeding  brought  to  obtain  an  allowance 
or  provision  for  the  support  of  minor  children. 

We  find  no  error  in  the  premises,  and  the  judgment  of 
the  lower  court  is  affirmed. 

Dunbar,  C.  J.,  and  Hoyt  and  Stii.es,  JJ.,  concur. 


[No.  1482.    Decided  December  5,  1894.} 

The  State  of  Washington,  Respondent,  v.  Peter  G. 
Berzaman,    Appellant 

ATrnUFT     TO    COMMIT     RAPB— BVIDENCS — ^PSNAI^TY — BZCSSSIVB 
PUNISHMENT. 

The  fact  that  a  defendant  convicted  of  an  attempt  to  commit  a 
rape  had  theretofore  borne  a  good  character,  and  that  the  aUeged 
crime  had  been  committed  under  circumstances  which  rendered  it 
certain  that  others  not  concerned  in  the  transaction  were  sure  to 
know  of  it,  does  not  raise  such  a  doubt  as  to  justify  the  appellate 
court  in  disturbing  the  verdict  on  the  ground  of  the  insufficiency  of 
the  evidence,  when  there  is  enough  direct  evidence,  if  believed,  to 
warrant  a  conviction. 

Under  §§  28  and  303,  Penal  Code,  an  attempt  to  commit  sexual 
intercourse  with  a  female  under  the  age  of  consent  is  punishable,  al- 
though the  act  is  not  accompanied  with  violence. 

Under  §  303,  Penal  Code,  providing  that  the  attempt  to  commit 
any  crime  shall  be  punished  by  imprisonment  for  a  term  not  exceed- 
ing one-half  of  the  longest  term  prescribed  for  the  completed  crime, 
and  under  §  28,  Penal  Code,  punishing  carnal  intercouse  with  a 
female  under  the  age  of  consent  by  imprisonment  for  life  or  any 
term  of  years,  a  sentence  of  imprisonment  for  ten  years  is  warranted 
upon  a  conviction  of  an  attempt  to  commit  such  crime. 

A  sentence  of  imprisonment  for  ten  years  for  an  attempt  to  have 
carnal  intercourse  with  a  female  under  the  age  of  consent  is  not  ex- 
cessive, although  the  actual  injury  done  was  slight. 

Appeal  from  Superior  Court,  I^ifig  County. 

Metcalfe  &  Jurey  and  Orange  Jacobs,  for  appellant. 
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John  F.  Miller,  Prosecuting  Attorney,  A.  G.  McBride 
and  James  A.  Haight,  for  the  State. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — Appellant  was  convicted  of  an  attempt  to 
commit  a  rape  upon  the  person  of  a  girl  under  the  age  of 
twelve  years. 

The  first  g^und  of  the  appeal  is  the  alleged  insuflSdency 
of  the  evidence ;  but  we  find  upon  investigation  that  the 
only  doubt  which  could  be  made  to  depend  upon  anything 
in  the  case,  aside  from  certain  conflicting  testimony,  arises 
out  of  the  improbability  that  an  attempt  of  this  kind  would 
have  been  made  by  a  person  of  theretofore  good  character, 
and  under  circumstances  which  rendered  it  certain  that  two 
persons  not  concerned  in  the  transaction  were  sure  to  know 
of  it.  One  of  the  most  profound  mysteries  connected  with 
the  history  of  crimes  is  that  they  are  so  often  committed  by 
persons  whose  reputations  have  been  good,  and  under  cir- 
cumstances which  make  it  foolish  to  expect  an  escape  from 
detection.  The  direct  evidence  was  abundantly  sufficient, 
if  believed,  to  warrant  the  conviction,  and  we  cannot  disturb 
it  on  the  ground  of  its  insufficiency. 

It  is  next  urged  that  there  is  no  such  an  offense  known  to 
our  law  as  that  charged  in  the  information,  because  §  22  of 
the  Penal  Code  makes  an  assault  with  intent  to  commit 
rape  a  specific  offense,  and  under  its  common  law  signifi- 
cance the  term  rape  implies  violence,  which  is  the  chief  con- 
stituent of  an  assault.  An  attempt  to  commit  rape  would, 
therefore,  generally,  include  the  idea  of  an  assault,  which  is 
not  here  charged. 

The  defect  in  this  argument  is  that  our  statute.  Penal 
Code,  §  28,  punishes  carnal  knowledge  and  abuse  of  any 
female  under  the  age  of  consent,  without  regard  to  the  ques- 
tion of  violence,  and  Penal  Code,  §  303,  punishes  an  unsuc- 
cessful attempt  to  commit  any  crime.  So  that  sexual  inter- 
course with  a  female  under  the  prescribed  age  is  punishable, 
although  it  be  accompanied  only  by  the  mildest  acts  of 
blandishment  and  persuasion. 
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The  third  point  made  is  that  the  statute  provides  no  pen- 
alty for  attempts  of  this  class.  The  complete  crime  is 
punished  by  imprisonment  for  life  or  any  term  of  years, 
Penal  Code,  §  28  ;  and  under  §  303,  if  the  crime  attempted 
is  punishable  by  imprisonment  five  years  or  more,  an  attempt 
may  be  punished  by  imprisonment  for  a  term  not  exceeding 
one-half  of  the  longest  term  prescribed  for  the  completed 
crime.  Where  the  statute  leaves  the  punishment  of  the 
principal  offense  to  the  discretion  of  the  court,  as  this  one 
does,  it  is  impossible  to  say  that  any  term  of  years  which 
may  be  imposed  under  §  303  is  not  a  legal  sentence,  since 
any  term  is  always  one-half  of  some  other  term  which  the 
court  might  impose  for  the  completed  crime.  This  point 
has  been  directly  decided  in  another  state  which  has  the 
same  statute.     People  v.  Gardner^  98  Cal.  127  (32  Pac.  880). 

Complaint  is  made  of  the  severity  of  the  sentence — ten 
years.  Considering  the  case  with  a  view  to  the  actual  injury 
done  it  must  strike  any  one  as  a  severe  punishment ;  but 
looking  at  it  as  an  exhibition  of  abandoned  and  wicked  lust 
which  would  not  hesitate  to  ruin  the  life  of  innocent  child- 
ren, we  are  not  prepared  to  say  that  the  sentence  imposed 
was  legally  excessive.  If  there  be  anything  in  the  theory 
that  society  has  a  right  to  relieve  itself  of  the  presence  of 
dangerous  criminals  to  protect  itself  from  their  further  dep- 
redations, there  is  no  place  that  it  can  make  a  better  begin- 
ning than  with  those  reckless  libertines  who  would  corrupt 
and  debauch  its  womankind  before  they  are  old  enough  to 
think  of  protecting  themselves. 

Judgment  aflSrmed. 

Dunbar,  C.  J.,  and  Scott  and  Hoyt,  JJ.,  concur. 


280  HOWARD  v.  SEATTLE  NATIONAL  BANK 

Opinion  of  the  Court— Hoyt.  J.  [lo  Wash. 

[No.  X516.    Decided  December  5, 1894.] 

Frank  A.  Howard,  Appellant,  v.  Seattle  National 
Bank,  Respondent, 

TRUST — ^ACTION  POR  CONVBRSION — PLEADING. 

In  an  action  to  recover  from  a  bank  the  value  of  a  note  and  mort- 
gage assigned  to  it  as  collateral  security,  the  complaint  is  proof 
against  a  general  demurrer  when  it  sets  out  the  execution  of  the  note 
and  mortgage  to  plaintiff,  with  a  description  of  the  property  mort- 
gaged, and  alleges  that  the  note  and  mortgage  were  assigned  to  de- 
fendant in  trust,  according  to  the  terms  of  a  contract  accepted  by 
the  defendant,  whereby  defendant  should  collect  said  note  and  out 
of  the  proceeds  pay  certain  indebtedness  of  the  plaintiff  to  itself  and 
others,  and  deliver  the  balance  of  the  moneys  collected  thereunder 
to  plaintiff ;  that  on  a  certain  day,  in  violation  of  said  contract,  and 
without  plaintiff's  consent,the  defendant  sold  and  assigned  said 
note  and  mortgage  and  converted  the  same  to  its  own  use,  refusing 
upon  demand  either  to  return  the  note  and  mortgage  or  to  pay  over 
to  plaintiff  the  amount  as  due  thereunder. 

A  complaint  is  not  demurrable  because  the  prayer  for  judgment  is 
for  a  larger  amount  than  is  warranted  by  the  facts. 

Appeal  from  Superior  Courts  King  County. 

JV,  L  Agnew,  for  appellant. 

Carr  &  Preston  and  W.  R,  Bell,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

HoYT,  J.— Omitting  therefrom  certain  paragraphs  as  to 
the  corporate  capacity  of  the  defendant,  the  execution  and 
delivery  to  plaintiff  of  the  note  in  controversy,  and  one  de- 
scribing the  property  covered  by  the  mortgage  given  to  se- 
cure its  payment,  the  complaint  in  this  action  was  substan- 
tially as  follows : 

III.  **  That  on  the  17th  day  of  August,  A.  D.  1891,  the 
plaintiff,  Frank  A.  Howard,  assigned  said  note  and  mort- 
gage hereinbefore  described  to  one  S.  S.  Morrison,  of  Forest 
City,  Iowa,  in  trust  to  secure  a  note  executed  by  the  said 
plaintiff,  Frank  A.  Howard,  to  the  said  Morrison,  for  the 
sum  of  fourteen  hundred  and  thirty  dollars  ($1,430.00)  and 
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interest  thereon.    That  thereafter  the  said  Morrison  assigned 
said  note  and  mortgai^e  to  the  Seattle  National  Bank,  upon 
conditions  hereinafter  set  out  and  upon  that  certain  consent 
being  given  to  such  assignment  as  hereinafter  set  out  by  the 
said  Prank  A.  Howard,  plaintiff,  and  that  said  defendant  the 
Seattle  National  Bank  became  the  holder  of  said  note  and 
mortgage  hereinbefore  first  described  as  trustee  for  the  pur- 
pose of  collecting  the  amoimt  due  upon  said  note  and  mort- 
gage, namely,  the  sum  of  ten  thousand  and  eighty-one  and 
seventy-six   hundredths  ($10,081.76)    dollars  and  interest 
thereon  at  ten  per  cent,  per  annum  from  the  ist  day  of  June, 
A.  D.  1891.     That  the  plaintiff  at  the  time  of  ratifying  the 
assignment  as  made  by  said  Morrison,  made  and  executed  a 
contract  with  said  Seattle  National  Bank  on  or  about  the 
i6th  day  of  January,  1893,  under  and  pursuant  to  the  terms 
of  which  contract  it  was  agreed  by  and  between  the  plain- 
tiff, Frank  A.  Howard,  and  the  defendant,  the  Seattle  Na- 
tional Bank,  that  the  said  Seattle  National  Bank  should 
pay  to  the  said  Morrison  any  and  all  sums  due  the  said  Mor- 
rison under  and  by  virtue  of  the  assignment  and  note  held 
by  him  against  the  said  Howard  as  hereinbefore  set  out. 
And  further  that  the  defendant,  the  said  Seattle  National 
Bank,  should  accept  and  hold  said  mortgage  and  note  here- 
inbefore first  described  and  collect  said  note  and  mortgage  or 
so  much  thereof  as  might  be  necessary  to  pay  to  one  Millard 
Lemon  the  sum  of  four  hundred  thirty-four  and  fifteen 
hundredths  ($434. 15)  dollars,  executed  by  the  said  Howard 
to  the  said  Millard  Lemon,  the  said  Seattle  National  Bank 
being  the  trustee  of  said  Lemon  for  the  purpose  of  making 
such  payment ;  and  further  to  pay  or  cause  to  be  paid  out  of 
the  proceeds  of  said  mortgage  when  collection  was  made 
thereupon  to  the  defendant,  the  said  Seattle  National  Bank, 
the  sura  of  one  thousand  two  hundred  ten  and  forty-five 
hundredths  ($1,210.45)  dollars  and  that  upon  the  payment 
of  said  sums  as  hereinbefore  set  out,  out  of  the  proceeds  of 
said  mortgage  and  note  the  said  Seattle  National  Bank,  de- 
fendant, was  to  deliver  up  and  surrender  to  the  said  plain- 
tiff, Frank  A.  Howard,  the  balance  of  moneys  collected  upon 
said  mortgage  and  as  due  thereunder ;  and  at  the  time  of 
making  said  contract  the  plaintiff,  Frank  A.  Howard,  de- 
livered to  said  bank  a  certificate  and  memoranda  of  the 
agreement  as  made  by  them,  a  copy  of  which  is  hereto  at- 
tached, marked  *  Exhibit  A  *  and  made  a  part  hereof. 

IV.     *  *  That  on  the  loth  day  of  February,  1 893,  the  defend- 
ant,  in  violation  of  the  terms  of  said  contract  as  herein- 
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before  set  out,  and  for  the  purpose  of  cheating  and  defraud- 
ing this  plaintifiF,  and  without  any  consent  and  against  the 
plaintiffs  wish,  desire  and  authority  and  unlawfully,  the 
said  defendant,  the  Seattle  National  Bank,  sold  and  assigned 
said  note  and  mortgage  hereinbefore  described  and  converted 
the  same  to  its  own  use  and  benefit. 

V.  **  That  demand  has  been  made  upon  the  defendant  to 
return  either  the  note  and  mortgage  hereinbefore  first 
described  to  this  plaintiff  or  to  pay  over  and  deliver  to  this 
plaintiff  the  amount  as  due  thereunder,  but  that  the  defend- 
ant refused  and  still  refuses  to  comply  with  either  of  said 
demands. 

VI.  **  That  there  is  now  due  upon  said  note  and  mort- 
gage hereinbefore  described,  the  sum  of  ten  thousand  eighty- 
one  and  seventy-six  hundredths  ($10,081.76)  dollars,  and 
interest  thereon  at  ten  per  cent,  per  annum  in  favor  of  the 
plaintiff,  from  and  after  the  ist  day  of  June,  A.  D.  1891, 
and  that  the  plaintiff  has  been  damaged  by  the  wrongful 
and  tortious  act  of  the  defendant  in  said  sum. 

**  Wherefore,  the  plaintiff  demands  judgment  against  the 
defendant,  the  Seattle  National  Bank,  for  the  sum  of  ten 
thousand  eighty-one  and  seventy-six  hundredths  ($10,- 
081.76)  dollars,  and  interest  thereon  at  ten  per  cent,  per 
annum  from  and  after  the  ist  day  of  June,  A.  D.  1891, 
and  for  costs  and  disbursements  of  this  action." 

To  such  complaint  a  demurer  was  interposed,  which  was 
sustained,  and  the  plaintiff  electing  to  stand  thereon,  judg- 
ment was  entered  for  the  defendant,  from  which  this  appeal 
has  been  prosecuted. 

It  will  be  seen,  from  the  language  of  the  complaint,  that 
it  was  not  as  carefully  drawn  as  it  should  have  been.  It 
contains  repetitions  and  unnecessary  statements,  and  there 
is  some  uncertainty  in  the  statement  of  the  facts  relied 
upon.  But,  under  well  settled  rules,  as  to  the  testing  of 
complaints  by  general  demurrer,  imperfections  of  this  kind 
would  not  warrant  the  action  taken.  When  a  complaint  is 
so  tested  it  is  the  duty  of  the  court  to  look  at  it  as  a  whole, 
and  if  therefrom  facts  are  made  to  appear  which  prima 
fade  establish  a  liability  on  the  part  of  the  defendant  in 
favor  of  the  plaintiff,  the  demurrer  should  be  overruled. 
Interpreted  tmder  this  rule  this  complaint  alleged  sufficient 
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facts  to  warrant  the  entry  of  a  judgment  against  the 
defendant. 

If  we  could  agree  with  the  contention  of  the  respondent 
that  it  did  not  appear  that  it  was  a  party  to  the  instrument 
in  writing  set  out  in  the  complaint  we  should  come  to  a 
different  conclusion.  But  enough  appeared  to  show  that 
such  instrument  had  been  accepted  by  the  respondent.  And 
if  it  had,  it  was  bound  by  its  terms,  and  after  such  accept- 
ance held  the  note  in  question  subject  to  its  provisions. 
And  in  our  opinion  the  respondent  was  by  virtue  of  such 
provisions  constituted  a  trustee  for  the  plaintiff  and  for  the 
owners  of  the  notes  or  claims,  the  payment  of  which  was  by 
the  terms  of  such  instrument  to  be  secured  by  the  note  in 
question.  If  such  was  the  capacity  in  which  the  note  was 
held,  it  could  not  be  transferred  by  the  respondent  upon  its 
own  motion.  If  it  held  it  simply  as  trustee,  the  beneficia- 
ries had  a  right  to  have  the  trust  executed  by  it,  and  without 
their  consent  the  relation  could  not  be  changed. 

It  is  directly  alleged  that  defendant  had  disposed  of  the 
note,  and  if  it  had,  it  had  violated  its  duty  to  the  plaintiff, 
and  while  it  is  true  that  the  value  of  the  note  is  nowhere 
directly  alleged,  we  think  enough  appears  to  show  an  intent 
to  claim  that  it  was  of  the  value  expressed  upon  its  face. 
And  while  it  is  further  true  that  the  allegations  as  to  demand 
were  not  as  positive  and  direct  as  good  pleading  would  re- 
quire, yet  when  tested  only  by  general  demurrer  they  were 
sufficient  to  put  the  defendant  to  its  proofs.  The  prayer  for 
judgment  may  have  been  for  a  larger  amount  than  the  facts 
warranted,  but  that  would  furnish  no  reason  for  sustaining 
the  demurrer.  The  complaint,  though  evidently  open  to 
attack  by  motion,  was  invincible  when  tested  by  general 
demurrer. 

Judgment  will  be  reversed,  and  the  cause  remanded  for 
farther  proceedings  in  accordance  with  this  opinion. 

DxTNBAR,  C.  J.,  and  ScoTT  and  Stiles,  JJ.,  concur. 

OPINION  ON  PETITION  FOR  REHEARING. 

HoYT,  J. — In  its  petition  lor  rehearing  respondent  claims 
that  there  are  expressions  in  the  opinion  which  might  pre- 
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vent  a  ftill  presentation  of  the  case  in  the  superior  court. 
It  was  not  the  intention  to  hold  more  than  that  such  facts 
were  alleged  in  the  complaint  that  it  was  error  to  sustain  a 
general  demurrer  thereto,  and  thus  prevent  a  trial  upon  the 
merits.  There  was  no  intention  to  restrict  the  further  pro- 
ceedings in  the  cause.  If  anything  was  said  which  warrants 
any  other  construction,  it  is  hereby  modified.  The  cause 
will  be  remanded  for  further  proceedings  with  leave  to  plain- 
tiff to  file  an  amended  complaint,  or  if  he  elects  to  stand 
upon  the  old  one,  the  defendant  shall  have  the  right  to 
attack  it  by  motion  or  special  demurrer  should  it  desire  so 
to  do. 

With  this  modification  of  the  original  opinion,  and  of  the 
judgment  to  be  entered  here  upon  reversal,  there  will  be  no 
necessity  for  a  rehearing  upon  the  grounds  stated  in  the 
petition  therefor,  and  it  will  be  denied. 

Dunbar.  C.  J.,  and  Stii^ks,  J.,  concur. 


[.No.  1403.    Decided  December  6,  X894.3 

F.  M.  Wade  bt  al..  Respondents,  v.  Donau  Brewing 
Company  et  al..  Respondents,  Weisel  &  Vilter 
Manufacturing  Company  and  Goetz  &  Brada  Man- 
ufacturing Company,  Appellants. 

FIXTURES — WRIGHTS    OF   SUBSEQUENT    MORTGAGEE — ^WHEN    M0RT> 
GAGE  TAKES  EFFECT. 

Where  a  building  has  been  built  for  brewery  purposes,  and  to 
further  such  object  there  has  been  built  into  it,  as  an  essential  part, 
a  direct  expansion  refrigerating  plant,  such  machinery  becomes  a 
part  of  the  realty  as  to  mortgagees  of  the  premises,  although  the 
contract  of  sale  between  vendor  and  purchaser  of  the  machinery 
treats  it  as  personal  property. 

The  fact  that  bonds  were  executed  as  of  a  certain  date,  and  a 
mortgage  to  secure  their  payment  given  to  a  trustee  for  the  bond- 
holders, will  not  give  a  legal  existence  to  the  mortgage  until  the  date 
of  the  sale  and  delivery  of  the  bonds. 
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Appeal  from  Superior  Courts  Pierce  County, 

Eric  E.  Rosling  and  /^  A,  Huffer^  fbr  appellants. 

Sharpstein  &  Blattner,  Crowley^  Sullivan  &  Grosscup  and 
Ashton  6f  Chapman,  for  respondents. 

On  the  point  that  machinery  attached  to  realty  becomes  a  part 
thereof,  counsel  cite  Roddy  v.  Brick,  42  N.  J.  Eq.  218  (6  Atl.  806); 
Dudley  v.  Hurst,  67  Md.  44  (8  Atl.  901);  Ridgeway  Stove  Co,  v.  Way, 
141  Mass.  557  (6  N.  E.  714);  Powers  v,  Dennison,  30  Vt.  752;  Knowl- 
ton  V,  Johnson,  37  Mich.  47 ;  Doughty  v.  Owen,  19  Atl.  540 ;  Equit- 
able  Trust  Co.  v.  Christ,  47  Fed.  756 ;  Hopewell  Mills  v,  Taunton 
Savings  Bank,  150  Mass.  519. 

A  mortgage,  like  a  deed,  takes  e£fect  only  from  the  date  of  its  de- 
livery, and  it  cannot  be  deemed  to  have  an  existence  tm til  a  debt  has 
been  created,  so,  until  the  bonds  were  delivered  to  the  bondholders, 
the  mortgage  had  nothing  on  which  to  act,  since  there  can  be  no 
security  for  a  non-existing  debt.  Curtis  v,  Leamtt,  15  N.  Y.  9,  194-; 
Lord  V.  Yonkers  Fuel  Gas  Co.,  99  N.  Y.  547,  556;  Coddington 
V.  Gilbert,  17  N.  Y.  489  ;  Brownell  v.  Town  of  Greenwich ,  114  N.  Y 
518  (22  N.  E.  24). 

A  mortgage  of  realty  attaches  to  all  fixtures  which  have  become 
a  part  of  the  realty,  even  as  against  a  conditional  vendor.  South- 
bridge  Savings  Bank  v.  Exeter  Machine  Works,  vri  Mass.  542; 
Southbridge  Savings  Bank  v,  Stevens  Tool  Co.,  130  Mass.  547; 
Davenport  v.  Shants,  43  Vt.  546 ;  Ridgeway  Stove  Co,  v.  Way,  141 
Mass.  557  (6  N.  E.  7U0 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J. — The  undisputed  facts  in  this  case  are  as 
follows  :  On  the  i6th  day  of  July,  1889,  one  Simon  Donau 
and  James  H.  Barry,  for  the  purpose  of  supplying  a  certain 
brewery  about  to  be  constructed  on  the  premises  in  contro- 
versy with  appliances  to  be  used  in  the  manufacture  of  beer, 
entered  into  the  following  contract  with  appellant,  the 
Weisel  &  Vilter  Mfg.  Co.: 

•'This  agreement  made  and  entered  into  this  sixteenth 
day  of  July,  1889,  by  and  between  the  Weisel  &  Vilter 
Manufacturing  Company  of  the  city  of  Milwaukee  and  State 
of  Wisconsin  of  the  first  part  and  Simon  Donau  and  James 
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H.  Barry,  of  Tacoma,  Washington,  Ty.,  of  the  second  part, 
witnesseth : 

**  That  said  party  of  the  first  part  has  agreed  to  famish 
deliver  and  erect  on  the  premises  of  said  parties  of  the  sec 
ond  part  at  Tacoma,  Washington  Ter.,  of  the  best  material 
and  workmanship  and  in  complete  working  order  and  con- 
dition : 

**  One  direct  expansion  Refrigerating  Plant  described  as  fol- 
lows ;  One  35  ton  Refrigerating  Machine  of  compressor 
size  11"  bore  22"  stroke.  One  Corliss  Engine  17  x  42", 
with  Bandwheel  12  ft.  dia.  19"  face  tum^  crowning  to 
receive  the  belt  which  transmits  power  to  said  second 
parties*  lineshaft.  One  iron  Gauge  Front  with  2  8  inch  Am- 
monia Gauges  and  one  8  inch  Steam  Gauge.  One  Oil 
Separator  and  Receiver  connected  with  Oil  Drum,  Glass 
Gauges,  Lever  Cocks,  Valves  and  Trimmings  erected  on 
cast  iron  brackets  bolted  to  wall.  One  submerged  Con- 
densor  with  Tank  I2'9" -7'6" -7',  containing  2800  ft.  of 
i"  extra  strong  pipe  made  in  coils  of  one  continuous  length, 
without  joints  except  at  each  end  where  they  connect  to 
manifolds.  Manifolds  made  of  3>^"  double  extra  strong 
pipe,  with  extra  strong  nipples  and  steel  couplings.  One 
Ammonia  Storage  Tank  with  Valves  and  Trimmings.  All 
the  necessary  2"  evaporating  pipes  with  double  slotted  discs 
to  cool  152,000  cubic  feet  of  Cellar  space  from  o  to  3  Reau- 
mer,  in  the  following  rooms  :  i  Fermenting  Rooms  42-78- 
15';  I  Fermenting  Rooms  42-78-15'  less  i  ft.  i  Chip  Cask 
Cellar  42-78-114';  i  Racking  Room  20-50-9'.  One  direct 
expansion  Ammonia  Beer  Cooler  of  iron  copper  covered  pipes 
of  20  ft.  length,  14  pipes  high,  which  is  to  be  placed  below 
second  parties*  Banddot  Cooler.  Thirty-six  Attemperators 
of  i"  iron  pipe  with  valves  and  swing  joint  at  each  end. 
The  said  first  party  to  make  the  connections  from  Attemper- 
ators to  Sweet  Water  Tank  which  is  to  be  furnished  by  said 
second  parties.  One  Ammonia  Coil  with  feed  and  suction 
valve.  All  the  Ammonia  connections  to  above  Coil.  Also, 
First  Charge  of  Ammonia  and  thirty  days  run  of  the  whole 
plant  by  one  erecting  engineer.  All  labor  and  material  nec- 
essary to  erect  the  plant  on  said  second  parties*  foundations. 
The  party  of  the  first  part  agrees  to  hold  the  said  second 
parties  hornless  in  any  infringement  suit,  which  may  arise 
from  the  use  of  its  machinery.  The  said  parties  of  the  sec- 
ond part  agree  to  provide  a  suitable  room  for  the  erection  of 
the  foregoing  machinery ;  to  do  the  mason  and  carpenter 
work,  steam,  water  and  pipe  connections,  and  to  furnish  the 
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necessary  light,  oil,  steam  and  water.  It  is  further  agreed 
that  the  parties  of  the  second  part  shall,  on  receipt  of  the 
above  machinery,  cause  the  same  to  be  insured  against  fire 
in  good  and  responsible  fire  insurance  companies,  and  keep 
the  same  insured  until  the  fulfillment  of  this  agreement,  for 
the  full  amount  of  its  value,  and  have  the  policies  of  insur- 
ance assigned  and  delivered  to  the  party  of  the  first  part. 
The  party  of  the  first  part  agrees  to  have  the  machinery 
hereinbefore  mentioned  in  operation  and  good  working  order 
on  or  before  November  fifteenth,  1889,  provided  no  unneces- 
sary delay  is  caused  by  unavoidable  accidents  or  strikes  or 
by  the  railroad  carrying  the  machinery,  and  providing  the 
party  of  the  first  has  fi-ee  and  unrestrained  access  to  the 
rooms  and  cellars  wherein  the  machinery  is  to  be  erected 
which  is  hereby  agreed  to  by  said  party  of  the  second  part. 
•*  In  consideration  of  the  foregoing  conditions  the  parties  of 
the  second  part  agree  to  well  and  truly  pay  or  cause  to  be 
paid  to  said  parties  of  the  first  part,  the  just  and  full  sum  of 
sixteen  thousand  dollars  ($16,000)  as  follows :  Two  thous- 
and dollars  when  said  second  parties  are  notified  by  said  first 
party  that  the  machinery  is  ready  to  be  shipped.  Three 
thousand  dollars  on  completion  of  machinery,  less  amounts 
paid  out  by  said  second  parties  for  freight,  labor  and  ma- 
terial, for  tlie  balance  of  eleven  thousand  dollars  said  second 
parties  are  to  give  one  promissory  note  payable  at  the  Second 
Ward  Savings  Bank  at  Milwaukee,  Wis.,  within  six  months 
from  date  of  completion  with  interest  at  the  rate  of  six  per 
cent,  per  annum  and  with  exchange  indorsed  by  responsible 
parties  acceptable  to  said  first  party.  It  is  further  agreed 
that  the  title,  ownership  and  right  of  possession  of  the  afore- 
said machinery  shall  be  and  remain  in  the  party  of  the  first 
part  until  the  whole  amount  above  provided  of  money  and 
notes  is  fully  paid,  as  above  agreed,  when  the  same  shall 
vest  in  the  parties  of  the  second  part.  And  it  is  further 
agreed,  that  if  the  said  party  of  the  first  part,  in  case  of  de- 
fault of  the  parties  of  the  second  part  to  make  the  payments 
aforesaid,  at  the  times  and  in  the  manner  hereinbefore  pro- 
vided, shall  take  and  resume  the  possession  of  the  aforesaid 
machinery,  it  shall  be  the  duty  of  such  first  party  to  sell  the 
same  in  such  manner  as,  in  its  opinion,  may  be  best  for  the 
interests  of  the  parties  hereto ;  and  out  of  the  proceeds  of 
such  sale  to  pay  the  balance  of  money  or  notes  due,  or  to 
become  due,  on  this  contract,  together  with  the  expenses  of 
retaking  said  property  and  of  said  sale,  and  the  balance  to 
be  paid  to  the  parties  of  the  second  part  hereto. 
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**This  agreement  to  bind  the  heirs,  executors,  administra- 
tors and  assigns  of  both  contracting  parties. 

*  *  In  witness  whereof  the  parties  hereto  have  set  their  hands 
and  seals  the  day  and  year  first  above  written. 

ThB  WEISEL  &  ViLTER  MFG.  COMPANY^ 

In  presence  of        per  Amert  Wai^mer,  Vice  Prest. 
(Sgd)  Fred  Egelhoff  (Seal) 

(Sgd)  Simon  Donau,  (Seal) 
(Sgd)  A.  C.  Macready.  (Sgd)  James  H.  Barry,  (Seal) 
"  When  this  contract  is  assigned  to  the  corporation  about  to 
be  organized,  it  is  hereby  understood  that  we  will  accept  the 
signature  of  said  corporation  made  by  its  proper  officers  on 
the  note  of  eleven  thousand  dollars  and  the  endorsement  on 
same  of  Simon  Donau  and  James  H.  Jbarry. 

(Sgd)    The  Weisei<  &  Vilter  Mfg.  Co- 
per  AxBERT  WAIJ.BER,  Vice  Prest. 

(Seal).'^ 

This  contract  was  thereafter  assumed  by  the  defendant 
Donau  Brewing  Company,  by  whom  the  cash  payments  pro* 
vided  for  therein  were  duly  made.  On  May  25,  1890,  in 
pursuance  to  the  contract,  the  defendant  Donau  Brewing 
Company,  executed  and  delivered  to  appellant  its  note  for 
$11,000,  payable  six  months  after  date,  which  note  is  still 
wholly  unpaid.  On  the  20th  day  of  March,  1890,  the  said 
Donau  Brewing  Company  executed  one  hundred  and  twenty 
bonds,  numbered  from  i  to  120,  both  inclusive,  each  of  the 
denomination  of  $500,  dated  March  20,  1890,  and  payable 
to  the  order  of  S.  Donau  ;  and  at  the  same  time,  to  secure 
the  payment  of  such  bonds,  executed  and  delivered  to  the 
respondent  F.  M.  Wade,  president  of  the  National  Bank  of 
Commerce,  as  trustee  for  the  bond-holders,  its  mortgage  on 
the  brewery  premises.  Upon  the  maturity  of  the  mortgage^ 
the  respondent  brought  suit  to  foreclose  the  same,  in  which 
action  the  appellant  Weisel  &  Vilter  Mfg.  Co.,  was  joined 
as  party  defendant,  because  it  claimed  ownership  of  the 
machinery  described  in  the  agreement  above  set  forth,  and 
the  appellant  Goetz  &  Brada  Mfg.  Co.  because  it  claimed  a 
lien  on  the  property.  The  decree  of  the  court  was  adverse 
to  the  daim  of  the  appellants,  and  they  have  brought  the 
case  here  on  appeal. 

The  first  contention  of  the  appellants  is  that  the  agree- 
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ment  constitutes  a  conditional  sale  instead  of  a  chattel  mort- 
gage. With  the  view  we  take  of  the  other  propositions  in 
the  case  it  will  not  be  necessary  to  pass  upon  that  question, 
for  we  are  of  the  opinion  that  the  machinery  furnished  by 
the  appellant  was  substantially  attached  to  the  realty  on 
which  the  mortgage  was  given,  and  that  it  became  a  fixture 
thereto  and  lost  its  chattel  characteristic.  It  seems  to  us 
that  this  question  was  decided  by  this  court  in  Cherry  z/. 
Arthur^  5  Wash.  787  (32  Pac.  744).    There  we  said : 

"  In  ascertaining  whether  such  a  machine  does  become 
part  of  the  realty  in  favor  of  mortgagees,  the  rule  is,  that 
the  manner,  purpose  and  effect  of  annexation  to  the  freehold 
must  be  regarded.  If  a  building  be  erected  for  a  definite 
purpose,  or  to  enhance  its  value  for  occupation,  whatever  is 
built  into  it  to  further  those  objects,  becomes  a  part  of  it, 
even  though  there  be  no  permanent  fastenings  such  as  would 
cause  permanent  injury  if  removed.  But  mere  furniture, 
although  some  fastening  be  necessary  to  its  advantageous 
use,  is  removable." 

It  is  true  in  that  case  that  the  machine  in  question,  which 
was  a  planer  used  in  a  sawmill,  was  held  by  the  court  not  to 
be  a  fixture  because  it  was  held  peculiarly  subject  to  be 
used  in  one  place  as  well  as  another ;  and  it  is  a  notorious 
fact  that  planers  are  so  used  and  are  for  all  practical  pur- 
poses portable.  But  the  machinery  in  controversy  in  this 
case  is  not  of  that  character.  It  is  described  in  whole  as 
•*  one  direct  expansion  refngerating  plant,*'  and  the  differ- 
ent parts  of  the  machinery  which  go  to  make  up  this  plant 
are  dependent  more  or  less  one  upon  the  other,  and  were 
furnished  to  supply  the  building,  which  was  erected  for  a 
definite  purpose,  and  the  purpose  of  this  machinery  was 
definite  and  adapted  to  the  particular  building  into  which 
it  was  placed. 

Many  of  these  pieces  of  machinery  are  of  such  character 
that  the  court  has  not  sufficient  technical  knowledge  to  deter- 
mine their  exact  use  and  relation  to  the  other  parts  of  the 
machinery,  or  to  the  building  itself.  But  the  testimony, 
which  we  have  examined  with  some  care,  convinces  us  that 
they  fall  within  the  rule  announced  above.    The  testimony 
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of  the  president  of  the  brewing  company,  in  answer  to  this 
question : 

*'*Now,  in  making  the  plans  for  that  building,  Mr. 
Donau,  did  you  have  in  view  the  placing  of  brewery 
machinery  in  it  and  appliances  ?"  was  ''  that  belongs  all  to 
one  plan.** 

Question.  "Now  you  may  state  just  how  the  building 
was  made  with  reference  to  any  madiinery  that  was  placed 
in  it?" 

Answer.  "The  building  was  built  so  that  everything 
went  to  its  place.  The  machinery  is  placed  where  it  belongs 
according  to  the  plans.** 

Q.  "Was  the  plan  made  before  the  machinery  was 
ordered?'* 

A.     *  *  Certainly  ;  it  must  be." 

Q.  "And  were  the  openings  and  places  where  the 
machinery  was  to  go  made  before  the  machinery  was  re- 
ceived?*' 

A.     "Yes,  sir." 

It  seems  to  us  that  this  testimony,  which  is  undisputed^ 
without  any  question  at  all  brings  the  case  squarely  within 
the  rule  announced  in  Cherry  v,  Arthur^  supra.  We  are 
perfectly  aware  that  there  is  a  wilderness  of  authority  on 
this  vexed  question  of  when  machinery  loses  its  character  of 
chattelism  and  becomes  a  fixture  to  real  estate,  and  thereby 
a  part  of  the  realty ;  and  that  there  is  a  lamentable  conflict 
also  in  the  authorities.  But  we  are  satisfied  to  abide  by  the 
rule  which  we  have  prescribed  above,  and  which  was  the 
rule  announced  in  McConneU  v.  Blood,  123  Mass.  47  (25 
Am.  Rep.  12),  and  it  has  been  uniformly  followed  by  the 
Massachusetts  courts  since  that  time,  and  we  think  by  a 
majority  of  other  courts ;  so  that  it  would  be  profitless  to 
undertake  to  review  or  harmonize  the  many  authorities 
which  are  cited,  or  which  could  be  cited,  on  that  question. 

Concluding,  then,  that  the  machinery  in  question  became 
a  part  of  the  realty,  we  are  satisfied  that  the  testimony  shows 
that  the  same  was  placed  in  the  building  before  the  execu- 
tion of  the  mortgage  to  respondent,  although  we  do  not  now 
pass  upon  the  question  of  what  e£fect  the  mortgage  would 
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have  on  the  machinery,  if  it  were  conceded  that  it  was 
placed  there  after  the  mortgage  was  executed. 

When  we  say  that  the  machinery  was  placed  there  before 
the  mortgage  was  executed,  we  mean  to  say,  before  the 
mortgage  went  into  legal  effect  or  before  it  had  a  legal  exist- 
ence. There  is  some  conflict  in  the  testimony  as  to  just 
when  the  last  of  the  machinery  was  placed  in  the  building. 
The  major  part  of  it  had  evidently  been  placed  there  prior 
to  the  execution  of  the  mortgage,  on  the  20th  day  of  March, 
1890.  Some  small  portion,  however,  we  are  satisfied  was 
placed  afterwards.  But  it  plainly  appears  that  it  was  all  in 
place  prior  to  the  date  of  the  pledging  of  the  first  bonds. 
And  although  the  respondent  Wade  was  named  as  trustee 
of  the  bond-holders,  he  was  appointed  by  the  mortgagor, 
and  there  being  no  bond-holders  in  existence  prior  to  the 
date  that  the  bonds  were  purchased,  there  could  be  no  trus- 
tee. Consequently,  until  the  bonds  were  delivered  to  the 
bond-holders,  the  mortgage  had  no  real  existence,  having 
nothing  on  which  to  act,  there  being  no  debt  in  existence 
for  it  to  secure. 

The  mortgage,  then,  in  reality  cannot  be  considered  exe- 
cuted until  after  the  bonds  were  sold.  This  being  true,  and 
the  testimony  showing  that  at  that  time  the  machinery  had 
been  placed  in  the  building,  and  the  machinery  being  of  a 
nature  which  by  reason  of  its  being  placed  there  became  a 
part  of  the  realty,  the  judgment  of  the  lower  court  was  cor- 
rect, and  will  therefore  be  affirmed. 

This  also  disposes  of  the  claim  of  appellant,  Goetz  & 
Brada  Manufacturing  Company  as  the  judgment  is  affirmed 
as  to  them  also. 

HoYT,  Stii.es  and  Scott,  JJ.,  concur. 
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[No.  1591.    Decided  December  10, 1894.] 

The  State  of  Washington,  Respondent,  v.  Thomas 
Blanck,  Appellant 

APPBAI,  IN  CRIMINAI,  CASKS— RIGHT  OF  ACCUSED  AFTB&  PLEA  OF 

GUII^TV. 

While  defendant's  plea  of  guilty  in  a  criminal  prosecution  is  a 
waiver  of  a  trial  upon  the  merits  it  does  not  operate  as  a  waiver  of 
any  right  of  appeal  given  him  under  the  statutes. 

Appeal  from  Superior  Court ,  King  County. 

Daniel  T,  Cross,  for  appellant. 

James  A,  Haight  ^xAJohn  F.  Miller,  for  the  State. 

ON  MOTION  TO   DISMISS  APPEAL. 

Per  curiam, — Appellant  was  charged  in  the  superior 
court  of  the  state  of  Washington,  for  King  county,  with  the 
crime  of  murder  in  the  first  degree.  He  entered  a  plea  of 
guilty  upon  his  arraignment.  In  accordance  with  the  pro- 
visions of  the  law,  a  jury  was  thereafter  empaneled  for 
the  purpose  of  ascertaining  the  degree  of  murder  of  which 
defendant  was  guilty  and  to  assess  the  punishment  therefor, 
and  the  jury,  after  hearing  the  evidence  and  being  charged 
by  the  court  as  to  the  law,  rendered  a  verdict  that  appellant 
was  guilty  of  murder  in  the  first  degree  and  that  he  suffer 
death.  No  motion  for  a  new  trial  was  ever  made  in  said 
cause,  or  served  upon  the  respondent's  counsel,  or  filed  in 
said  cause,  and  no  motion  in  arrest  of  judgment  was  ever 
made  in  said  cause,  or  served  upon  respondent's  counsel,  or 
filed  in  said  cause.  Thereafter,  on  the  20th  day  of  October, 
1894,  ^c  court  pronounced,  rendered  and  entered  judg- 
ment upon  and  agamst  the  said  Thomas  Blanck,  the 
defendant  and  appellant  here,  in  accordance  with  said 
verdict.  It  appears  that  no  proposed  bill  of  exceptions 
or  proposed  statement  of  facts  has  ever  been  filed  in 
the  office  of  the   clerk  of  said    court,   or   served    upon 
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respondent's  counsel  within  thirty  days  from  and  after 
said  20th  day  of  October,  1894,  °^^  ^P  ^<>  ^^^^  ^^^^  >  ^^^ 
has  any  proposed  bill  of  exceptions  or  proposed  state- 
ment of  facts  of  any  kind  been  filed  in  said  cause,  or 
served  upon  respondent's  counsel.  The  petition  alleges 
that  the  time  in  which  said  appellant  may  file  his  proposed 
statement  of  facts  or  proposed  bill  of  exceptions  has  not 
been  enlarged  by  stipulation  of  the  respective  counsel  who 
appeared  in  the  trial  of  said  cause  ;  nor  has  said  time  been 
enlarged  by  the  order  of  the  court  or  judge  before  whom 
said  cause  was  tried ;  nor  has  there  been  a  motion  made  to 
the  court  to  enlarge  said  time,  or  request  by  counsel  for 
appellant  of  respondent.  Hence  the  motion  for  the  dismis- 
sal of  this  appeal. 

The  state,  through  its  attorney,  urges  in  support  of  this 
motion  the  doctrine  of  waiver  ;  and  while  it  is  true  that  the 
appellant  by  his  plea  of  guilty  probably  waived  the  right  to 
a  trial  on  the  merits,  yet,  inasmuch  as  the  law  provides  that 
the  jury  must  find  the  grade  of  the  crime  on  evidence  sub- 
mitted to  it  for  that  purpose,  he  has  not  waived  any  rights 
to  appeal  from  any  error  which  may  have  been  committed 
in  the  proceedings  which  were  instituted  by  reason  of  this 
provision  of  the  law,  either  in  relation  to  the  introduction 
of  testimony,  or  the  instructions  of  the  court,  or  anything 
of  that  character.  And  while  it  is  true  that  the  thirty  days 
for  filing  the  statement  of  facts  have  expired,  yet  under  the 
provision  of  the  law  which  allows  the  court  the  power,  by 
stipulation  of  the  partifs  or  for  good  cause  shown,  to  en- 
large the  time  of  the  settlement  of  the  statement  of  facts 
either  before  or  after  the  expiration  of  the  thirty  days,  and 
the  time  which  the  law  allows  for  such  action  of  the 
court  in  enlarging  such  time  not  yet  having  expired,  it 
seems  to  us  that  this  motion  is  premature  ;  for  no  action  of 
the  appellant  in  waiving  the  right  of  trial  on  the  merits,  as 
shown  by  his  plea  of  guilty,  in  any  manner  waives  his  right 
to  appeal  fix>m  any  subsequent  errors  which  we  have  before 
alluded  to.  The  fact  that  he  gave  notice  of  appeal  affirma- 
tively disclaims  the  idea  of  a  waiver,  so  far  as  his  right  of 
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appeal  existed,  and  the  time  allowed  by  the  law  to  the  court 
for  enlarging  the  time  to  settle  the  statement  of  facts  not 
having  expired,  we  cannot  conclude  that  the  appellant  did 
not  intend  to  avail  himself  of  the  privilege  of  the  law  m 
that  respect,  and  should  not  therefore  deprive  him  of  the 
right  which  he  may  hereafter  desire  to  avail  himself  of. 

We  do  not  know  that  the  case  would  be  different  were 
this  a  civil  action  ;  but  certainly  where  it  involves  the  life 
of  a  human  being,  the  court  could  not  afford  to  too  strictly 
construe  the  statute  in  aid  of  the  destruction  of  appellant's 
right  of  appeal. 

The  motion  will  therefore  be  denied. 


[No.  Z565.    Decided  December  it,  1894.] 

Samuel   Benn,    Respondent,  v.  Chehaus   County,    Ap- 
pellant. 

ATTnAI^^JfAlhVTiU  TO  FILE  TRANSCRIPT  AND  BRIEF— EXCUSE. 

An  appeal  will  not  be  dismissed  for  failure  to  file  transcript  and 
brief  within  the  time  prescribed  by  law  where  they  are  filed  before 
the  motion  to  dismiss  is  made,  when  the  failure  is  due  to  the  fact 
that  the  clerk  had  been  hindered  by  a  large  amount  of  business  in 
his  office  and  that  appellant's  attorney,  the  appellant  being  a  county, 
bad  been  prevented  from  filing  his  brief  by  stress  of  duties  as  prose* 
outing  attorney. 

Appeal  from  Superior  Court,  Qhehaiis  County. 

George  D.  Schofield,  for  appellant 
Austin  E,  Griffiths,  for  respondent. 

ON  MOTION  TO  DISMISS. 

Pef  curiam, — In  this  case  the  four  months  allowed  for 
sending  up  to  this  court  the  transcript  in  the  case,  and  the 
three  months  allowed  for  filing  the  briefs  by  appellant,  have 
expired  by  quite  a  considerable  time,  and  the  respondent 
moves  this  court  to  dismiss  the  appeal  for  that  reason. 
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In  answer  to  this  motion  the  appellant  brings  here  the  affi- 
davit of  its  attorney,  showing  that  he  was  the  prosecuting 
attorney  of  Chehalis  county,  and  that  a  stress  of  professional 
business  had  prevented  him  from  looking  after  the  matter  in 
controversy.  Also,  the  affidavit  of  the  clerk  of  the  court 
that  he  had  been  prevented  b}*^  a  large  amount  of  business 
from  more  promptly  sending  up  the  transcript  in  this  case. 
And,  without  specially  reviewing  all  the  matters  set  up  in 
these  affidavits,  in  view  of  the  importance  of  the  case,  and 
in  further  consideration  of  the  fact  that  the  transcript  is  now 
here,  we  think  we  would  hardly  be  justified  in  dismissing 
this  appeal.  But,  inasmuch  as  the  respondent  has  been  put 
to  the  trouble  of  making  this  motion,  and  coming  here  to 
prosecute  it,  and  as  we  think  some  slight  negligence  has 
probably  been  indulged  in  by  appellant,  we  will  allow  the 
appeal  to  stand,  on  condition  that  the  appellant  pay  to  the 
respondent,  within  twenty  days,  the  sum  of  $25  and  file  his 
brief  within  that  time ;  otherwise  the  appeal  will  be  dis- 
miss^ 


\1 
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[No.  1304.    Derided  December  14, 1894.] 

Mary  A.  Carson,  Respondent^  v.  W1LI.1AM  Thompson  kt 
Ai*.,  Appellants, 

DSKDS— WITNBSSBI^— RKGISTRATION— DBPBCTIVB    ACKNOWI«EDG- 
MBN1>— BPFBCT  OF  CURATFVB  ACTS. 

Under  a  statute  requiring  two  witnesses  to  a  deed  to  land,  there 
mnst  be  two  witnesses  to  the  signature  of  each  of  the  parties  execut- 
ing the  deed. 

A  deed  to  real  property  sufficiently  executed  by  a  wife,  acknowl- 
edged before  a  proper  officer  and  witnessed  by  two  witnesses,  which 
is  defective  in  having  but  one  witness  to  the  husband's  signature,  is, 
nevertheless,  entitled  to  record,  although  in  fact  a  deed  to  com- 
munity property  instead  of  the  wife's  separate  realty,  and,  being  of 
record,  is  constructive  notice  to  subsequent  purchasers  of  the  gran- 
tee's equities  therein. 

Although  at  the  time  of  the  execution  and  record  of  a  deed  the 
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acknowledgment  was  invalid  for  want  of  authority  in  the  officer  be- 
fore whom  it  was  taken,  yet,  where  under  a  subsequent  curative  act 
such  acknowledgments  are  validated  in  all  cases  where  the  rights  of 
third  parties  have  not  intervened,  the  record  of  the  instrument* 
which  was  improper  at  the  time,  becomes  thereby  cured,  and  is  full 
constructive  notice  to  all  subsequent  purchasers. 

From  a  consideration  of  the  curative  acts  passed  from  time  to 
time  in  this  state  relating  to  defective  acknowledgments,  it  appears 
that  it  is  the  settled  policy  of  the  law  not  to  render  conveyances  in 
good  faith  signed  by  the  grantors  ine£fectual  in  consequence  of  an  in- 
formality or  defect  as  to  proof  of  their  execution  either  in  the  mat- 
ter of  acknowledgment  or  of  attesting  witnesses. 

Appeal  from  Superior  Court,  Pierce  Counfy. 

John  P.  Judson,  for  appellant. 

Charles  W,  Seymour  {Stevens  &  Tillinghast^  of  counsel) , 
for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — ^The  lands  in  controversy  in  this  case  were 
originally  owned  by  the  plaintiff  and  her  husband,  Isaac 
Carson.  A  certain  purported  deed  of  said  lands  was  exe- 
cuted by  them  to  George  M.  Carson,  and  he  subsequently 
conveyed  the  premises  to  the  plaintiff.  The  defendant 
Thompson  claims  title  to  said  land  as  a  purchaser  at  an 
execution  sale  upon  a  judgment  against  said  Isaac  Carson, 
and  the  rights  of  the  other  defendants  are  dependent  thereon. 

The  only  point  necessary  to  pass  upon  is  as  to  the  validity 
of  the  said  deed  from  the  plaintiff  and  her  husband  to 
George  M.  Carson,  as  affecting  the  defendants.  This  deed 
is  attacked  because  there  is  but  one  witness  to  the  signature 
of  Isaac  Carson.  It  appears  that  it  was  executed  by  him  in 
this  state,  then  territory,  and  by  the  plaintiff  in  Oregon.  It 
is  also  attacked  on  the  ground  that  the  acknowledgment  of 
the  plaintiff  was  taken  before  the  derk  of  the  circuit,  court 
of  Lane  county,  Oregon,  and  it  is  insisted  that  such  officer 
had  no  authority  to  take  the  acknowledgment.  The  law 
then  in  force  provided  that  deeds  should  be  in  writing, 
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signed  and  sealed  by  the  party  bound  thereby,  and  witnessed 
by  two  witnesses,  etc.  I^aws  1863,  p.  430 ;  Abbott's  Real 
Prop.  Stat.,  p.  269.  And  that  deeds  of  lands  situated  in 
this  territory  could  be  acknowledged  in  any  state  or  terri- 
tory of  the  United  States,  before  any  judge  of  a  court  of 
record,  notary  public,  justice  of  the  peace,  or  before  any 
commissioner  appointed  by  the  governor ;  and  that  where 
the  acknowledgment  was  not  taken  before  a  commissioner 
appointed  by  the  governor  the  deed  must  have  attached  a 
certificate  of  the  clerk  or  proper  certifying  oflScer  of  a  court 
of  record  that  the  person  whose  name  is  subscribed  to  the 
certificate  of  acknowledgment  was  at  the  date  thereof  such 
officer,  and  that  the  signature  is  genuine.  Laws  1866-7,  ?• 
93  ;  Abbott's  Real  Prop.  Stat.,  p.  273.  The  deed  in  ques- 
tion was  executed  by  Isaac  Carson  January  20,  1873,  and 
by  the  plaintiff  on  the  25th  day  of  said  month,  and  it  was 
recorded  on  the  14th  day  of  February  following. 

In  November  of  said  year,  the  territorial  legislature  passed 
an  act  the  sixth  section  of  which  reads  as  follows : 

**  Deeds  or  conveyances  of  land  or  of  any  estate  or  inter- 
est therein  situated  in  this  territory,  may  be  executed  or  ac- 
knowledged in  any  other  state  or  territory  of  the  United 
States  in  the  form  prescribed  for  executing  and  acknowledg- 
ing deeds  within  this  territory,  and  the  execution  thereof 
may  be  acknowledged  before  any  person  authorized  to  take 
acknowledgments  of  deeds  by  the  laws  of  the  state  or  teni- 
tory  wherein  the  acknowledgment  is  taken,  or  before  any 
commissioner  appointed  by  the  governor  of  this  territory  for 
such  purpose."  Laws  1873,  p.  466;  Abbott's  Real  Prop. 
Stat.,  p.  275. 

The  clerk  aforesaid  was  an  officer  authorized  to  take  ac- 
knowledgments under  the  laws  of  the  state  of  Oregon  at 
that  time.  Sec.  8  of  the  act  last  referred  to  provided  that, 
**all  deeds  heretofore  acknowledged  according  to  the  pro- 
visions of  this  act,  are  hereby  declared  legal,  except  in  cases 
where  third  parties  have  subsequently  acquired  a  valid 
interest  in  the  land." 

It  does  not  appear  that  the  defendants  had  any  actual 
knowledge  of  the  deed  in  question  at  the  time  their  claimed 
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rights  accrued,  and  it  is  urged  that  in  consequence  of  the 
defects  in  the  attestation  of  its  execution  it  was  not  entitled 
to  record,  and  consequently,  that  they  cannot  be  held  to 
have  had  constructive  notice  thereof  although  it  was  in  fact 
recorded.  The  respondent  insists  that  the  statute  with  re* 
gard  to  subscribing  witnesses  was  sufficiently  complied  with, 
as  such  statute  only  required  the  deed  to  be  witnessed  by 
two  witnesses,  and  there  were  three  to  this  instrument ;  and 
that  the  defective  acknowledgment  was  thereafter  cured  by 
the  act  aforesaid  of  the  legislature,  which  was  passed  before 
the  defendants  acquired  any  rights  in  the  premises.  It  ap- 
pears, however,  upon  the  face  of  the  deed  that  there  was  but 
one  witness  to  the  signature  of  Isaac  Carson,  and  two  to  the 
signature  of  the  plaintiff.  We  are  of  the  opinion  that  the 
contention  of  appellants  cannot  be  maintained  upon  the 
ground  stated,  for  the  clear  intent  of  the  act  was  that  there 
should  be  two  witnesses  to  the  signature  of  each  person  con- 
veying title,  otherwise  if  such  a  deed  could  be  sustained 
where  there  was  but  one  witness  to  the  signature  of  one  of 
the  grantors,  it  could  as  well  be  sustained  if  there  were  none, 
providing  there  were  two  witnesses  to  the  signature  of  the 
other  grantor. 

But,  as  between  the  parties,  the  deed  in  question  at  the 
time  it  was  executed  was  sufficient  at  least  to  pass  the  equit- 
able title  to  the  grantee.  Edsan  v.  KnoXy  8  Wash.  643  (36 
Pac.  698.)  And  the  question  to  be  determined  is,  was  the 
deed  entitled  to  record  ?  If  so,  it  was  constructive  notice  to 
the  defendants  of  the  rights  of  the  grantee  in  the  premises. 

In  some  of  the  states  it  has  been  held  that  a  deed  without 
witnesses  is  sufficient  to  pass  the  legal  title  between  the  part- 
ies, and  also  that  a  deed  defectively  executed  or  unacknowl- 
edged is,  if  actually  recorded,  sufficient  notice  of  equities 
created  thereby,  and  in  some  states  it  is  held  that  such  a 
deed  is  entitled  to  record,  i  Devlin,  Deeds,  §§  256,  661, 
662. 

It  is  possible,  however,  that  in  the  states  referred  to  the 
provisions  of  the  statutes  relating  to  instruments  entitled  to 
record  were  more  liberal  than  our  own  statutory  provisions 
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in  force  at  the  time,  and  there  may  be  some  doubt  as  to 
whether  this  deed  was  legally  sufficient  as  to  the  attestation 
of  the  execution  of  it  by  Isaac  Carson  to  entitle  it  to  record. 
But  it  seems  to  us  that  the  deed  was  fair  upon  its  face  as  to 
the  other  grantor,  as  there  were  two  witnesses  to  her  signa- 
ture, and  we  are  of  the  opinion  that  this  would  hold  good 
although  the  lands  in  question  were  community  lands  which 
could  not  be  conveyed  by  either  of  the  spouses  separately. 
It  was  not  within  the  province  of  the  auditor  to  investigate 
as  to  the  nature  or  character  of  the  title  of  the  grantors  in 
determining  whether  or  not  the  instrument  was  entitled  to 
record.  It  might  have  related  to  her  separate  property,  and 
if  so,  it  was  sufficiently  executed  by  her  husband,  Isaac 
Carson,  for  the  purpose  of  joining  therein,  although  there 
was  but  one  witness  to  his  signature,  if  he  was  required  at 
that  time  to  join  with  her  in  a  deed  in  order  to  pass  the  title 
to  her  separate  real  estate.  His  joining  in  such  a  case  was 
simply  a  consent  to  her  conveyance  of  the  premises — ^he  had 
no  title  therein  and  no  title  passed  by  his  signature.  If  it 
was  her  separate  property,  the  title  passed  by  her  grant  with 
his  consent.  Consequently,  if  the  deed  was  sufficient  to  pass 
the  legal  title  in  case  it  was  her  separate  property,  it  was 
entitled  to  record,  regardless  of  the  fact  as  to  whether  it  was 
her  separate  property  or  was  the  community  property  of  the 
parties.  And,  bei^  entitled  to  record,  it  was  constructive 
notice  to  the  defendants  of  the  full  rights  of  the  grantee  in 
and  to  the  lands  in  controversy.  Although  at  the  time  it 
was  executed  and  recorded,  the  officer  who  took  the  acknowl- 
edgment of  the  wife  had  no  authority  under  the  laws  of 
the  Territory  of  Washington  to  take  such  acknowledgment, 
this  was  subsequently  cured  by  the  act  aforesaid  passed  in 
November,  1873,  which  then  rendered  the  instrument  a 
valid  one  so  far  as  its  acknowledgment  was  concerned,  and 
entitled  it  to  record.  It  was  then  of  record,  and  this  was 
prior  to  the  time  that  the  defendants  acquired  their  claimed 
rights  or  interests  in  the  lands. 

But  there  is  a  farther  ground  upon  which  we  think  this 
instrument  should  be  sustained  as  a  deed  sufficient  to  pass 
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the  legal  title  of  both  grantors,  regardless  of  the  status  of 
their  ownership.  While  it  is  true  that  the  statute  at  that 
time  provided  that  a  deed  should  be  in  writing,  witnessed  by 
two  witnesses  and  acknowledged  before  some  one  of  the  per- 
sons specified,  and  while,  looking  at  this  statute  alone,  it 
might  be  contended  unanswerably  that  a  deed  not  so  exe- 
cuted was  invalid,  yet,  taking  into  consideration  the  curative 
acts  passed  from  time  to  time  relating  to  defective  acknowl- 
edgments, in  one  case,  as  by  section  eight  last  cited,  going 
to  the  extent  of  making  an  acknowledgment  good  thereto- 
fore taken  before  an  officer  who  had  no  authority  to  take  it, 
another  making  such  instruments  theretofore  or  thereafter 
executed  valid  as  to  acknowledgments  where  there  were 
omissions  in  the  certificate  of  acknowledgment,  and  also  as 
to  other  defects  of  like  character  in  such  certificates,  with 
the  exception  that  it  should  not  interfere  with  vested  rights 
of  innocent  third  parties  (Laws  1873,  p.  481 ;  Abbott's 
Real  Prop.  Stat.,  p.  274),  and  another  making  the  subse- 
quently acquired  title  of  the  grantors  inure  to  the  benefit  of 
the  previous  grantee  (Laws  187 1,  p.  195  ;  Abbott's  Real 
Prop.  Stat.,  p.  269),  it  is  evident  therefrom  that  the 
settled  policy  of  the  law  was  to  render  valid  and  give  full 
force  and  eflfect  to  all  conveyances  voluntarily  and  in  good 
faith  signed  by  the  grantors,  and  not  to  render  such  deeds 
ineffectual  in  consequence  of  an  informt^ity  or  defect  as  to 
the  proof  of  their  execution,  and  such  purpose  has  been 
ftirther  recognized  and  continued  by  subsequent  legislative 
acts.  It  is  evident  that  the  signature  of  the  grantor  was  re- 
garded as  the  important  and  essential  thing.  An  acknowl- 
edgment of  an  instrument  is  but  a  manner  or  form  of  attesting 
its  execution.  The  requirement  of  witnesses  is  but  another, 
although  additional  form,  of  attesting  it  The  real  object  of 
these  curative  acts,  relating  to  proof  of  execution,  while  in 
words  limited  to  the  acknowledgment  of  such  instruments, 
was  to  cure  all  defects  as  to  the  attestation  thereof  where  the 
attempt  to  convey  was  otherwise  sufficient,  and  the  intent 
to  pass  title  was  unquestioned.  The  want  of  a  subscribing 
witness  was  clearly  no  more  of  a  defect  than  was  the  want  of 
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a  legal  acknowledgment  thereto,  if  it  was  as  serions  a  one^ 
and  the  rendering  of  such  deeds  effectual  as  to  defects  in 
this  particular  was  as  clearly  within  the  spirit  of  such  acts 
as  was  the  provision  relating  to  acknowledgments  within 
the  letter.  It  is  a  well  known  rule  of  construction  that  a 
thing  which  is  within  the  spirit  of  the  law,  although  not 
strictly  within  its  letter,  is  yet  within  the  law,  and  we  see 
no  reason  why  the  very  evident  intent  of  the  law-making 
power  as  to  such  instruments  should  not  be  recognized  and 
effectuated.  Upon  this  ground  we  think  the  deed  in  ques- 
tion was  rendered  a  valid  and  legal  one  by  the  curative  acts 
aforesaidt,  which  were  passed  prior  to  the  time  he  rights  of 
the  defendants  in  the  premises  accrued.  There  is  nothing 
to  show  that  it  was  not  voluntarily  and  in  good  faith  exe- 
cuted by  the  parties,  for  the  puri)ose  of  transferring  the  title 
to  the  grantee. 
Affirmed. 

Dunbar,  C.  J.,  and  Hoyt  and  Sth^bs,  JJ.,  concur. 


[So,  X075.    Decided  December  15,  1894.] 

Frank  G.  Benson  et  al.,  Respondents,  v.  J.  F.  Hart, 

AppeUanL 

ATVnAl4  —  ADMISSION    OF    IMCOMPETSNT    BVIDBNCE  —  HARMX«ESS 

ERROR. 

A  judgment  will  not  be  reversed  because  of  the  erroneous  admis- 
sion of  certain  evidence,  if  it  appears  from  the  whole  evidence  that 
the  court  was  justified  in  his  conclusion,  outside  of  any  influence 
which  the  admission  of  the  incompetent  evidence  may  have  had  upon 
his  mind. 

In  an  action  to  recover  the  price  of  goods  sold,  the  admission  of 
an  order  therefor,  signed  in  defendant's  name  by  another,  directing 
the  shipment  of  the  goods,  no  agency  having  been  shown,  is  not  re- 
versible error,  where  it  subsequently  appears  that  the  person  who 
brought  the  order  to  plaintiff  had  previously  obtained  goods  for  de- 
fendant, and  had  been  in  plaintiff's  store  with  him,  and  the  latter 
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does  not  deny  the  receipt  of  the  goods  sued  for,  nor  of  those  previ- 
ously obtained. 

Appeal  from.  Superior  Courts  Snohomish  County. 

W,  R.  Andrews,  for  appellant. 
Bell  &  Austin,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J. — ^This  action  was  brought  by  the  respond- 
ents to  recover  the  price  of  certain  merchandise  alleged  to 
have  been  sold  by  them  to  the  appellant  upon  his  promise  to 
pay  therefor.  The  answer  admits  the  sale  of  the  goods  and 
the  promise  to  pay,  and  then  sets  out  a  verbal  contract  by 
virtue  of  which  the  respondents  were  to  take  their  pay  in 
lumber  at  appellant's  saw  mill.  This  contract  the  respond- 
ents denied.  A  jury  was  waived,  the  cause  was  tried  by  the 
judge,  the  trial  resulted  in  favor  of  the  respondents. 

During  the  trial  of  the  cause  the  attorney  for  the  respond- 
ents introduced  in  evidence  a  certain  order  which  was  as  fol- 
lows, omitting  the  direction  to  the  respondents : 

**  Please  ship  us  15  feet  of  belt  lacing  at  once  and  we  will 
remit.  (Signed)    J.  F.  Hart  &  Co.     M.'' 

The  introduction  of  this  order  was  objected  to  by  the  ap- 
pellant for  the  reason  that  there  was  no  proof  that  the  order 
was  made  by  an  agent  of  J.  F.  Hart  &  Co.  The  court,  how- 
ever, admitted  the  order,  and  the  appellant  insists  that  such 
action  of  the  court  was  error,  and  that  for  such  error  the 
judgment  should  be  reversed. 

The  theory  of  the  appellant  is  that  the  words  "  and  we 
will  remit"  imply  a  promise  to  pay  in  cash,  and  that  this 
was  taken  into  consideration  by  the  trial  judge  and  influ- 
enced him  in  reaching  the  conclusion  that  the  contract  was 
for  cash.  While  technically  this  order  may  not  have  been 
entitled  to  admission  at  the  time  it  was  admitted,  yet  in 
view  of  the  testimony  afterwards  adduced  by  the  respond- 
ents and  by  the  appellant,  also,  we  hardly  think  that  we 
would  be  justified  in  reversing  the  judgment  in  this  case  for 
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that  reason.  The  respondents  testify  that  the  person  who 
brought  this  order  had  been  in  the  habit  of  getting  goods  be- 
fore for  the  appellant ;  that  he  had  previously  been  in  the 
store  with  appellant  Hart  when  he  was  purchasing  goods, 
and  that  their  relations  were  such  as  to  cause  him  to  con- 
clude that  he  was  the  agent  of  the  appellant  Hart.  Neither 
is  it  denied  by  the  appellant  that  he  received  the  particular 
goods  described  in  this  order ;  nor  that  he  received  other 
goods  that  were  delivered  to  the  person  who  presented  this 
order  by  the  respondents  prior  to  that  time. 

It  is  urged  by  the  appellant  that  the  record  in  this  case 
shows  the  great  weight  of  testimony  to  be  opposed  to  the 
finding  of  the  lower  court,  who  found  that  the  contract  to 
pay  in  lumber  had  never  been  made.  We  have  read  the  re- 
cord and  feel  satisfied  that  the  court  was  justified  in  coming 
to  the  conclusion  that  it  did,  outside  of  any  influence  which 
the  admission  of  the  order  objected  to  might  have  had  upon 
his  mind ;  and  for  that  reason  we  will  not  disturb  his  judg- 
ment. 

The  judgment  will  be  affirmed. 

HoYT,  Stii,ss  and  Scott,  JJ.,  concur. 


[No.  X496.    Decided  December  15, 1894.] 

The  Commercial  Bank  of  Tacoma,  Washington,  Re- 
spandenU  v,  John  F.  Hart  et  al.,  Appellants, 

ACTION  ON  NOTE— ANSWER— EXTENSION  OP  PAYMENT— CONSIDER- 
ATION— EVIDENCE — CUSTOM— JUDICIAL  NOTICE— JUDGMENT. 

In  an  action  upon  a  promissory  note  executed  in  bank,  which  by 
its  terms  is  past  due,  an  answer  states  a  good  defense  when  it  alleges 
that  on  the  day  of  the  execution  of  the  note  and  after  its  delivery 
the  plaintiff  and  defendants  entered  into  an  oral  agreement,  in  con- 
sideration of  the  deposit  of  certain  collateral  with  the  plaintiff, 
whereby  it  was  agreed  that  the  time  of  payment  of  the  note  should 
be  extended  for  an  additional  three  months  beyond  the  time  ex- 
pressed upon  the  face  of  the  note ;  and  that  the  plaintiff  retains  said 
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security  and  refuses  to  extend  the  payment  or  permit  a  renewal  of 
the  note ;  and  that,  by  reason  of  such  facts,  said  note  is  not  due  and 
will  not  be  until  the  time  of  the  extension  agreed  upon.  (Hoyt,  J., 
dissents). 

Where  an  extension  of  the  time  of  payment  of  a  promissory  note 
is  pleaded  in  defense  of  an  action  thereon,  without  setting  out  the 
rate  of  interest  to  prevail  during  the  extended  time,  the  presump- 
tion is  that,  if  the  payment  has  been  extended,  all  the  other  con- 
ditions of  the  note  would  remain  just  as  they  were,  and  that  the  note 
would  draw  the  same  rate  of  interest  until  the  expiration  of  the  ex- 
tension. 

Although  it  is  the  custom  of  banks  to  extend  the  time  of  payment 
of  notes  only  by  renewal,  such  custom  is  not  a  matter  for  judicial 
notice  in  the  face  of  a  pleading  setting  up  a  special  contract  by  a 
bank  in  violation  of  the  established  custom. 

Although  a  pleading  may  fail  to  allege  any  value  to  certain  collat- 
eral pledged  as  security  for  the  extension  of  payment  of  a  note,  yet 
some  value  will  be  presumed  from  the  fact  that,  as  further  alleged, 
such  collateral  was  accepted  and  retained  upon  the  agreement  that 
the  note  should  be  extended. 

The  fact  that  a  promissory  note  falls  due  during  the  pendency  of 
an  action  prematurely  brought  thereon,  will  not  entitle  plaintiff  to 
judgment. 

Appeal  from  Superior  Courts  Snohomish  County, 

Coleman  &  Hart  and  Town  &  Dillon^  for  appellants. 
F,  Campbell^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J. — On  August  7,  1893,  the  defendants  exe- 
cuted to  plaintiff  their  promissory  note  for  $5,000,  due  in  three 
months  from  date,  providing  for  ten  per  cent,  attorney's  fee. 
It  is  alleged  that  plaintiff  was  the  owner  of  the  note,  and 
that  it  was  a  corporation.  Defendant  denied  any  knowledge 
or  information  sufficient  to  form  a  belief  as  to  the  allegation 
concerning  the  plaintiff  being  a  corporation  ;  admitted  that 
the  plaintiff  is  the  owner  and  holder  of  the  note  sued  upon, 
but  denied  that  the  whole  amount  thereof,  or  any  part 
thereof,  either  principal  or  interest,  was  due  at  that  time,  or 
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at  the  commencement  of  the  action.  The  material  part  of 
the  allegation  which  we  are  called  npon  to  investigate  was 
as  follows : 

"  That,  to- wit,  on  August  7,  1893,  ^^^^  the  execution  and 
delivery  of  said  note  herein  sued  upon,  the  plaintiff,  through 
its  duly  authorized  agent,  and  the  defendants,  entered  into 
an  oral  agreement  whereby  it  was  orally  agreed,  by  and  be- 
tween the  plaintiff  and  defendants,  that  the  plaintiff  would 
extend  the  time  of  payment  of  said  note,  described  in  plain- 
tiff*s  complaint,  for  three  months  longer,  or  until  February 
7,  1894,  if  the  defendants  would  give  to  the  plaintiff  a  block 
of  ten  thousand  dollar  stock  in  the  Tacoma  Eastern  Rail- 
way Co.,  as  and  for  additional  security  for  the  payment  of 
said  note.  That  in  pursuance  of  said  agreement,  and  in 
consideration  of  said  extension  and  agreement  to  extend,  the 
defendants  did  turn  over  and  deliver  to  the  plaintiff  the  said 
ten  thousand  dollars  of  stock  in  the  Tacoma  Eastern  Rail- 
way Co. ,  which  said  stock  was  then  and  there  accepted  and 
received  by  the  plaintiff,  with  the  distinct  understanding  and 
agreement  that  the  note  should  and  was  to  be  extended  un- 
til February  7,  1894 ;  and  that  said  plaintiff  noW  holds  the 
said  stock  as  security  to  said  note,  and  refuses  to  extend  or 
permit  a  renewal  of  said  note.  That  by  reason  of  the  fore- 
going facts  the  said  note  is  not  now  due  and  will  not  be  due 
until  the  7th  day  of  February,  1894.*' 

The  complaint  in  this  case  was  filed  prior  to  the  7th  day  of 
February,  1894.  The  plaintiff  moved  the  court  to  strike 
defendants'  answer  from  the  files  and  for  judgment  upon  the 
alleged  ground  that  the  answer  was  sham,  frivolous  and  ir- 
revelant ;  and  upon  the  hearing  of  said  motion  the  court 
granted  the  same  and  rendered  judgment  for  the  plaintiff  for 
the  sum  of  $5,000,  together  with  interest  from  November  7, 
1893,  at  the  rate  of  one  and  one- half  per  cent  per  month, 
and  the  sum  of  $500  attorney's  fees,  and  for  costs ;  from 
which  judgment  defendants  appeal. 

In  sustaining  said  motion  to  strike,  and  rendering  judg- 
ment upon  the  pleadings,  we  think  the  court  committed 
error.  The  matter  pleaded  in  defense  here  was  not  a  con- 
temporaneous agreement  which  attempted  to  vary  the  terms 
of  the  written  contract,  and  which  cotdd  not  therefore  be 

pleaded  on  the  supposition  that  such  agreement  would  have 
20-iow 
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been  merged  in  the  written  contract;  but  it  seems  to  us  that 
it  was  an  agreement  made  and  entered  into  after  the  exe- 
cution and  delivery  of  the  original  contract,  and  an  agree- 
ment for  a  consideration.  The  consideration  for  the  note 
was  expressed  in  the  note  itself.  The  consideration  for  the 
agreement  to  extend  the  time  was  an  independent  consider- 
ation, viz.,  additional  security.  It  is  strenuously  insisted 
by  the  respondent  that  the  answer  shows  upon  its  face  that 
it  is  sham  and  frivolous,  for  the  reason  that  the  second 
agreement  was  entered  into  on  the  same  day  that  the  origi- 
nal note  was  executed ;  and  it  is  argued  that  if  there  had 
been  any  such  agreement,  it  would  doubtless  have  been 
incorporated  in  the  original  contract.  This  might  be  an 
argument  to  present  to  the  court  or  jury  upon  the  mer- 
its of  the  case,  going  to  prove  the  improbability  of  the 
truth  of  the  statement  made  in  the  answer.  But  it  seems 
to  us  that  it  can  in  no  way  be  taken  into  considera- 
tion in  determining  any  question  upon  the  sufficiency  of  the 
pleadings ;  and  even  if  it  could,  it  might  reasonably  happen 
that,  after  the  note  had  been  executed,  information  may  have 
come  to  the  plaintiff  that  the  security  which  it  had  taken 
was  not  sufficient,  even  upon  the  same  day.  There  is 
nothing  to  show  whether  this  second  agreement  was  made 
one  hour  after  the  execution  of  the  note,  or  ten  or  fifteen  or 
twenty  hours  even ;  and  it  might  reasonably  be  that  upon 
such  information  being  obtained,  or  without  it,  upon  further 
deliberation,  the  plaintiff  might  have  been  willing  to  extend 
the  time  of  payment  for  the  purpose  of  obtaining  additional 
security.  The  note  having  been  executed  and  the  considera- 
tion presumably  paid  at  the  time  of  its  execution,  prudence 
might  have  suggested  to  the  plaintiff  to  enter  into  this  sec- 
ond contract.  Certain  it  is,  if  the  statements  made  in  the 
answer  are  true,  that  additional  security  which  was  not  pro- 
vided for  in  the  original  contract  was  offered  and  received  by 
the  plaintiff  from  the  defendants,  and  it  now  holds  the  same ; 
and  it  is  as  unreasonable  to  suppose  that  the  defendants, 
after  the  execution  of  the  note,  would  voluntarily  and  with- 
out consideration  yield  up  additional  security  to  the  plaintiff, 
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as  it  is  to  suppose  that  the  plaintiff  would  enter  into  an 
agreement  to  extend  the  time  in  consideration  of  additional 
security.  At  all  events,  the  plaintiff  would  have  a  right  to 
make  this  second  contract  if  it  saw  fit  to  do  so,  and  the 
answer  plainly  states  that  it  did. 

It  is  urged  by  the  respondent  that  the  proper  construction 
of  the  language  employed  in  this  answer  is  that  the  note 
was  to  be  renewed  at  the  end  of  three  months.  But  that  is 
not  the  language  of  the  answer.  There  is  nothing  said 
about  the  renewal  of  the  note ;  but  the  allegation  is  that  the 
plaintiff  would  extend  the  time  of  payment  of  said  note  for 
three  months  longer,  or  until  February  7.  This  language  is 
plain,  unambiguous  and  not  susceptible,  it  seems  to  us,  of 
construction.  The  ordinary  understanding  of  such  language 
is  that  the  time  of  payment  is  to  be  extended,  and  if  the  time 
of  pa3rment  is  to  be  extended,  then  the  note  does  not  fall  due 
under  the  agreement  until  that  time  is  reached,  for  a  note  is 
due  when  it  is  payable. 

It  is  also  urged  that  the  defendants  have  not  alleged  that 
there  was  any  absolute  extension  of  time  for  a  definite  period 
on  certain  terms  and  conditions,  because  they  do  not  allege 
that  the  same  rate  of  interest  is  to  prevail  during  the  ex- 
tended time.  It  seems  to  us  that  the  reasonable  construction 
is  that  if  the  time  of  payment  was  to  be  extended,  all  the 
conditions  of  the  note  would  remain  just  as  they  were  until 
that  time  had  expired,  and  that  naturally  the  note  would 
draw  the  same  rate  of  interest  that  it  drew  originally.  It  is 
insisted  by  the  respondent  that  it  is  the  custom  of  banks  to 
extend  the  time  of  payment  of  notes  only  by  renewal,  and 
that  the  court  will  take  judicial  notice  of  that  custom.  The 
court  would  not  be  justified  in  taking  judicial  notice  of  the 
manner  in  which  banks  conduct  their  private  business  with 
their  customers  ;  and  if  it  should  be  conceded  that  such  was 
the  custom  of  banks,  there  is  no  law  to  prevent  a  bank 
making  a  special  contract  in  violation  of  any  established  cus- 
tom ;  and  in  the  face  of  the  allegations  of  this  answer,  the 
court  would  not  be  justified  in  concluding  that  the  bank  did 
not  make  such  special  contract 
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Another  objection  raised  by  the  respondent  is  that  the  an- 
swer does  not  allege  that  the  stock  pledged  as  additional  se- 
curity was  of  any  value.  It  alleges  that  the  stock  was  then 
and  there  accepted  and  received  by  the  plaintiflf  with  the 
distinct  understanding  and  agreement  that  the  note  should 
and  was  to  be  extended,  and  it  seems  to  us  that  if  this  stock 
was  accepted  in  accordance  with  this  agreement,  some  value 
would  be  presumed. 

It  was  decided  by  this  court  in  Slaver  &  Walker  v.  Mis- 
simer,  6  Wash.  173  (32  Pac.  995,  36  Am.  St.  Rep.  142),  that 
a  promise  to  forbear  to  sue  for  a  definite  time,  where  the 
promise  was  based  upon  a  sufficient  consideration,  was  a 
good  plea  in  bar  to  an  action.  It  seems  to  us  that  this  case 
falls  within  the  rule  there  laid  down. 

Respondent,  however,  filed  a  motion  for  judgment  after 
the  7th  day  of  February,  1894,  when  it  is  conceded  that  the 
note  was  due,  and  it  urges  that  for  that  reason  it  is  entitled 
to  the  judgment  in  any  event.  But  the  action  was  com- 
menced and  costs  had  accrued  prior  to  the  time  that  the  note 
was  due ;  and  it  would  not  be  just  to  allow  the  defendants  to 
have  costs  imposed  upon  them  simply  because,  after  the 
commencement  of  the  action  and  the  accruing  of  the  costs, 
motion  was  made  for  judgment  after  the  time  that  the  note 
really  became  due.  See  Rockford  Shoe  Co.  v.  Jacob,  6  Waslu 
421  (33  Pac.  1057)- 

The  judgment  will  be  reversed  and  the  cause  remanded 
with  instructions  to  try  the  cause  on  the  issues  made  by  the 
pleadings,  including  the  answer  stricken. 

Scott  tod  Stii.es,  JJ.,  concur. 

HoYT,  J.  (dissenting), — I  am  unable  to  construe  the  al- 
legations of  the  further  answer  as  do  the  majority  of  the 
court,  and  for  that  reason  am  unable  to  concur  in  their  opin- 
ion. It  appears  from  such  answer  that  the  note  in  question 
was  given  in  renewal  of  a  former  one,  and  in  view  of  that 
fact,  and  of  the  practice  of  bankers  which  is  so  universal 
that  the  court  should  take  judicial  notice  thereof,  and  of  the 
language  used  by  the  aefendant  which  must  be  held  to  have 
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been  as  favorable  to  his  contention  as  the  facts  would  war- 
rant, the  contract,  which  he  alleges,  was  not  one  which 
extended  the  time  of  pajrment  of  said  note  as  such.  It  was 
only  an  agreement  that  the  bank  would  grant  another  ex- 
tension of  the  time  for  the  payment  of  the  debt  upon  the 
execution  of  a  new  note  and  the  payment  of  the  interest  upon 
the  one  in  question,  when  it  became  due.  It  is  true  that  the 
language  of  one  clause  would  perhaps  justify  the  contention 
that  the  agreement  was  to  extend  the  time  of  the  payment 
of  the  note  so  that  it  should,  from  the  date  of  such  extension, 
become  due  in  six  instead  of  three  months.  But  when  this 
clause  is  construed  with  the  rest  of  the  answer,  it  is  not 
sufficient  to  show  that  the  date  when  the  note  would  mature 
-was  changed  by  the  agreement  entered  into  after  its  execution. 

The  more  reasonable  construction  of  the  entire  transaction 
stated  in  the  answer  is  that  by  such  agreement  the  bank 
contracted  that  when  the  note  became  due  at  the  expiration 
of  three  months,  it  would,  upon  the  payment  of  interest  and 
the  execution  of  a  new  note,  extend  the  time  of  payment  as 
it  had  before  done.  If  this  was  the  contract,  the  note  be- 
came due  according  to  its  terms,  and  the  debt  thereby  se- 
cured could  be  then  collected,  unless  the  time  of  payment 
was  extended  by  the  execution  of  a  new  note  and  the 
payment  of  interest  in  accordance  with  the  intention  of,  the 
parties. 

With  this  construction  the  answer  was  clearly  insufficient 
and  the  judgment  upon  the  pleadings  was  warranted. 


[No.  1323.    Decided  December  17,  2894.] 

H.  W.  Whkkler,  Respondent,  v.  James  A.  Moorb  ET  al., 
Defendants,  Moore  Investment  and  Mortgage 
Company,  Appellant. 

VACATING    JXJDGMBNT^-PROCBDURB— SUPPICIBNCY    OP    PETITION. 

In  a  proceeding  for  vacating  a  judgment  under  the  provisions  of 
Code  Proc.,  (  1393  et  seq.,  no  affidavit  of  merits  is  necessary,  the  peti- 
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tion  for  vacating  judgment  being  required  to  state  facts  upon  oath ; 
nor  is  it  necessary  to  tender  an  answer  until  after  it  is  determined 
that  the  grounds  alleged  for  the  vacation  are  sustained. 

Where  it  is  sought  to  procure  the  vacation  of  a  judgment  on  the 
ground  that  it  was  rendered  without  proper  service  having  been  had 
upon  defendant,  and  was  based  upon  a  promissory  note  which  de- 
fendant had  never  executed,  the  proceeding  is  governed  by  the  pro- 
visions of  Code  Proc,  §  1393  et  seg,^  and  not  by  those  of  §  22 z» 

AppecUfrom  Superior  Court,  King  Couniy, 

Ira  Bronsoriy  for  appellant. 

L,  H,  Wkeeler  and  Thompson^  Edsen  &  Humphries^  fijr 
respondent. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — ^This  action  was  commenced  September  25, 
1893,  and  the  last  day  to  answer  was  October  15.  But  the 
15th  fell  upon  Sunday,  and  under  the  act  of  1893,  chap.  127, 
§  26  (p.  415),  the  defendants  had  all  of  the  next  day,  Mon- 
day, in  which  to  answer.  A  default  judgment  was  entered 
on  Monday,  however,  which  was  irregular  but  not  void. 
In  January,  1894,  after  execution  had  been  levied,  and  when 
the  sheriff  was  about  to  sell  property  thereunder,  applica- 
tioa  was  made  to  vacate  the  judgment  and  let  the  appellant 
in  to  answer. 

The  action  of  the  court  seems  to  have  been  based  upon 
two  grounds,  viz.,  because  no  answer  was  presented,  and 
because  the  moving  papers  did  not  show  a  defense.  The 
respondent  urges,  also,  that  there  was  no  affidavit  of  merits. 
All  this,  it  seems  to  us,  proceeds  upon  the  theory  that  the 
proceeding  was  one  under  Code  Proc.,  §221,  where  the 
ground  of  the  application  is  the  mistake,  surprise,  inadvert- 
ence or  excusable  neglect  of  a  party.  But  this  was  not  a 
case  of  that  kind.  The  cause  assigned  for  the  vacation  of 
the  judgment  was  that  the  person  upon  whom  the  record 
showed  the  summons  was  served  as  the  president  of  the  cor- 
poration was  not  and  never  had  been  one  of  its  officers,  and, 
therefore,  there  had  been  no  service  at  all  upon  it ;  which 
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would  leave  the  court  without  jurisdiction  to  enter  a  judg- 
ment, if  this  allegation  were  true.  And  the  defense  was 
that  the  note  sued  upon  as  a  corporation  note  was  never  ex- 
ecuted by  it.  These  facts  were  somewhat  carelessly  pre- 
sented, but  the  defects  were  formal  only,  and  they  brought 
the  case  within  the  provisions  of  the  code  with  reference  to 
vacating  judgments  (Code  Proc.,  §  1393  et  seq.).  The  peti- 
tion was  subject  to  demurrer  or  motion  to  make  more  specific, 
and  might  have  been  amended,  if  found  deficient.  But  if 
no  objection  was  made  to  it,  it  stood  for  a  trial  as  required 
by  §  1398.  It  was  not  necessary  to  tender  an  answer  until 
after  it  was  determined  whether  the  grounds  alleged  for  the 
vacation  were  sustained.  No  affidavit  of  merits  was  re- 
quired because  the  petition  must  state  facts  upon  oath. 

Reversed  and  remanded  for  farther  proceedings  in  accord- 
ance herewith. 

Dunbar,  C.  J.,  and  Hoyt,  J.,  concur. 


[No.  1382.    Dedded  December  17, 1894.] 

F.  M.  MuLDOON,  Appellant,  v.  Seatti^  City  Raii^way 
Company,  Respondent, 

CARRIERS— LIABUflTV  POR  NBGI«IG9NCB— PASSBNGBR   RIDING  ON 
FRBB  PASS— BSTOPPBI*. 

A  public  officer  travelling  upon  a  free  pass  issued  by  a  transporta- 
tion company  is  estopped  from  setting  up  in  an  action  for  damages 
arising  from  the  negligence  of  the  company  that  the  pass  issued  to 
liim  was  void  under  the  constitution,  and  that  the  conditions  at- 
tached to  its  acceptance  and  use  were,  consequently,  inoperative. 

A  person  receiving  and  using  a  ticket  for  free  transportation  is 
bound  to  see  and  know  all  of  the  conditions  expressed  thereon,  which 
the  carrier  sees  fit  to  lawfully  impose,  and  is  bound  thereby,  whether 
be  actually  read  them  or  not. 

Appeal  from  Superior  Court,  King  County. 

Thompson,  Edsen  &  Humphries,  for  appellant 

Note— The  rights  of  a  person  riding  on  a  pass  are  the  subject  of  annotation  to 
this  case  on  former  appeal  as  reported  in  22  1,.  R.  A.  794. 
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Can  a  contract  made  in  violation  of  the  constitntion  be  enforced 
against  appellant  ?  Patton  v.  Gilmer^  42  Ala.  548  (94  Am.  Dec.  665); 
Bishop,  Contracts,  ^^  467-549;  Youngbloodv.  Birmingham  Trust 
Co.,  12  South.  581 ;  Moog  v,  Espalla^  9  South.  596  ;  Logan  CoutUy 
National  Bank  v.  Townsend,  11  Sup.  Ct.  496 ;  Baird  v,  Boehner,  42 
N.  W.  454  ;  L.  N,  A,  &  C.  Ry.  Co,  v.  Faylor,  126  Ind.  126  (25  N.  B. 
869). 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — ^Upon  the  remittance  of  this  case  after  the 
former  decision  (7  Wash.  528,  35  Pac.  422),  the  plaintiff 
filed  a  reply  containing  two  defenses  to  the  matter  concern- 
ing the  free  pass  set  up  in  the  answer.  In  the  first,  it  is 
alleged  that  at  the  time  of  receiving  the  pass  appellant  was 
a  duly  elected,  qualified  and  acting  member  of  the  common 
council  of  Seattle,  being  a  member  of  the  house  of  dele- 
gates from  the  second  ward ;  that  the  pass  was  issued  and 
delivered  to  him  by  respondent  with  full  knowledge  of  all 
the  facts,  and  for  the  reason  and  cause  that  appellant  was 
such  public  oflScer,  and  not  otherwise.  It  is  further  alleged 
that  appellant  received  and  accepted  the  pass  so  tendered  as 
a  public  officer,  in  his  official  capacity,  and  used  the  same  to 
^  ride  upon  respondent's  cars  because  of  his  being  such  public 
officer,  and  not  otherwise.  In  the  second,  it  is  alleged  that 
the  pass  was  delivered  to  appellant  bound  and  enclosed  in  a 
leather  case  so  constructed  as  to  conceal  all  portions  of  the  pass 
except  the  face,  so  that  in  using  it  in  riding  to  and  fix>  upon 
respondent's  road  it  was  unnecessary  to  remove  it  fix)m  the 
case,  but  it  was  only  necessary  to  exhibit  the  exposed  face 
of  the  pass  to  the  conductors.  It  is  further  alleged  that 
neither  at  the  time  of  receiving  the  pass,  nor  at  any  time 
thereafter,  prior  to  the  injury  complained  of,  did  the  appel- 
lant ever  have  any  knowledge,  notice  or  information  that 
y  there  was  printed  upon  the  back  of  said  pass  or  upon  any  part 
thereof  the  conditions  and  charges  set  forth  in  the  answer. 

To  these  defenses  a  demurrer  was  sustained,  and  this 
appeal  calls  for  a  decision  as  to  their  sufficiency.  It  is 
maintained,  in  the  first  place,  that  because  the  constitution 
of  the  state,  art.  12,  §  20,  forbids  transportation  companies 
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to  grant  passes  to  public  officers,  when  that  prohibition  was 
violated  by  the  respondent,  both  the  pass  and  the  condition  / 
were  void,  and  the  parties  were  placed  in  the  position  that 
the  street  railroad  company  was  carrying  the  appellant  as 
though  he  were  an  ordinary  free  passenger,  and  was  subject 
to  its  ordinary  liabilities  in  such  cases. 

Conceding  the  constitutional  provision  to  be  self-execut- 
ing, we  are  unable  to  arrive  at  the  conclusion  from  the 
premises.  The  appellant  received  the  pass  which  he  knew 
the  corporation  had  no  right  to  give  him,  and  he  availed 
himself  of  its  privileges,  and  he  ought  to  be  estopped  from  / 
saying  that  that  which  was  the  very  means  by  which  he 
occupied  a  place  in  the  respondent's  car  was  unlawfully 
given  him.  He  was  there  under  the  license  of  the  pass,  and 
he  cannot  now  be  heard  to  say  that  his  relation  to  the  re- 
spondent was  any  other  than  that  which  he  voluntarily 
made  it. 

As  to  the  second  point,  it  seems  to  us  but  little  stronger 
than  if  the  plea  were  that  the  appellant  had  not  read  what 
was  printed,  or  had  not  looked  on  the  back  of  the  pass,  be- 
cause it  was  not  necessary  for  the  satisfaction  of  the  con- 
ductors. It  is  not  alleged  that  the  leather  case  was  con- 
trived so  that  the  pass  could  not  be  easily  removed  from  it. 
We  think  it  may  be  fairly  held  that  a  person  receiving  a 
ticket  for  free  transportation  is  bound  to  see  and  know  all  of 
the  conditions  printed  thereon  which  the  carrier  sees  fit  to 
lawfully  impose.  This  is  an  entirely  different  case  from 
that  where  a  carrier  attempts  to  impose  conditions  upon  a 
passenger  for  hire,  which  must,  if  unusual,  be  brought  to 
his  notice.  In  these  cases  of  firee  passage,  the  carrier  has  a 
right  to  impose  any  conditions  it  sees  fit  as  to  time,  trains, 
baggage,  connections,  and,  as  we  have  held,  damages  for 
negligence ;  and  the  recipient  of  such  favors  ought  at  least 
to  take^e  trouble  to  look  on  both  sides  of  the  paper  before 
he  attempts  to  use  them. 

In  Griswold  v.  New  York,  etc.,  R.  R.  Co,,  53  Conn.  371 
(4  Atl.  261,  55  Am.  Rep.  115),  a  minor  was  held  bound  by 
such  conditions  which  he  did  not  read.     So  in  Quimby  v. 
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Boston,  etc,,  R,  R,  Co.,  150  Mass.  365  (23  N.  E.  205),  it  was 
said  of  the  passenger  :  ' 'Having  accepted  the  pass,  he  must 
have  done  so  on  the  conditions  fully  expressed  therein, 
whether  he  actually  read  them  or  not," 
Judgment  afSrmed. 

Dunbar,  C.  J.,  and  Hoyt  and  Scott,  JJ.,  concur. 


10    314 
I  18   864  fNo  1511.    Decided  December  17, 1894.  | 

1 2°  ^63        Thb  Cosh-Murray  Company,    Respondent,    v.    Gborgr 

BoTHELi.  ET  Ai..,  Appellants. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS— WABII.ITY  OF  ASSIGNOR 

TO  SUIT. 

Under  the  insolvency  law  of  1890  (Gen.  Stat.,  $  2745  et  seq,),  when 
an  assignment  for  the  benefit  of  creditors  has  been  made  by  a  debtor, 
a  creditor  cannot,  during  the  pendency  of  the  insolvency  proceed- 
ing, maintain  another  form  of  action  against  the  assigning  debtor. 

Appeal  from  Superior  Court,  King  County. 

Winsor,  Bush  &  Morris,  for  appellants. 

Under  the  act  of  March  6,  1890  (Gen.  Stat.,  §§  2741-2755),  credit- 
ors arc  brought  into  the  insolvency  court  by  the  proceedings  therein, 
and  once  there,  having  submitted  their  claims  to  the  assignee  and 
submitted  proofs  to  him,  the  law  does  not  permit  them  to  withdraw 
their  claims  and  prosecute  them  at  law.  Hamilton  Brown  Shoe  Co. 
V,  A  dams  y  5  Wash.  333  ;  Sabin  v.  Adams,  5  Wash.  768 ;  Mansfield  v. 
First  National  Bank,  5  Wash.  665 ;  Quinby  v.  Slipper,  7  Wash.  475 ; 
In  re  CadwelVs  Bank,  56  N.  W.  673 ;  Traders'  Bank  v.  Van  fVage- 
nen,  2  Wash.  175  ;  Farwell  v,  Cohen,  138  111.  216  j  Farwell  v.  Cran^ 
dall,  120  Ul.  70  ;  Wilson  z/.  Aaron,  132  111.  238;  Lowe  v.  Matson,  140 
111.  108;  Hanchett  v.  Water  bury  ^  115  IlL  220;  Eddy,  Petitioner,  15 
R.  I.  474. 

Allen  &  Powell,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J.— The  appellants,  George  and  John  Bothell,  were 
partners  under  the  firm  name  of  Bothell  Bros.,  and  found  it 
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necessary  to  make  an  assignment  of  their  property  for  the 
benefit  of  their  creditors.  The  respondent  presented  its 
claim  to  the  assignee,  but  the  appellants  protested  against 
its  allowance,  in  whole  or  in  part.  Whereupon  the  respond- 
ent withdrew  its  claim  and  brought  suit,  upon  which  it  ob- 
tained a  judgment. 

One  of  the  defenses  to  the  action  was  the  insolvency  of  the 
appellants'  firm,  which  was  pleaded  as  a  bar  to  the  action. 
We  are  of  the  opinion  that  under  the  insolvency  law  of  1890 
this  action  could  not  be  maintained  while  the  insolvency 
proceeding  was  pending.  Gen.  Stat,  §  2745,  provides  that 
the  assignee  shall  give  notice  of  the  assignment  by  a  pub- 
lication in  some  newspaper  in  the  county,  and  that  he  shall 
send  notice  by  mail  to  each  creditor  of  whom  he  shall  be  in- 
formed. The  next  section  requires  proof  of  the  publication 
and  of  the  sending  of  the  notices.  It  seems  to  us  that  the 
effect  of  these  proceedings,  and  of  the  provisions  authoriz- 
ing the  discharge  of  the  debtor,  is  to  make  each  creditor  a 
party  to  the  proceeding.  It  is  in  the  nature  of  an  order  to 
show  cause  why,  upon  payment  of  his  proportion  of  the  pro- 
ceeds of  the  estate,  not  less  than  fifty  per  cent.,  his  claim 
should  not  be  finally  satisfied ;  and  while  such  proceedings 
are  pending  it  would  be  improper  for  any  party  to  them  to 
undertake,  by  some  other  form  of  action,  to  establish  a  per- 
petual liability  for  the  whole  debt  against  the  assignors. 
Moreover,  the  institution  of  a  separate  action  was  unnecessary. 
Sec.  2747  provides  a  means  by  which  any  contested  claim 
may  be  determined.  The  assignee  receives  claims  and  re- 
ports them  to  the  court ;  after  which  any  person  interested, 
which  of  course  includes  the  assignee,  may  file  his  excep- 
tions to  any  claim,  and  thereupon  the  matter  of  its  correct- 
ness is  to  be  determined  by  the  court. 

The  construction  here  adopted  is  different  from  that  fol- 
lowed in  states  where  there  are  laws  governing  common  law 
assignments.  Lawrence  v.  McVeagh,  106  Ind.  210  (6  N.  E. 
327);  Limbockerv.  Higinhotham,  52  Kan.  696(35Pac.  783). 
In  the  latter  case  a  distinction  between  assignment  laws  and 
insolvent  laws  is  clearly  stated. 
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The  judgment  is  therefore  reversed  and  the  cause  re- 
manded for  dismissal. 


Dunbar,  C.  J.,  and  Hoyt,  J.,  concur. 


[No.  14x9.    Decided  December  18, 1894.] 

Mary   E.   Richmond,  Appellant,   v.   Peter  Voorhees, 
Appellant,  Mary  A.  Voorhees  et  al.,  Respondents, 

HUSBAND  AND  WIFE— ATTORNEY  IN  PACT — POWER  TO  SIGN  NOTE — 
ACKNOWLEDGMENT— PARTNERSHIP— USE  OF  LAND— MORTGAGE 
OF  PARTNERSHIP  LAND— NOTICE. 

In  an  action  upon  an  instrument  executed  by  an  attorney  in  fact, 
which  is  made  a  part  of  the  complaint,  it  is  sufficient  to  allege  the 
execution  by  the  principal  without  setting  out  that  the  agent  had 
been  constituted  attorney  in  fact  for  the  purpose  of  its  execution. 

Under  the  laws  of  this  state  which  make  it  competent  for  the 
wife  to  authorize  her  husband  to  execute  a  mortgage  in  her  behalf, 
there  is  necessarily  included  the  power  to  authorize  him  to  execute 
a  promissory'  note  in  her  name. 

A  power  of  attorney  by  a  wife  to  her  husband  authorized  him 
*•  To  borrow,  upon  such  terms  and  conditions  as  he  may  deem  best, 
any  sum  or  sums  of  money,  and  to  sign  and  deliver  any  promissory 
note  or  notes  for  the  payment  of  the  same,  and  to  execute  and  de- 
liver as  collateral  thereto  any  mortgage  or  mortgages  covering  any 
real  estate  or  other  property  situated  in  said  state  of  Washington 
owned  by  me  or  in  which  I  have  any  interests."  Held,  that  the  pri- 
mary object  of  the  power  was  to  enable  the  husband  to  borrow 
money  upon  the  faith  of  himself  and  wife,  and  as  incident  thereto 
to  execute  a  note  and  mortgage  upon  their  property,  including  that 
which  the  wife  owned  in  her  individual  capacity  or  as  a  member  of 
the  community. 

A  certificate  of  acknowledgment  to  a  mortgage  executed  by  hus- 
band and  wife,  the  latter  by  power  of  attorney,  after  setting  out  the 
appearance  and  acknowledgment  by  the  husband,  continued  in  the 
following  manner :  ''And  I  do  further  certify  that  personally 
appeared  Peter  Voorhees,  personally  known  to  me  to  be  the  same 
person  whose  name  is  subscribed  to  the  within  instrument  as  the 
attorney  in  fact  of  Mary  A.  Voorhees,  his  wife,  and  the  said  Peter 
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Voorhees  duly  acknowledged  to  me  that  he  snbscribed  the  name  of 
Mary  A.  Voorhees  thereto  as  principal,  and  his  own  name  as  attor- 
ney in  fact,  and  that  said  Peter  Voorhees  acknowledged  to  me  that 
he  executed  the  same  freely  and  voluntarily  and  for  the  uses  and 
purposes  therein  mentioned.'*  Held^  that  such  certificate  shows  a 
sufficient  acknowledgment  by  the  husband  in  behalf  of  the  wife» 
as  well  as  in  his  own  behalf. 

Only  the  use  of  lots  and  buildings  thereon  is  contributed  to  a  part- 
nership, under  an  agreement  reciting  that  a  partner  contributes  as 
his  capital  any  and  all  buildings  on  such  lots,  it  being  understood 
and  agreed  that  the  '*  title  to  and  ownership  of  such  lots  is  in,  and 
they  are  the  "  sole  property  "  of  such  partner. 

One  who  loans  money  to  an  individual  partner,  taking  back  a 
mortgage  on  partnership  land  of  which  such  partner  holds  the  legal 
title,  has  a  priority  therein  over  a  receiver  of  the  partnership,  where 
the  mortgagee  had  no  notice  of  the  partnership  equities. 

Appeal  from  Superior  Court,  Pierce  County. 

Hoxie  &  Richardson  and  W.  H.  Bogle,  for  appellant  Rich- 
mond. 

It  is  never  necessary  in  declaring  on  obligations  entered  into  under 
powers  of  attorney  to  allege  the  authority  of  the  agent,  but  the  plead- 
ings should  be  in  all  respects  as  though  executed  by  the  principal. 
IVeide  v.  Porter,  22  Minn.  429 ;  Bumham  v.  Milwaukee,  69  Wis. 
379;  St.  John  V.  Griffiths,  1  Abb.  Pr.  39. 

It  is  well  settled  that  a  power  of  attorney  to  execute  a  mortgage 
includes  authority  to  make  it  in  the  form  and  with  the  provisions 
customarily  used  in  the  state  or  county  where  the  land  is  situated. 
Joseph  V.  City  Bank,  14  Wis.  331 ;  Wilson  v.  Troup,  7  Johns,  ch.  25 ; 
Jones.  Mortgages,  kk  7^,  129- 

J.  F.  Ramage,  for  appellant  Voorhees. 
y.  A.  Williamson,  for  respondent  Hice,  receiver  of  Voor- 
hees &  Drake. 

The  opinion  of  the  court  was  delivered  by 

HoYT,  J. — ^This  action  was  brought  to  foreclose  a  mort- 
grage  made  by  Peter  Voorhees  and  Mary  A.  Voorhees,  his 
wife,  and  they  are  named  as  defendants  together  with  cer- 
tain other  persons  who,  it  was  alleged  in  the  complaint^ 
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claimed  some  interest  in  the  property  covered  by  the  mort- 
gage. From  the  decree  rendered  in  the  action  the  plaintiff 
and  the  defendant  Peter  Voorhees  have  each  prosecuted  an 
appeal  to  this  court.  Prom  that  fact  it  follows  that  the  ques- 
tions presented  for  our  consideration  are  to  a  certain  extent 
triangular.  The  plaintiff  as  appellant,  attacks  that  part  of 
the  decree  which  held  that  Samuel  Hice,  as  receiver  of  the 
firm  of  Voorhees  &  Drake,  had  the  superior  right  to  certain 
of  the  property  covered  by  the  mortgage.  The  appellant 
Voorhees  attacks  that  part  of  the  decree  in  favor  of  the 
plaintiff  upon  the  ground  that  she  was  entitled  to  no  relief 
whatever  as  against  any  of  the  defendants ;  and  he  attacks 
that  part  of  it  in  favor  of  the  receiver  on  the  grotmd  that  his 
pleadings  were  insufficient  to  authorize  the  granting  of  any 
affirmative  relief. 

The  argument  of  counsel  has  taken  a  wide  range  and 
covered  a  multitude  of  points ;  but  we  shall  find  it  necessary 
to  discuss  only  a  few,  and  will  first  consider  the  questions 
raised  as  between  the  plaintiff  and  appellant  Voorhees.  It 
is  contended  on  the  part  of  said  Voorhees  that  the  plaintiff 
was  entitled  to  no  relief — first,  for  the  reason  that  the  com- 
plaint did  not  state  facts  sufficient  to  constitute  a  cause  of 
action ;  and  second,  that  there  was  no  proof  of  the  execu- 
tion of  the  note  or  mortgage  by  the  defendant,  Mary  A. 
Voorhees ;  and  that  the  mortgage  had  never  been  by  her 
acknowledged. 

The  reason  for  the  first  objection  is  that  it  appeared  upon 
the  face  of  the  mortgage  set  out  in  the  complaint  that  it  was 
executed  by  Mary  A.  Voorhees,  by  her  attorney  in  fact  Peter 
Voorhees,  and  there  was  no  allegation  as  to  his  having  been 
constituted  her  attorney  for  that  purpose.  In  our  opinion 
the  complaint  was  sufficient  without  such  allegation.  There 
was  the  general  allegation  that  the  mortgage  had  been  exe- 
cuted by  Peter  Voorhees  and  Mary  A.  Voorhees,  his  wife, 
and  the  mortgage  thereafter  set  out  must  be  construed  by 
the  aid  of  this  allegation.  The  contention  that  the  two 
allegations  are  inconsistent,  and  that  therefore  the  specific 
one  must  control  to  the  exclusion  of  the  general  one,  cannot 
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be  sustained.  The  two  allegations  are  not  inconsistent  with 
each  other.  There  is  nothing  in  the  mortgage  as  set  out 
which  in  any  manner  contradicts  the  general  allegation  that 
it  was  executed  by  Mary  A.  Voorhees.  It  is  true  that  it 
does  not  show  that  it  was  executed  by  her  in  person,  but 
she  could  as  well  execute  it  by  another  as  by  herself.  Besides, 
even  if  the  complaint  were  insufficient  in  this  regard,  it 
would  not  authorize  a  reversal  of  the  decree  if  upon  the 
trial  proper  authority  was  shown  for  the  execution  of  the 
instrument  by  said  Mary  A.  Voorhees,  by  her  attorney  in 
fact. 

It  is  claimed  that  the  note  was  improperly  admitted  in 
evidence,  for  the  reason  that  it  was  not  shown  that  the  hus- 
band had  authority  to  execute  it  as  attorney  in  fact  for  the 
wife.  The  power  of  attorney  by  which  the  husband  was 
authorized  to  act  for  the  wife  was  properly  executed  and  was 
very  comprehensive.  Among  other  things  which  it  author- 
ized the  husband  as  such  attorney  to  do  were  the  following : 

**  To  borrow,  upon  such  terms  and  conditions  as  he  may 
deem  best,  any  sum  or  sums  of  money,  and  to  sign  and  de- 
liver any  promissory  note  or  notes  for  the  payment  of  the 
same,  and  to  execute  and  deliver  as  collateral  thereto  any 
mortgage  or  mortgages  covering  any  real  estate  or  other 
property  situated  in  said  State  of  Washington  owned  by  me, 
or  in  which  I  have  any  interests." 

This  was  clearly  sufficient  to  authorize  the  execution  of 
the  note,  if  under  our  laws  it  is  competent  for  the  wife  to 
authorize  her  husband  to  execute  such  an  instrument  in  her 
behalf.  It  is  conceded  that  under  our  statute  he  may  be 
authorized  to  execute  a  mortgage,  and  in  our  opinion  the 
power  to  authorize  the  execution  of  a  note  is  included.  Be- 
side, under  our  laws,  the  relations  of  husband  and  wife  are 
so  changed  that  in  the  absence  of  an  express  statute  allow- 
ing one  to  be  constituted  the  attorney  for  the  other,  the 
power  so  to  do  would  exist. 

It  is  contended  that  the  mortgage  is  void  for  the  reason 
that  the  power  to  execute  it  was  not  included  in  the  power 
of  attorney.     The  reason  for  this  contention  is  that  by  the 
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terms  of  such  power  of  attorney  the  mortgage  was  to  be  ex- 
ecuted as  collateral  to  the  note ;  and  it  is  claimed  that  this 
would  only  authorize  a  mortgage  for  the  purpose  of  securing 
the  note  without  any  other  conditions  or  covenants  than 
those  necessary  to  make  the  property  covered  by  the  mort- 
gage subject  to  the  payment  of  the  note  in  accordance  with 
the  conditions  thereof. 

This  contention  might  have  force,  if  nothing  further  ap- 
peared from  the  power  of  attorney  than  that  the  husband 
thereby  was  authorized  to  sign  a  note  and  execute  a  mort- 
gage as  collateral  therpto  ;  but  from  the  quotation  above  set 
out  it  clearly  appears  that  the  husband  was  not  only  author- 
ized to  sign  a  note  and  execute  a  mortgage,  but  that  the 
primary  object  of  the  power  was  to  enable  him  to  borrow 
money  upon  the  faith  of  himself  and  his  wife,  and  secure  its 
payment  by  the  execution  of  a  mortgage  upon  property  of 
either  or  both  of  them.  And  this  being  so,  it  must  be  held 
that  it  authorized  the  husband  to  do  anything  usual  and 
necessary  for  that  purpose,  and  that  the  authority  to  execute 
the  note  and  mortgage  was  incident  to  the  more  general 
authority  to  borrow  money.  Thus  construed,  it  authorized 
not  only  the  execution  of  the  note,  with  such  terms  as  are 
usual  and  proper,  but  also  a  mortgage  to  secure  the  same^ 
with  all  necessary  and  usual  covenants  demanded  by  those 
loaning  money  upon  such  security. 

It  is  further  objected  that  by  the  terms  of  the  power  of  at* 
tomey  only  authority  to  deal  with  the  separate  estate  of  the 
wife  was  given  the  husband  ;  and  that  it  could  have  no  force 
upon  community  property.  But  in  our  opinion  it  is  evident 
from  the  power  of  attorney  that  it  was  intended  thereby  to 
authorize  the  husband  to  deal  with  any  class  of  property  in 
which  the  wife  might  have  an  interest  in  her  individual  ca- 
pacity or  as  a  member  of  the  community. 

The  mortgage  is  farther  attacked  upon  the  ground  that 
the  certificate  of  acknowledgment  does  not  show  that  it  was 
ever  acknowledged  by  Mary  A.  Voorhees  in  person,  or  by 
Peter  Voorhees  as  her  attorney  in  fact.  Such  certificate  con- 
tains the  usual  recital  of  the  appearance  and  acknowledge 
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ment  of  the  instrument  by  Peter  Voorhees,  and  thereafter 
the  following : 

**  And  I  do  further  certify  that  personally  appeared  Peter 
Voorhees,  personally  known  to  me  to  be  the  same  per- 
son whose  name  is  subscribed  to  the  within  instrument  as 
the  attorney  in  fact  of  Mary  A.  Voorhees,  his  wife,  and  the 
said  Peter  Voorhees  duly  acknowledged  to  me  that  he  sub- 
scribed the  name  of  Mary  A.  Voorhees  thereto  as  principal,  and 
his  own  as  attorney  in  fact ;  and  that  said  Peter  Voorhees 
acknowledged  to  me  that  he  executed  the  same  freely  and 
voluntarily  and  for  the  uses  and  purposes  therein  men- 
tioned." 

And  in  our  opinion  it  showed  a  sufficient  acknowledgment 
by  the  husband  in  behalf  of  the  wife,  as  well  as  in  his  own 
behalf.  If  it  had  been  intended  thereby  only  to  certify  the 
acknowledgment  by  the  husband  for  himself,  there  would 
have  been  no  need  of  that  part  of  the  certificate  of  acknowl- 
edgment above  set  forth.  Hence  there  could  have  been  but 
one  purpose  on  the  part  of  the  acknowledging  officer  in  in- 
cluding it  in  his  certificate,  and  that  was  to  show  a  proper 
acknowledgment  by  the  attorney  in  fact  for  and  on  behalf  of 
his  principal. 

This  disposes  of  the  case  so  far  as  the  controversy  between 
the  plaintifif  as  the  holder  of  the  note  and  mortgage,  and  the 
defendants,  Peter  Voorhees  and  Mary  A.  Voorhees,  his  wife, 
is  concerned.  The  conclusion  to  which  we  have  come  as  to 
the  rights  of  the  plaintiff  as  between  her  and  the  receiver, 
makes  it  unnecessary  for  us  to  decide  the  questions  raised  by 
appellant  Voorhees  against  that  part  of  the  decree  in  favor 
of  such  receiver. 

The  controversy  between  the  plaintiff  and  the  receiver 

grew  out  of  the  fact  that  prior  to  the  execution  of  the  note 

and  mortgage  the  defendant,  Peter  Voorhees,  and  one  Drake 

had  entered  into  a  copartnership,  which  it  was  claimed  had 

acquired  an  interest  in  the  property  covered  by  the  mortgage 

or  some  part  thereof.    The  partnership  relation  between  said 

Voorhees  and  said  Drake  was  evidenced  by  an  agreement  in 

writing,  the  material  part  of  which  was  in  the  following 

language : 

21.10W 
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**  Whereas,  the  said  Peter  Voorhees  is  the  owner  of  cer- 
tain lots  in  the  City  of  Tacoma,  to-wit,  lots  Nos.  i,  2,  3  and 
4,  in  block  7630  in  Tacoma  Land  Company's  First  Addition, 
and  also  is  the  undivided  one-half  owner  of  lots  5  and  6,  in 
said  block  7630,  and  also  is  the  owner  of  the  buildings  now 
erected  on  lots  i,  2,  3  and  4,  and  whereas,  the  said  Bayard 
R.  Drake  is  the  undivided  one-half  owner  of  lots  5  and  6, 
aforesaid,  and  the  owner  and  possessor  of  the  sum  of  ten 
thousand  dollars,  lawful  money  of  the  United  States  of 
America.  Therefore  the  said  Peter  Voorhees  and  Bayard 
R.  Drake  have  agreed  and  by  these  presents  do  mutually 
agree  by  and  between  themselves,  to  be  and  become  copart- 
ners together  in  the  business  of  operating  and  handling  and 
storing  all  kinds  of  grain,  feed,  hay,  straw,  etc.,  also  for 
milling  the  same,  also  for  buying  and  selling  the  same ;  both 
for  and  on  their  own  account  as  well  as  on  commission,  and 
to  do  any  and  all  things  thereto  belonging  under  the  firm 
name  and  style  of  Voorhees  &  Drake,  upon  the  following 
terms  and  conditions,  to-wit  : 

First — The  said  Peter  Voorhees  agrees  to  contribute  as 
his  capital  to  the  said  business  the  grain  elevator  and  mill,and 
any  and  all  buildings  now  erected  on  said  lots  i,  2,  3  and  4 
aforesaid,  together  with  his  undivided  one-half  interest  in 
said  lots  in  said  block  7630  aforesaid,  it  being  understood 
and  agreed  that  the  title  to  and  ownership  of  said  lots  i,  2, 
3  and  4  is  in,  and  they  are  the  sole  property  of  said  Peter 
Voorhees.  And  the  said  Bayard  R.  Drake  agrees  to  con- 
tribute as  his  capital  to  the  said  business  the  sum  of  ten 
thousand  dollars,"  etc. 

And  it  is  claimed  on  the  part  of  the  receiver,  who  now 
represents  said  firm,  that  by  the  force  of  such  agreement  the 
property  in  question  became  the  property  of  the  firm,  and 
that  its  creditors  had  a  better  right  thereto  than  the  mort- 
gagee. It  sufficiently  appears  from  the  record  that  at  the 
time  this  partnership  was  entered  into  four  of  the  lots  had 
been  purchased  by  Peter  Voorhees  from  the  Tacoma  Land 
Company,  from  which  he  had  received  a  contract  entitling 
him  to  a  conveyance  of  the  title  upon  certain  pajrments  be- 
ing made  ;  that  the  other  two  lots  were  purchased  fix)m  said 
Land  Company  in  the  interest  of  the  partnership,  and  a  like 
contract  taken  in  the  name  of  Peter  Voorhees  ;  that  before 
said  partnership  was  entered  into  said  Voorhees  had  erected 
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substantial  buildings  upon  the  four  lots  first  above  referred 
to ;  that  the  partnership  continued  in  existence  under  the 
terms  of  the  agreement  until  after  the  execution  of  the  note 
and  mortgage  in  question  ;  that  before  they  were  executed  a 
representative  of  the  plaintiff  saw  the  property,  the  buildings 
upon  which  were  then  in  the  possession  of  said  firm;  that  at 
the  time  the  negotiations  for  the  borrowing  of  the  money  for 
which  said  note  and  mortgage  were  given  was  commenced, 
the  legal  title  to  the  six  lots  was  in  the  Tacoma  Land  Com- 
pany ;  that  the  contracts  therefor  were  still  in  the  name  of 
said  Peter  Voorhees;  that  a  part  of  the  arrangement  by 
which  the  money  was  procured  from  the  plaintiff  was  that 
sufficient  thereof  to  pay  the  Tacoma  Land  Company  in  full 
for  the  balance  due  upon  the  six  lots  was  to  be  so  applied, 
and  that  the  deed  therefor  was  to  be  taken  in  the  name  of 
said  Voorhees,  so  that  the  title  of  record  would  be  made 
perfect  in  him  as  a  part  of  the  transaction  for  the  loaning  of 
the  money. 

Under  these  circumstances  it  is  contended  by  counsel  for 
the  receiver  that  by  the  partnership  agreement  the  equitable 
title  to  the  six  lots  was  vested  in  the  partnership,  and  that 
the  possession  by  the  firm  of  the  buildings  situated  on  four 
of  the  lots  was  notice  to  every  one  of  the  equities  of  the  firm ; 
and  that  the  mortgage  lien  was  subject  to  such  equities. 

If  we  should  agree  with  this  construction  of  the  partner- 
ship agreement  and  of  the  rights  flowing  firom  possession 
thereunder,  we  should  still  doubt  the  right  of  the  receiver  to 
the  relief  for  which  he  contends.  The  equities  of  the  firm 
would,  even  under  that  state  of  facts,  be  subject  to  the  equi- 
ties of  the  mortgagee  to  the  extent  that  the  money  advanced 
by  her  was  used  in  completing  the  payment  for  the  property. 
But  we  are  unable  to  construe  the  partnership  agreement  as 
contended  for  by  the  receiver.  As  to  lots  5  and  6,  which 
were  bargained  for  in  the  interest  of  the  partnership,  it  was 
probably  the  intention  of  the  articles  to  show  that  fact,  and 
that  the  title  thereafter  acquired  should  be  in  the  partner- 
ship interest,  notwithstanding  the  fact  that  the  contract  was 
in  the  name  of  said  Voorhees.     But  as  to  the  four  lots  upon 
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which  the  buildings  were  situated,  we  think  it  clearly  ap- 
pears that  there  was  no  intention  to  pass  the  title  to  the 
partnership.  It  might  be  questioned  whether  or  not,  even 
if  such  intention  clearly  appeared,  it  could  have  force,  for 
the  reason  that  the  real  estate  sought  to  be  conveyed  was 
community  property,  and  the  articles  were  signed  by  the 
husband  alone.  But,  however  that  may  be,  we  can  see  no 
possible  reason  for  the  express  reservation  of  the  title  to  said 
lots  to  said  Voorhees,  if  it  had  been  the  intention  to  convey 
it  to  the  partnership. 

The  articles  of  agreement  show  upon  their  face  that  they 
were  not  drawn  with  technical  accuracy,  and  we  think  that 
the  most  reasonable  interpretation  of  them,  taken  as  a  whole^ 
is  that  it  was  not  the  intent  of  said  Peter  Voorhees  thereby 
to  contribute  more  than  the  use  of  the  four  lots  and  the 
buildings  thereon  to  the  partnership ;  and  that,  on  the  other 
hand,  it  was  not  the  intent  that  said  Drake  should  contrib- 
ute more  than  the  use  of  the  $10,000,  which  was  to  become 
a  part  of  the  capital  stock  ;  and  that  it  was  the  intention  that 
at  the  end  of  the  two  years,  or  such  other  time  as  should  be 
agreed  upon,  each  partner  should  draw  out  that  part  of  the 
capital  stock  contributed  by  him,— Voorhees  the  use  of  the 
lots  and  the  buildings  thereon,  and  Drake  the  $10,000 ;  and 
that  the  profits  only  were  to  l>e  subject  to  division  as  between 
the  partners.  It  is  no  doubt  true  that  this  construction  will 
do  violence  to  some  of  the  technical  rules  relating  to  part* 
nerships,  but  it  will  come  nearer  giving  force  to  all  the  terms 
of  the  instrument  than  any  other  which  has  been  suggested. 

This  disposes  of  the  claims  of  the  receiver  as  to  the  four 
lots  covered  by  the  buildings,  and  the  only  thing  to  be 
further  determined  is  as  to  his  right  to  the  two  lots  not  so 
covered.  As  we  have  already  suggested,  it  was  no  doubt  the 
intent  of  the  members  of  the  partnership  that  these  two  lots 
should  become  the  property  of  the  firm,  and  that  the  equit- 
able title  was  held  by  Peter  Voorhees  as  trustee  for  said  firm. 
From  which  it  will  follow  that  if  the  plaintiff,  at  the  time 
she  took  the  mortgage,  had  notice  of  these  equities,  her 
mortgage  would  be  subject  thereto,  and  she  would  be  en* 
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titled  to  no  rights  in  these  lots  excepting  to  the  extent  that 
by  the  payment  of  the  purchase  price  therefor,  from  the 
money  advanced  by  her,  she  acquired  an  equity  superior  to 
that  of  the  firm.  But  we  are  unable  to  find  from  the  record 
that  she  had  any  notice  of  these  equities.  These  lots  were 
in  the  actual  possession  of  no  one.  The  equitable  title  of  the 
four  other  lots  and  these  two  were  alike  in  Peter  Voorhees, 
and  plaintifif  was  justified  in  assuming  that  they  were  all 
held  as  his  property,  and  that  the  legal  title,  when  procured 
by  means  of  the  money  advanced  by  her,  would  pass  to  him 
and  be  subject  to  her  mortgage,  uninfluenced  by  any  superior 
equities. 

In  our  opinion  the  plaintiff  was  entitled  to  the  relief  prayed 
for  in  her  complaint,  not  only  as  against  said  Voorhees  and 
wife,  but  also  as  against  the  receiver.  The  decree  appealed 
from  will  be  reversed  and  the  cause  remanded  with  instruc- 
tions to  enter  a  decree  in  accordance  with  the  prayer  of  the 
plaintiff's  complaint.  The  plaintiff  will  recover  her  costs 
against  all  of  the  defendants. 

Stii.es  and  Scott,  JJ.,  concur. 

Dunbar,  C.  J.  (dtssenting) . — I  am  unable  to  put  the  same 
construction  on  the  contract,  or  article  of  agreement,  that 
my  brothers  have.  The  parties  doubtless  could  have  made 
an  agreement,  under  the  terms  of  which  each  party  could 
have  drawn  out  the  amount  which  he  advanced ;  but  the 
agreement  which  they  did  make  contained  no  such  terms, 
nor  in  my  opinion  can  any  such  terms  be  implied.  I  think 
the  judgment  should  in  all  things  be  affirmed. 
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[No.  X479.    Decided  December  x8, 1894.] 

W11.1.IAM  COCHRANK,  Appellant,  v,  GusT  Gundbrson  ET 
Ai^,  Respondents. 

APPBAI«— FAII«URB  TO  FII,B  TRANSCRIPT— DISMISSAI*. 

Where  appellant  fails  to  have  his  record  on  appeal  filed  in  the 
supreme  comt  within  the  prescribed  time,  in  order  to  procure  a  dis- 
missal of  the  appeal  the  respondent  must  move  therefor  on  a  short 
record,  giving  ten  days*  notice  of  the  motion  to  the  appellant. 

Appeal  from  Superior  Court,  King  County. 

Stratton,  Lewis  &  Gilman,  for  appellant. 
Williamson  &  Franklin,  for  respondents. 

Per  curiam— Th!^  notice  of  appeal  in  this  cause  having 
been  given  February  14,  1894,  and  no  record  having  been 
transmitted  to  this  court,  in  September  the  respondents  pro- 
cured the  superior  court  of  King  county  to  order  its  clerk  to 
send  up  the  original  judgment  roll  and  certain  other  papers. 
By  inadvertence  of  the  clerk  of  this  court,  the  cause  was 
placed  on  the  calendar  as  though  it  was  a  cause  at  issue. 
The  respondents  moved  orally  on  the  day  of  the  hearing  for 
a  dismissal  of  the  appeal  for  want  of  any  record  except  that 
which  they  had  caused  to  be  sent  up.  In  such  a  case  both  the 
statute  and  the  rules  require  that  the  respondent  move  upon 
a  short  record,  and  under  rule  23  the  notice  of  such  motion 
must  be  ten  days.  No  notice  at  all  was  given  in  this  case, 
though  a  copy  of  a  proposed  motion  was  served. 

The  proper  order  will  be  that  all  of  the  original  files  of 
the  superior  court  be  returned  thereto,  and  the  cause  stricken 
from  the  appearance  docket  of  this  court.  Respondents  will 
then  be  at  liberty  to  make  such  motion  as  they  see  fit  So 
ordered. 
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{Vo,  1488.    Decided  December  18,  X894.J 

M.  M.  Teater,  Appellant,  v.  The  City  op  Seattle, 
Respondent 

HDNICIPAL  CORPORATIONS— I«IABILlTir  FOR  DBPBCT  IN  BRIDGB— 
PROXIMATIS  CAUSB. 

The  fact  that  a  runaway  team  of  horses  while  under  full  headway, 
dashes  over  the  side  of  a  bridge  at  a  point  where  the  city  has  pro- 
vided no  guard  rail,  does  not  render  the  dty  liable  for  the  injury,  if 
the  bridge  was  in  a  reasonably  safe  condition,  and  the  fright  of  the 
horses  had  not  been  caused  by  any  negligence  chargeable  to  the 
dty. 

A  dty  is  not  the  insurer  of  the  safety  of  its  streets,  but  is  only  re- 
quired to  keep  them  in  a  safe  condition  for  ordinary  travel. 

Appeal  from  Superior  Courts  King  County. 

Thomas  A,  Garrett,  for  appellant. 

When  two  causes  combine  to  produce  an  injury  to  a  traveler  upon 
a  highway,  both  of  which  are  in  thdr  nature  proximate — ^the  one 
being  a  culpable  defect  in  the  highway,  and  the  other  some  occur- 
rence for  which  neither  party  is  responsible — the  munidpality  is 
liable,  provided  the  injury  would  not  have  been  sustained  but  for 
such  defect.  Ring  v,  Cohoes,  77  N.  Y.  83;  2  Shear.  &  Redf.  Neg.,  §346. 
In  such  case,  the  mere  fact  of  the  runaway  is  not  a  defense.  Beach, 
Cont.  Neg.  (2d  ed.),  $  245 ;  Elliott,  Roads  and  Streets,  p.  448 ;  Wag^ 
ner  v,  Jackson  Tp,^  133  Pa.  St  61;  Ward  v.  North  Haven,  43  Conn.  148; 
Hodge  V.  Bennington,  43  Vt.  450;  IVinship  v.  Enfield,  42  N.  H.  197 ; 
Campbell  v.  Stillwater,  32  Minn.  308 ;  Crawfordsville  v.  Smith,  79 
Ind.  308  ;  Rockford  v.  Russell,  9  111.  App.  229  ;  Baltimore,  etc,,  Co, 
V.  Bateman,  68  Md.  389;  Kennedy  v.  County  Commissioners,  69  Md. 
65 ;  Hull  V.  Kansas  City,  54  Mo.  601 ;  Jackson  v.  Buena  Vista,  14 
8.  B.  867 ;  Atlanta  v.  Wilson,  59  Ga.  544  ;  Bridge  Co,  v.  Cartrett, 
75  Tex.  628  ;  Button  v.  Frink,  51  Conn.  342  ;  Ivory  v.  Deer  Parh, 
116  N.  Y.  476;  Hey  V.Philadelphia,  81  Pa.  St.  44;  Plymouth  v. 
Graver,  125  Pa.  St.  24;  Baldwin  v.  Turnpike  Co,,  40  Conn.  238; 
Hunt  V.  Pbwnal,  9  Vt.  411. 

Whether  a  fence,  railing  or  other  barrier  is  necessary  to  render  a 
highway  reasonably  safe  for  travelers,  and  whether  it  is  negligence 
in  the  munidpality  not  to  provide  it,  are  questions  for  the  jury. 
Hyatt  V,  Rondout,  44  Barb.  385 ;    Leicester  v,  Pittsford,  6  Vt.  245  ; 
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Lyman  v.  Amherst^  107  Mass.  339 ;  Pittson  v.  Hart,  89  Pa.  St.  389 ; 
Burrell  Tp.  v.  Uncapher,  117  Pa.  St.  353  ;  Norris  v,  Litchfield,  35 
N.  H.  271 ;  Elliott,  Roads  and  Streets,  p.  453. 

W.  T.  Scott  and  Frank  A,  Steele,  for  respondent. 

The  city  is  not  an  insurer  of  the  safety  of  its  streets,  but  is  simply 
required  to  keep  them  in  a  reasonably  safe  condition  for  persons 
traveling  in  the  usual  mode  and  exercising  ordinary  care.  Titus  v. 
Inhabitants^  97  Mass,  258  (93  Am.  Dec.  91);  Moulton  v.  Sanford, 
51  Me.  127 ;  Elliott,  Roads  and  Streets,  pp.  448,  449,  and  authorities 
there  cited. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — ^This  was  an  action  for  damages  for  the  loss  of 
two  horses  and  injury  to  a  harness  and  buggy.  The 
plaintiff  was  the  owner  of  the  property,  and  let  the  same  to 
one  Lewis.  While  Lewis  was  driving  the  horses  took  fright, 
became  unmanageable  and  ran  away.  They  ran  upon  a 
certain  bridge,  known  as  the  Grant  street  bridge,  which  is 
constructed  as  a  public  driveway  within  the  city  limits,  over 
the  tide  flats,  about  sixteen  feet  above  the  ground,  and  is  a 
continuation  or  extension  of  Eighth  street  on  the  north. 
The  horses,  undertaking  to  make  a  turn  on  said  bridge,  ran 
ofif  the  outer  side.  One  of  them  was  killed  by  the  fall  and 
the  other  so  severely  injured  that  it  had  to  be  shot.  The 
buggy  and  harness  were  damaged.  At  the  point  where  the 
injury  occurred  there  was  no  railing  upon  the  bridge,  and 
the  want  of  a  railing  is  substantially  the  basis  for  the 
plain tifif's  action,  it  being  claimed  that  the  city  was  negli- 
gent in  so  constructing  the  bridge.  After  the  testimony  upon 
the  part  of  plaintiflF  had  been  concluded,  the  court  granted 
a  motion  for  a  non-suit,  from  which  this  appeal  was  taken. 

It  appears  by  the  testimony  that  the  team  became  unman- 
ageable and  ran  a  mile  before  the  accident  occurred,  and 
were  on  a  full  run  when  they  went  over,  and  that  they  were 
under  such  headway  that  they  could  not  make  the  turn.  It 
further  fairly  appears  by  the  plaintifif's  case,  that  the  bridge, 
at  the  point  in  question,  was  in  a  reasonably  safe  condition, 
and  that  the  accident  was  due  to  the  fact  that  the  horses 
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were  unmanageable  and  wete  under  a  full  run  at  the  time  of 
the  accident  The  absence  of  a  guard  rail  does  not  neces- 
sarily infer  negligence  in  all  cases,  and  there  is  scarcely  a 
possibility  that  a  guard  rail  would  have  prevented  the  in- 
jury in  this  instance.  Under  these  facts,  we  think  the  non- 
suit was  properly  granted.  The  city  is  not  an  insurer  of 
the  safety  of  its  streets,  but  is  only  required  to  keep  them 
in  a  safe  condition  for  ordinary  travel.  The  cause  of  the 
horses  running  away  was  not  chargeable  to  the  city  in 
this  case,  and  although  Lewis  was  exercising  due  care  and 
could  not  have  prevented  the  runaway,  the  city  should  not 
be  called  upon  to  make  good  the  consequent  loss. 
Affirmed. 

Dunbar,  C.  J.,  and  Hoyt,  and  Stilbs,  JJ.,  concur. 


[No.  15x3.    Decided  December  18,  1894.] 

Caroline  Tibbals,  Appellant,  v.  The  Mount  Olympus 
Water  Company,  Respondent. 

CORPORATIONS— BVIDBNCE—ACTION     AT    DIRECTOR'S    MEETING — 
NON-SUIT. 

In  an  action  against  a  corporation,  in  which  it  becomes  essential 
to  show  the  proceedings  of  the  board  of  directors  affecting  the  mat- 
ter at  issue,  when  it  has  been  shown  that  action  has  been  taken  in 
reference  thereto,  at  the  meeting  of  the  board,  it  is  competent  to  show 
all  that  was  said  and  done  in  relation  thereto,  in  addition  to  what  is 
disclosed  by  the  minutes  of  the  board ;  and  especially  is  this  trae 
when  the  minutes  are  ambiguous  and  do  not  in  themselves  fully  ex- 
plain the  entire  transaction. 

In  an  action  against  a  corporation  to  recover  upon  a  contract  for 
the  payment  of  a  certain  sum  of  money,  it  is  error  to  non-suit  plain- 
tiff, when  the  evidence  tends  to  show  tiiat  the  defendant  had  agreed, 
in  payment  of  a  water  franchise,  to  give  plaintiff  paid  up  stock  of  a 
certain  value  upon  the  completion  of  its  works,  that  defendant  had 
abandoned  the  enterprise,  had  agreed  with  plaintiff  to  pay  the  con- 
sideration due  in  cash,  and  had  for  a  certain  period  of  time  paid  ior 
terest  upon  its  indebtedness  under  such  substituted  agreement. 
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If  the  evidence  introduced  in  an  action  tends  to  establish  the  al- 
legations of  the  complaint,  its  sufficiency  should  be  determined  by 
the  jury,  and  not  by  the  court. 

Appeal  from  Superior  Court,  Jeffersofi  County. 

Trumbull  &  Trumbull,  for  appellant. 

Morris  B.  Sachs  and  George  H,  Jones^  for  respondent* 

The  opinion  of  the  court  was  delivered  by 

HoYT,  J. — PlaintiflF  claimed  as  assignee  of  D.  H.  Hill  and 
H.  ly.  Tibbals,  who,  it  was  alleged,  had  sold  to  the  defend- 
ant the  property  and  franchises  of  the  Port  Townsend  Water 
Company,  for  a  cash  consideration  of  fifteen  thousand  dol- 
lars, and  a  further  consideration  of  twenty-five  thousand 
dollars,  to  be  paid  in  stock  of  the  defendant  company  as  soon 
as  it  should  have  completed  its  works  and  begun  the  delivery 
of  water,  in  the  city  of  Port  Townsend,  under  its  charter. 
The  stipulations  in  the  contract  evidencing  this  sale  were 
such  that  it  appeared  that  it  was  the  intent  of  the  parties 
that  the  stock  payment  of  twenty-five  thousand  dollars  was 
to  bear  such  a  relation  to  the  cost  of  the  plant  of  the  com- 
pany at  the  time  of  its  issue  as  to  represent  the  actual  ex- 
penditure of  cash.  And  this  being  so,  such  stock  payment 
was  of  the  value  of  twenty-five  thousand  dollars. 

It  was  alleged  in  the  complaint  that  the  defendant  com* 
pany  had  abandoned  the  idea  of  the  completion  of  its  works 
and  the  delivery  of  water  in  the  city  of  Port  Townsend  un- 
der its  charter,  and  that  on  account  of  such  abandonment  it 
had  recognized  the  claim  of  the  said  Tibbals  and  Hill  as  one 
for  the  payment  of  twenty-five  thousand  dollars  in  cash,  and 
had  agreed  to  so  pay  it,  and  in  pursuance  of  such  new  agree- 
ment had  paid  interest  upon  that  amount  for  several  months. 
Upon  an  answer  which  put  in  issue  the  fact  of  the  agreement 
to  pay  the  amount  in  money,  the  cause  went  to  trial,  and 
upon  the  dose  of  the  plaintiflF's  case  the  motion  of  the  de- 
fendant for  a  non-suit  was  granted,  and  from  the  judgment 
rendered  thereon  this  appeal  has  been  prosecuted. 
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Plaintiff  alleges  two  principal  reasons  why  such  judgment 
should  be  reversed :  First,  that  the  court  erred  in  sustain- 
ing def^dant's  objection  to  certain  testimony  offered  by  her ; 
and,  second,  in  granting  the  motion  for  non-suit.  For  the 
purpose  of  establishing  the  &ct  of  the  disputed  agreement 
plaintiff  put  in  evidence  a  copy  of  the  minutes  of  the  de- 
fendant company,  the  material  part  of  which  was  in  the  fol- 
lowing language : 

*'  H.  L.  Tibbals,  jr.,  now  entered  and  stated  his  business 
was  to  effect  somewhat  of  a  compromise  or  a^eement  in  re- 
gard to  the  twenty-five  thousand  dollars  daim  he  and  his  old 
partners  in  the  Port  Townsend  Water  Company  have  against 
this  company.  Offered  to  discount  the  account  twenty-five 
hundred  dollars,  if  we  would  pay  him  the  money  or  fix  it  so 
that  he  could  get  the  mone)\  Discussion  eusued  and  finally 
determined  that  we  could  not  do  so  at  this  time.  Mr.  Jack- 
man  moved  that  we  pay  Mr.  Tibbals,  jr.,  interest  on  twenty- 
five  thousand  dollars  at  the  rate  of  eight  per  cent,  per  an- 
num, commencing  the  ist  day  of  April,  1892,  interest  pay- 
able on  or  before  the  loth  day  of  each  month,  to  continue 
until  other  arrangements  are  made  and  in  accordance  with 
the  spirit  and  letter  of  our  agreement  with  the  Port  Town- 
send  Water  Company  at  the  time  of  the  purchase  of  their 
plant  by  this  company.  Motion  seconded  by  Mr.  Payne, 
question  put  and  all  voted  in  the  aflSrmative  except  N.  D. 
Hill  who  voted  no,  believing  that  the  stockholders  should 
be  called  together  to  consult  on  the  question.  Motion  de- 
clared carried.*' 

The  plaintiff  then  offered  to  prove  what  was  said  and  done 
at  the  meeting  of  the  Board  of  Directors  at  which  the  busi- 
ness to  which  this  entry  referred  was  transacted,  and  sought 
to  prove  thereby  that  the  officers  of  the  defendant  company 
at  such  meeting  conceded  that  the  company  was  unable  to 
carry  out  the  terms  of  the  original  contract,  and  that  on  ac- 
count thereof  it  had  become  liable  to  pay  the  twenty-five 
thousand  dollars  in  cash,  and  agreed  to  make  such  pa3anent 
as  soon  as  it  had  funds,  and  in  the  meantime  to  pay  interest 
at  eight  per  cent.  Upon  the  objection  of  defendant  the  court 
excluded  this  proof,  and  its  action  in  so  doing  is  the  first 
error  assigned. 

It  is  contended  on  the  part  of  the  respondent  that  the 
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x-ecord  does  not  warrant  the  contention  that  the  court  ex- 
cluded testimony  as  to  what  was  done  at  this  meeting,  but 
only  that  it  refused  to  allow  a  certain  question  af  to  the 
reasons  which  influenced  the  defendant  to  be  answered.  But 
we  think  that  what  was  said  at  the  time  between  cotut  and 
counsel  for  the  respective  parties,  as  set  out  in  the  record, 
warrants  the  contention  of  the  appellant  that  the  action  of 
the  court  was  such  as  to  deprive  her  of  the  right  to  prove 
what  occurred  at  this  meeting  further  than  was  evidenced 
by  the  minutes.  And  this  being  the  effect  of  the  ruling  it 
must  be  held  to  have  been  erroneous.  It  was  made  clear 
from  the  minutes  that  there  had  been  some  action  taken  at 
the  meeting  in  reference  to  this  daim,  and  this  being  so  the 
plaintifi^Vas  entitled  to  put  in  evidence  all  that  was  said  and 
done  at  the  time  in  relation  thereto.  Such  testimony  was 
competent  as  tending  directly  to  establish  the  allegations  of 
the  complaint.  It  was  further  competent  for  the  reason  that 
the  minutes  were  ambiguous  and  did  not  in  themselves  fully 
explain  the  entire  transaction,  and  could  not  be  correctly 
interpreted  without  the  aid  of  the  surrounding  circumstances, 
and  for  that  reason  the  surrounding  circumstances  should 
have  been  allowed  to  have  been  shown  to  aid  in  their  inter- 
pretation. 

We  are  of  the  opinion  that  the  motion  for  a  non-suit 
should  not  have  been  granted.  The  facts  shown  by  the 
copy  of  the  minutes  of  the  defendant  company,  taken  in 
connection  with  the  written  contract  set  out  in  the  complaint, 
and  the  other  circumstances  conceded  or  proven  connected 
with  the  transaction,  tended  in  such  a  measure  to  establish 
the  allegations  as  to  the  agreement  to  pay  the  twenty-five 
thousand  dollars  in  cash  that  the  question  as  to  whether  or 
not  such  an  agreement  had  been  made  should  have  been 
submitted  to  the  jury.  The  respondent  contends  that  the 
minutes  directly  negatived  the  allegation  that  there  was  an 
agreement  to  pay  the  twenty-five  thousand  dollars  in  cash. 
But  we  are  unable  to  so  interpret  them.  In  our  opinion 
they  only  negatived  the  acceptance  of  the  proposition  made 
to  them  by  the  owners  of  the  claim  that,  if  they  could  have 
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immediate  payment,  they  would  discount  it  ten  per  cent. 
The  minutes  show  that  this  was  the  proposition  which  the 
company  stated  it  could  not  accept ;  and  they  fail  to  show 
the  reason  for  such  action.  It  no  more  appears  that  it  was 
because  of  a  denial  of  liability  to  pay  cash  than  that  it  was 
on  account  of  want  of  funds.  The  language  used  in  con- 
nection with  the  fact  of  the  oflFer  to  discount  the  claim,  if 
paid  at  once,  rather  warrants  the  conclusion  that  want  of 
funds  was  the  reason  of  the  rejection  of  the  oflFer.  Especially 
is  this  so  when  such  language  is  construed  in  the  light  of 
the  resolution  which  directed  the  pajonent  of  interest  on  the 
sum  claimed.  If  such  is  the  interpretation  of  the  action  of 
the  company  as  evidenced  by  its  minutes,  the  allegations  of 
the  complaint  were  thereby  established.  But  it  was  not 
necessary  for  the  lower  court  to  find  that  such  was  the  fact 
to  make  it  its  duty  to  overrule  the  motion  for  a  non-suit.  If 
such  evidence  tended  to  establish  the  allegations  of  the  com- 
plaint its  suflSciency  should  have  been  determined  by  the 
jury,  and  not  by  the  court. 

Judgment  will  be  reversed,  and  the  cause  remanded  for  a 
new  trial. 

Stilbs  and  ScoTT,  JJ.,  concur. 

Dunbar,  C.  J.,  and  Anders,  J.,  not  sitting. 


[No.  1358.    Decided  December  n,  1894.] 

Anton  Osten  et  ax..  Respondents,  v.   Gustav  Winehili.     g  ^ 
ET  AL.,  Appellants.  "io~^ 

28    184 
PI^EADING— DEPARTURE— ACTION  ON  QUANTUM  MERXHT^AI^LEGA-         Jg    lltl 
TION  OF  SPRCIAI,  CONTRACT  IN  REPLY— WAIVER  OF  ERROR. 

A  party  cannot  set  up  one  canse  of  action  in  his  complaint  and 
after  answer  is  made  abandon  that  and  make  an  entirely  new  cause 
of  action  on  a  reply. 

Where  the  complaint  in  an  action  is  founded  on  a  quantum  meruit 
for  labor  performed  and  materials  furnished  for  defendant,  and  the 
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answer  sets  up  that  the  work  was  done  under  a  written  contract,  the 
terms  of  which  are  set  forth,  a  reply  admitting  the  terms  of  the  con- 
tract and  that  the  work  was  to  be  done  for  a  stipulated  price,  but 
alleging  that  plaintiff  was  prevented  from  fulfilling  his  contract  by 
the  failure  of  defendant  to  perform  conditions  thereof  on  his  part, 
constitutes  such  a  departure  in  pleading  as  to  warrant  a  non-suit. 

Where  defendant  has  objected  to  the  introduction  of  evidence  on 
account  of  a  departure  in  plaintiff's  pleadings  and  has  afterwards 
moved  for  a  non-suit,  he  has  thereby  saved  his  right  to  urge  the 
error  on  appeal,  although  he  has  failed  to  move  for  judgment  on  the 
pleadings. 

Appeal  from  Superior  Court,  King  County. 

Stratton,  Lewis  &  Gilman,  for  appellants. 

Fishback  &  Ferry  and  Janus  B,  Howe,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J. — The  essential  parts  of  the  complaint  in 
this  case  are  that  between  the  23d  day  of  September,  1890, 
and  the  5th  day  of  November,  1890,  the  firm  of  Osten  & 
Co.,  at  the  request  of  appellants,  performed  work  and  labor 
and  furnished  materials  consisting  of  stone  work,  brick 
work,  plastering  and  cement  for  a  certain  building,  the 
alleged  property  of  the  appellants,  of  the  reasonable  worth 
and  value  of  $8,517.55,  and  an  assignment  of  the  claim  to 
the  plaintiffs  for  the  sum  named.  The  answer  denied  the 
contract  alleged  ;  admitted  that  certain  work  was  done  by 
Osten  &  Co.,  for  the  defendant,  Gustav  Winehill ;  denied 
non-payment,  but  alleged  payment  of  the  whole  value  of 
the  work  done.  The  defendants  alleged  as  an  affirmative 
defense  that  on  or  about  the  23d  day  of  September,  1890, 
the  defendant,  Gustav  Winehill,  entered  into  a  contract 
with  the  plaintiffs  and  Herman  Goetz  (who  constituted  the 
firm  of  Osten  &  Co.) ,  whereby  the  contractors  agreed  to  do 
all  the  stone,  brick  and  mason  work,  plastering,  cementing 
and  sidewalk  for  the  building  described,  in  conformity  with 
drawings  and  specifications  made  therefor  by  Charles  Hum* 
mel,  architect,  in  a  good  and  workmanlike  manner,  and  to 
furnish  good,  proper  and  sufficient  materials  of  all  kinds 
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whatsoever,  proper  and  sufficient  for  completing  and  finish- 
ing in  a  substantial  and  satisfactory  manner  the  said  build- 
ing, and  all  the  outbuildings  and  appendages  connected  with 
the  premises,  and  all  other  work  mentioned  in  the  said  plans 
and  specifications,  and  to  complete  said  work  on  or  before 
the  15th  day  of  January,  1891 ;  and  that  thereafter,  by 
agreement  of  the  parties,  the  time  for  the  completion  of  the 
work  was  extended  to  the  15th  of  February,  1891.  That 
all  the  work  referred  to  in  the  complaint  was  done  under  and 
by  virtue  of  the  said  contract  and  not  otherwise.  Defend- 
ants attached  a  copy  of  the  written  contract  to,  and  made  it 
a  part  of,  their  answer  as  Exhibit  A.  They  further  alleged 
that  defendant,  Gustav  Winehill,  performed  all  the  con- 
ditions of  said  contract  on  his  part  to  be  performed,  and  that 
he  has  been  at  all  times  ready  and  willing  to  comply  with 
the  same  in  every  respect ;  but  that  the  plaintiffs  on  about 
the  20th  day  of  October,  1890,  wilfully  and  without  cause, 
abandoned  their  work  under  said  contract,  and  neglected 
and  refused,  and  have  ever  since  neglected  and  refused,  to 
complete  said  building  as  provided  in  said  contract,  or  to 
perform  the  terms  and  conditions  thereof,  and  claim  dam- 
ages for  the  breach  in  the  sum  of  $5,000. 

The  plaintiflfe  then  replied,  denying  the  payments  alleged 
and  performance  on  the  part  of  Winehill,  but  admitted  the 
making  of  the  contract  alleged  in  defendants'  answer,  and 
that  the  work  was  done  under  the  contract.  And  they  also 
alleged  that  the  said  contract  was  in  writing,  and  was  made 
and  entered  into  by  defendant,  Henrietta  Winehill ;  he,  the 
said  Gustav  Winehill,  being  then  and  at  all  times  in  the 
complaint  mentioned  the  agent  of  the  commimity  cordposed 
of  the  defendant,  Gustav  Winehill,  and  Henrietta  Winehill, 
by  reason  of  their  marriage.  The  reply  further  alleged  that 
Osten  &  Co.  had  performed  all  of  said  contract  except  as 
thereafter  stated,  and  were  at  all  times  ready  and  willing  to 
comply  with  the  same  in  every  respect.  Then  alleged  a 
failure  on  the  part  of  Gustav  Winehill  to  pay  a  certain 
amount  due  on  the  contract  at  a  certain  time  ;  and  that  by 
reason  of  said  failure  and  refusal  of  said  Gustav  Winehill  to 
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keep  and  perform  his  said  contract,  the  said  Osten  &  Co. 
were  prevented  from  fulfilling  the  further  terms  and  condi- 
tions of  said  contract,  and  from  finishing  and  rendering 
complete  the  performance  of  the  whole  of  said  contract  on 
their  part ;  and  alleged  that  by  reason  of  the  said  failure  of 
the  defendant  to  carry  out  the  terms  of  the  contract,  plain- 
tiffs elected  to  treat  the  same  as  rescinded  and  at  an  end. 

This  matter  above  referred  to  is  embraced  in  a  second 
amended  reply.  Before  the  reply  was  filed  defendant  ob- 
jected to  the  admission  of  any  testimony  for  the  plaintiffs, 
upon  the  grounds  that  under  the  pleadings  it  was  admitted 
that  the  work  for  which  plaintiff  sued  was  done  under  a 
written  contract  with  the  defendant,  Gustav  Winehill ;  that 
the  contract  showed  a  specific  price  for  the  work  to  be  done 
on  the  building,  and  that  plaintiffs  could  not  therefore  re- 
cover upon  allegations  of  a  quantum  meruiU  even  against 
the  defendant  Gustav  Winehill ;  and  second,  that  the  admis- 
sions of  the  pleadings  showed  that  Henrietta  Winehill  was 
not  a  party  to  the  contract,  and  that  there  could  in  no  event 
be  a  recovery  against  her.  Upon  this  objection  plaintifis 
asked  leave  to  file  their  amended  reply  above  referred  to ; 
which  was  objected  to  by  defendants,  and  the  objection  over- 
ruled. The  amended  reply  was  then  filed  as  above  set 
forth.  Defendants  demurred  to  the  reply,  as  not  constitut- 
ing a  defense  to  the  new  matter  of  defendants'  answer,  and 
moved  to  strike  out  certain  portions  of  it  as  irrelevant  and 
immaterial.  The  motion  and  demurrer  were  overruled. 
Upon  the  trial  of  the  cause  j  udgment  was  rendered  in  favor  of 
plaintiffs  against  both  defendants  for  the  frdl  amount  claimed. 
Defendants  moved  for  a  new  trial,  which  motion  was  over- 
ruled, and  they  brought  their  case  here  on  appeal. 

The  first  point  urged  by  the  appellants,  that  the  amended 
reply  constituted  a  departure  in  pleading  which  is  not  ad- 
missible under  the  code,  we  think  is  well  taken.  It  has  been 
decided  by  this  court  that  a  party  cannot  set  up  one  cause  of 
action  in  his  complaint  and  after  answer  is  made  abandon 
that  and  make  an  entirely  new  cause  of  action  on  a  reply. 
This  question  was  squarely  decided  in  Distler  v.  Dabney^  5 
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Wash.  200  (28  Pac.  335).  In  that  case  the  action  was 
brought  for  money  had  and  received.  The  defendant  denied 
the  debt  in  a  general  way  and  set  out  a  written  contract  for 
the  sale  of  land.  The  plaintiff  then  replied,  admitting  the 
contract  pleaded  by  the  defendant,  alleging  that  the  plaintiff 
complied  with  the  conditions  of  the  contract  and  that  the  de- 
fendant failed  to  comply  therewith,  and  failed  to  deliver  to 
plaintiff  a  deed  to  said  land  within  the  time  prescribed  by 
the  contract  In  principle  it  is  exactly  parallel  with  the 
case  at  bar.  It  is  true  that  the  defendant  in  that  case  moved 
the  court  for  a  judgment  on  the  pleadings,  and  objected  to 
the  testimony  offered  by  plaintiff,  and  at  the  close  of  plain- 
tiff's testimony  moved  for  a  non-suit  In  this  case  it  does 
not  appear  that  the  defendants  moved  for  judgment  on  the 
pleadings,  but  they  objected  to  testimony  under  the  plead- 
ings and  moved  for  a  non-suit ;  so  that  they  have  not  lost 
any  rights. 

It  is  urged  by  respondents  in  their  brief  and  orally  before 
this  court,  that  appellants  did  not  raise  the  question  of  de- 
parttue  in  pleadings,  in  their  motion  for  a  non-suit ;  that  the 
motion  was  urged  upon  other  grounds  entirely ;  that  they 
thereby  waived  their  rights  to  move  for  judgment  on  the 
pleadings,  and  to  move  for  non-suit  on  the  ground  of  vari- 
ance between  the  allegations  and  the  proofs,  and  therefore 
have  not  brought  this  case  within  the  rule  in  Distler  v.  Dab- 
ney^  supra.  In  this  the  respondents  are  evidently  mistaken, 
for,  as  shown  by  the  record,  the  following  statement  was  made 
by  counsel  for  the  respondents, and  the  following  reasons  given 
for  the  objection  to  the  admission  of  testimony  under  the 
pleadings,  viz.,  **  first,  because  under  the  pleadings  it  is  ad- 
mitted in  this  case  that  the  work  for  which  plaintiffs  ate 
suing  was  done  under  a  written  contract  with  the  defendant 
Winehill,  and  the  terms  of  that  contract  are  set  up  in  the 
answer  and  are  admitted  by  the  reply,  which  prescribed 
among  other  things  a  specific  price  for  the  work  to  be  done 
on  the  building.  The  plaintiffs  have  sued  upon  an  implied 
contract  for  the  value  of  services  and  labor.    In  other  words, 

there  is  departure,  and  the  same  pleadings  show  that  the 
22-iow 
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plaintiffs  are  not  entitled  to  recovery  upon  the  cause  of  action 
set  out  in  the  complaint ;  and  no  matter  what  the  testimony- 
may  be  upon  the  admitted  facts  and  statement  to  the  jury, 
the  court  will  be  bound  to  direct  a  non-suit.'* 

In  the  case  of  Distlerv.  Dabney,  supra,  this  court  set  out 
the  statute  and  went  into  an  investigation  of  the  question  at 
some  length,  and  determined  after  due  deliberation  that  un- 
der the  provisions  of  the  statute,  which  prescribes  that  the 
complaint  shall  contain  a  plain  and  concise  statement  of  the 
facts  constituting  the  cause  of  action,  it  is  a  plain  and  con- 
cise statement  of  facts  which  the  law  requires,  and  not  their 
legal  effect  or  the  legal  conclusions  inferred  from  them ;  that 
the  object  of  the  reformed  pleading  is  to  compel  the  plaintiff 
to  inform  the  defendant  of  the  exact  nature  of  the  claim 
against  him,  so  that  he  can  answer  intelligently  and  directly. 
This  was  followed  and  approved  in  Clark  v,  Sherman,  5 
Wash.  681  (32  Pac.  771),  where  it  was  held  that  the  plain- 
tiff could  not  recover  in  an  action  improperly  brought,  as 
one  for  money  had  and  received,  although  the  real  cause  of 
action  may  be  disclosed  by  the  answer  and  replied  to. 

It  is  earnestly  contended  by  the  respondents  in  this  case 
that  the  doctrine  in  Distler  v.  Dabney,  supra,  is  not  in  ac- 
cordance with  the  weight  of  authority,  and  that  it  should  be 
limited  rather  than  enlarged.  We  do  not  think  we  are  called 
upon  to  enlarge  the  doctrine  to  sustain  the  appellants'  con- 
tention in  this  case,  and  are  satisfied  that  a  compliance  with 
the  plain  requirements  of  the  statute  sustains  the  holding  of 
the  court  in  that  case,  whatever  the  weight  of  opinion  may 
be  ;  and  we  arc  not  now  inclined  to  disturb  it.  If  the  plain* 
tiff's  damages  arose  from  the  violation  of  a  written  contract, 
they  are  not  only  required  by  the  statute  to  allege  that  fact, 
but  fair  dealing  also  requires  them  to  allege  it,  so  that  the 
defendants  need  not  grope  in  the  dark  or  be  compelled  to 
frame  their  answer  or  go  to  trial  upon  the  hazard  of  a  guess. 

There  were  numerous  other  errors  alleged,  many  on  the 
instructions  given  by  the  court.  But  as  the  case  was  tried 
entirely  upon  a  wrong  theory,  and  as  the  same  errors  would 
probably  not  occur  in  a  new  trial  of  the  cause,  we  will  not 
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enter  into  their  discussion  here ;  but  for  the  errors  above  spe- 
cified the  judgment  will  be  reversed  and  the  cause  remanded 
with  instructions  to  sustain  the  motion  of  the  defendants  for 
a  non-suit. 


Stii.es  and  Hoyt,  JJ.,  concur. 


[No.  858.    Decided  December  24,  X894..] 

John  Mbgrath,  Respondent,  v.  David  Gilmore  et  al., 

Appellants, 

BUILDING    CONTRACTS — CONSTRUCTION — EVIDBNCB— ACCORD     AND 
SATISFACTION— ACCEPTANCE  OP  CHECK. 

Plaintiff  brought  an  action  upon  a  building  contract,  claiming  that 
the  terms  of  his  agreement  consisted  only  of  his  bid  therefor  accord- 
ing to  certain  plans  and  specifications  and  its  oral  acceptance  by  de- 
fendants. The  answer  set  up  a  written  agreement  signed  by  one  of 
the  defendants,  as  the  only  contract  entered  into  between  the  parties, 
alleging  that  the  signing  by  such  defendant  was  done  by  him  and 
accepted  by  plaintiff  as  a  sufficient  execution  of  the  contract,  for 
both  defendants,  that  such  defendant  was  duly  authorized  in  that 
behalf  by  his  co-defendant,  who  adopted  the  instrument,  that  all 
l>aities  acted  upon  it  as  the  contract  of  the  defendants,  and  that 
there  had  been  a  final  settlement  in  accordance  with  the  terms  of 
such  written  contract.  The  reply  was  a  general  denial.  The  writ- 
ten contract  provided  for  demurrage,  that  plaintiff  should  pay  for  a 
builder's  insurance  policy,  and  that  extra  work  should  be  settled  for 
as  determined  by  the  architect,  and  that  payments  should  be  made 
upon  the  architect's  certificate.  The  plaintiff  claimed  $6,653  for 
extras  and  refused  to  allow  anything  for  demurrage,  and  insurance 
paid  by  defendants.  The  architect  allowed,  and  it  was  conceded  by 
defendants,  that  the  extras  were  worth  $5,000,  and  the  defendants 
also  claimed  on  account  of  demurrage  and  insurance,  $6,479.07.  The 
•evidence  showed  that  the  terms  of  the  written  contract  had  been 
followed  by  the  parties  till  the  completion  of  the  building,  and  that 
when  the  question  of  settlement  was  up  plaintiff  did  not  deny  the 
existence  of  such  contract  as  a  binding  agreement,  but  complained 
that  he  was  being  unfairly  treated  under  the  contract.  Held^  that 
the  verdict  of  the  jury,  which,  from  its  amount,  was  plainly  based 
upon  the  assumption  that  the  terms  of  the  agreement  consisted  of 
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nothing  but  the  plaintiff's  bid  and  the  oral  acceptance  of  it,  should 
be  set  aside  as  against  the  weight  of  evidence. 

Where  one  claims  that  he  had  a  contract  for  a  certain  purpose, 
some  of  whose  terms  were  left  to  be  stated  in  a  writing,  a  paper  after- 
ward signed  by  him  with  a  view  to  setting  forth  such  contract,  but 
which  was  not  consummated  as  a  valid  agreement,  must  be  consid- 
ered as  the  highest  evidence  of  what  the  terms  of  his  contract  were^ 

Whether  the  receiving  of  a  check  for  the  amount  of  a  disputed  claim 
is  an  acceptance  of  it  as  a  full  settlement,  although  the  check  recites 
that  it  is,  is  a  question  proper  to  be  submitted  to  the  jury,  when 
there  is  a  controversy  as  to  the  facts. 

Appeal  from  Superior  Court,  King  County, 

Burke,  Shepard  &  Woods,  for  appellants 

Stratton,  Leans  &  Gilman  and  Carr  &  Preston,  for 
respondent. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — David  Gilmore  and  William  H.  Kirkman,  in 
1889,  caused  plans  and  specifications  to  be  prepared  for  a 
building  to  be  erected  on  their  joint  property  in  the  city  of 
Seattle,  and  thereupon  invited  bids  fix)m  contractors  for  the 
erection  of  the  building.  Two  bids  were  received  ;  one, 
that  of  respondent,  for  $98,000,  and  another,  that  of  a  third 
party  for  $96,840.  Gilmore  and  Kirkman  desired  to  favor 
respondent,  and  proposed  that  they  would  accept  his  bid, 
but  that,  as  they  did  not  wish  to  appear  to  reflect  on  the 
lower  bidder,  in  any  way,  they  would  make  their  principal 
contract  for  the  building,  which  was  to  be  in  writing,  at 
$96,000,  and  give  respondent  a  separate  obligation  for  $2,ooa 
Thus  far  the  transaction  occurred  between  Gilmore  and  res- 
pondent only,  Kirkman  residing  in  Walla  Walla  and  not 
being  present.  Gilmore  had  full  authority  from  Kirkman  to 
make  any  contract  he  saw  fit.  Within  a  day  or  two  after  the 
agreement  as  to  the  bid  the  architect  who  had  prepared  the 
plans  and  specifications  filled  up  one  of  his  blank  contracts, 
in  duplicate,  with  the  names  of  respondent  and  John  Col- 
lins, as  parties  of  the  first  part,  and  Gilmore  and  Kirkman 
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parties  of  the  second  part,  and  otherwise  prepared  it  for  sign- 
ing. Respondent  and  Gilmore  met  at  the  architect's  office 
to  sign  the  contract,  which  was  dated  March  8,  1889,  on 
that  day,  whereupon  respondent  stated  that  one  Redward 
was  to  join  him  in  the  contract,  and  his  name  was  inserted 
as  a  party  of  the  first  part.  Respondent,  Collins  and  Gil- 
more  signed  both  copies  of  the  instrument,  but  Redward 
refused  to  sign,  and  nothing  further  was  said  about  him. 
Some  question  was  made  as  to  whether  Kirkman's  name 
should  be  appended,  but  for  some  reason  it  was  omitted. 
One  side  of  this  case  maintains  that  his  signature  was  never 
waived,  while  the  other  asserts  that  it  was  then  and  there 
agreed,  upon  the  suggestion  of  the  architect,  that  it  was  not 
necessary  that  Kirkman  should  sign,  because  Gilmore  had 
full  authority  from  him  to  act  for  them  both  in  all  matters 
pertaining  to  the  proposed  building.  Respondent  took  one 
of  the  copies  and  the  architect  retained  the  other  for  Gil- 
more. Collins  was  merely  a  surety  for  respondent,  as  it  is 
now  made  to  appear. 

This  writing  contained  the  usual  articles  found  in  such 
agreements,  twelve  in  number,  each  set  forth  with  much 
detail.  The  date  for  the  completion  of  the  building  was 
fixed  at  October  10,  1889,  for  the  lower  portion,  and  at 
November  10,  for  the  upper  portion,  with  a  provision  for 
demurrage  at  the  rate  of  $25  per  day  for  each  uncompleted 
portion  beyond  the  dates  named.  Provisions  were  made 
that  the  architect  should  be  the  sole  arbiter  of  certain  de- 
scribed matters,  should  they  come  into  dispute,  and  in  case 
'  of  any  other  dispute  it  should  be  settled  by  another  method 
of  arbitration  provided  for. 

Extra  work  was  to  be  settled  for  as  determined  by  the 
architect,  if  satisfactory  to  both  parties,  but  otherwise  by 
the  second  method  of  arbitration.  The  contractor  was  re- 
quired to  procure  a  builder's  insurance  policy  for  the  benefit 
of  Gilmore  and  Kirkman  as  security  for  such  money  as  they 
might  advance.  Payments  were  to  be  made  every  two  weeks 
after  the  commencement  of  work,  to  the  extent  of  90  per 
cent,  of  the  work  performed,  upon  architect's  certificates : 
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final  payment  within  ninety  days  after  completion.  The  time 
of  completion  was  not  to  be  extended  by  reason  of  extra 
work  ordered.  The  contract  price  was  stated  to  be  $96,000. 
Work  on  the  building  was  at  once  commenced,  and  proceeded 
with  to  completion,  but  not  within  the  times  mentioned  above, 
so  that  there  arose  a  question  as  to  demurrage.  Extra  work 
to  the  amount  of  several  thousand  dollars  was  done,  and  a 
small  amount  of  work  was  omitted.  Gilmore  and  Elirkman 
themselves  procured  and  paid  for  the  insurance.  Upon  an  at- 
tempt at  a  settlement  a  serious  dispute  arose.  Ninety-eight 
thousand  dollars  was  conceded  to  have  been  the  real  contract 
price,and  of  this  sum  $86,400  had  been  paid,  leaving  a  balance 
of  $  1 1 ,  600.  The  respondent  claimed  $6, 653  for  extras,  and  de- 
manded this  sum  in  addition  to  the  balance  of  the  contract 
price,  but  refused  to  allow  anything  for  demurrage,  insurance, 
or  uncompleted  work.  The  architect  estimated  the  extras  at 
only  $4, 497. 2 1 ,  and  the  owners  claimed  for  demurrage  $6,050; 
insurance  $429.07;  uncompleted  work  $257.50.  At  Gilmore*s 
suggestion  the  extras  were  raised  to  $5,000,  but  he  refused 
to  settle  except  upon  the  terms  of  the  contract,  which  he 
claimed  justified  the  other  demands  made  by  him.  Out  of 
this  contention  there  resulted  a  final  certificate  made  by  the 
architect  showing  a  statement  of  the  account,  on  the  basis 
proposed  by  Gilmore,  and  a  balance  due  respondent  of 
$9,863.43.  This  certificate  was  delivered  to  respondent  and 
by  him  carried  and  delivered  to  Gilmore,  who  forthwith  gave 
him  a  bank  check  for  the  amount,  containing  on  its  face,  af- 
ter the  amount,  the  following :  **  which  is  payment  in  full  for 
all  claims  in  the  construction  of  the  Gilmore  &  Kirkman 
building.*'  The  check  was  paid  in  due  course,  April  2, 
1890. 

In  February,  1891,  respondent  commenced  this  action,  al- 
leging a  contract  entered  into  about  March  i,  1889,  between 
himself  and  Gilmore  and  Kirkman  for  the  erection  of  the 
building,  in  accordance  with  the  plans  and  specifications  pre- 
pared by  the  architect  named  in  the  writing  referred  to  for 
the  sum  of  $98,000 ;  the  facts  constituting  his  claim  for  ex- 
tra work,  in  the  sum  of  $6,653  >  ^^^  ^^at  he  had  been  paid 
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only  $96,263.  Judgment  was  demanded  in  the  sum  of 
$8,390.  No  reference  was  made  to  the  purported  final  set- 
tlement. 

The  answer  pleaded  the  writing  referred  to,  as  the  only 
contract  ever  entered  into  between  the  parties ;  the  facts  con- 
stituting the  opposing  claims  of  the  defendants  as  above 
noted  ;  and  the  alleged  final  settlement  as  an  accord  and  sat- 
isfaction. There  was  also  an  allegation  that  the  signing  of 
the  writing  by  Gilmore  was  done  by  him  and  was  accepted 
by  plaintiff  as  a  sufficient  execution  of  the  contract,  that 
Gilmore  was  duly  authorized  in  that  behalf  by  Kirkman, 
who  adopted  the  instrument,  and  that  all  parties  acted  upon 
it  as  the  contract  of  Gilmore  and  Kirkman. 

The  reply  was  a  general  denial  of  the  new  matter  in  the 
answer,  except  that  there  was  an  admission  that  $259.50 
should  be  credited  for  uncompleted  work. 

It  will  thus  be  seen  that  the  theory  of  the  plaintiff's  ac- 
tion was  an  express  contract  for  the  erection  of  the  building 
for  the  sum  of  $98,000,  ignoring  the  written  agreement  (be- 
cause it  was  not  signed  by  Kirkman)  and  the  alleged  final 
settlement.  The  defense  maintained  the  integrity  of  the 
written  contract,  either  by  sufficient  execution,  or  through 
subsequent  assent  by  the  conduct  of  the  parties,  and  the 
finality  of  the  settlement.  Judgment  was  for  the  full  amount 
demanded  in  the  complaint. 

The  errors  alleged  relate  wholly  to  the  denial  of  the  motion 
for  a  non-suit,  and  the  motion  for  a  new  trial  on  the  ground 
that  the  verdict  was  against  the  law  and  the  evidence,  and 
to  the  matter  of  charging  the  jury, 

I.  The  respondent  having  rejected  the  writing  as  a  con- 
tract, his  first  duty  in  the  case  was  to  establish  in  his  favor 
an  express  contract  binding  upon  Gilmore  and  Kirkman  ; 
failing  in  this  the  action  must  result  against  him,  since  he 
could  not  be  permitted  to  recover  upon  quantum  meruit,  he 
having  neither  pleaded  nor  given  evidence  in  support  of  such 
a  cause  of  action.  His  own  testimony  attempted  to  limit  all 
the  negotiations  for  the  erection  of  the  building,  outside  of 
the  signing  of  the  writing,  to  his  putting  in  a  bid,  and  being 
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told  by  Gilmore  that  it  was  his  job.  It  was  possible  to 
make  a  contract  of  this  kind  for  a  work  of  this  magnitude 
in  this  way,  and  if  nothing  further  had  been  said  or  done  it 
might  now  be  held  that  there  was  a  contract  for  the  erection 
of  the  building  according  to  the  plans  and  specifications  upon 
which  the  bid  was  predicated,  for  the  sum  of  $98,000.  But 
this  contract  would  have  been  absolutely  without  other 
terms  except  such  as  the  law  would  imply,  or  the  parties 
might  agree  upon  by  their  words  or  conduct  afterwards. 
There  would  have  been  no  time  for  completion  except  that 
dictated  by  reason  ;  no  right  on  the  part  of  the  owners  to 
superintend ;  no  right  on  tiieir  part  to  change  the  plan  of  the 
building  in  any  respect ;  and  no  right  in  either  party  to  have 
disputes  settled  by  arbitration.  Probably  the  least  satisfac- 
tory term  of  this  contract  to  the  respondent  would  have  been 
that  he  would  have  had  no  right,  upon  architect's  certifi- 
cates, to  demand  and  receive  partial  payments  every  two 
weeks,  amounting  to  ninety  per  cent  of  the  finished  work, 
but  would  have  had  to  await  payment  of  the  gross  sum  on 
completion  of  the  whole  work.  Respondent  testified,  how- 
ever, that  it  was  the  understanding  that  there  were  to  be  two 
written  contracts — one  for  $96,000,  and  the  other  for  $2,000. 
He  supposed  that  the  writing  spoken  of  was  the  principal 
contract  and  took  possession  of  one  copy  of  it  as  such. 
Afterwards  he  asked  Gilmore  for  the  other  one,  and  it  was 
promised  him,  but  he  did  not  get  it.  Who  was  to  be  the 
architect,  when  the  building  was  to  be  completed,  and  what 
were  to  be  the  terms  of  payment,  were  all  left  to  be  fixed 
up  in  the  written  agreement.  He  supposed  this ;  it  was 
customary.  The  written  agreement  was  signed  by  respond- 
ent, after  it  had  been  carefully  read  by  him. 

Upon  these  facts  we  think  it  impossible  to  conclude  other- 
wise than  that  the  utmost  that  can  be  said  of  the  bid  and 
all  other  matters  preceding  the  signing,  is  that  they  consti- 
tuted an  agreement  for  a  contract  and  not  a  contract  for  the 
erection  of  the  building.  But  if  this  be  not  so,  then,  inas- 
much as  respondent  asserts  that  he  had  a  contract,  some  of 
whose  terms  were  left  to  be  stated  in  a  writing,  this  paper 
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i¥hich  he  signed  must  be  considered  as  the  highest  evidence 
of  what  those  terms  consisted.  Goff  v.  Pacific  Coast  Steam- 
ship Co,,  9  Wash.  386  (37  Pac.  418).  At  this  point  it  must 
be  remembered  that  this  case  is  unlike  those  cases,  some  of 
which  have  been  cited  to  us,  where  the  action  was  upon  an 
alleged  contract,  and  the  defense  was  no  sufficient  signature 
of  the  instrument  intended  to  evidence  a  contract,  or  where 
the  suit  was  upon  quantum  meruit  and  the  answer  set  up  an 
express  contract.  Here  both  parties  allege  a  contract,  and 
the  material  subject  of  inquiry  is  as  to  what  its  terms  were. 
By  his  testimony  as  to  what  it  was  agreed  should  be  in  writ- 
ing, respondent  himself  supplies  part  of  the  necessary  in- 
formation, and  by  his  action  the  rest  is  made  clear.  He 
submitted  to  the  control  of  the  architect  named  in  the  writ- 
ing as  the  person  who  was  to  have  superintendence  of  the 
building.  He  received  a  niunber  of  partial  certificates  for 
4sums  due,  '*  as  per  contract  dated  March  8,''  which  was  the 
date  of  the  writing ;  and  the  sum  of  these  was  exactly 
ninety  percent,  of  the  whole  price  named  in  the  writing, that 
being  the  percentage  therein  agreed  upon  as  the  proportion 
to  be  paid  as  the  work  progressed.  Every  payment  niade  to 
him  was  by  check  in  favor  of  ''  Megrath  &  Collins,"  his  ex- 
planation of  this  fact  being  that  Collins  was  his  bondsman  ; 
but,  unless  the  writing  evidenced  the  contract,  Collins  was 
not  his  bondsman,  there  was  no  bond  at  all,  and  no  reason 
for  accepting  checks  payable  in  that  manner.  He  accepted 
the  appraisement  of  the  architect  of  the  extra  work  without 
objection  to  his  assumption  of  authority  in  the  matter. 
And,  finally,  when  the  question  of  settlement  was  up,  he  at 
no  time  denied  the  existence  of  the  contract  as  a  binding 
agreement,  although  all  of  Gilmore's  claims  were  based  upon 
it,  and  it  was  constantly  referred  to  as  his  justification  for 
them.  He  objected  to  the  claim  for  insurance,  not  because 
he  had  not  made  a  contract  for  it,  but  because  he  claimed 
that  it  had  been  intended  that  Redward  alone  should  furnish 
it,  respondent  expecting  to  do  the  mason  work  only,  which 
wotdd  not  bum,  and  Redward  the  woodwork  which  would 
bum.     So,  as  to  the  demurrage,  he  never  suggested  that  he 
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had  not  contracted  to  have  the  building  completed  at  the 
dates  named  in  the  writing,  and  that  he  was  not  bound  to 
allow  rebates  in  the  sums  named  therein  for  each  day's  over- 
time ;  but  he  asserted  that  the  delays  had  been  caused,  in 
the  first  place,  by  the  appellants'  failing  to  have  the  ground 
ready ;  secondly,  because  the  trenches  for  the  foundation 
were  insuflScient ;  and,  thirdly,  because  the  Seattle  fire  so 
disarranged  things  that  it  was  impossible  for  him  to  proceed 
faster.  His  complaints  were  entirely  to  the  effect  that  he 
was  being  unfairly  and  unjustly  treated  under  the  contract, 
and  not  that  he  was  being  illegally  treated  because  there  was 
no  contract  covering  the  points  in  dispute  ;  and  upon  being 
asked  what  was  said  at  the  last  meeting  before  the  settle- 
ment, he  answered:  ** I  wanted  to  arbitrate  as  his  agree- 
ment called  for— -if  any  question,  any  dispute,  it  would  be 
left  to  arbitration.  I  called  his  attention  to  the  &ct  that  if 
there  was  any  question  in  that  contract  that  called  for  arbi- 
tration, I  wanted  him  to  appoint  his  man  and  I  appoint  mine, 
and  they  two  should  choose  the  third."  But  outside  of  the 
writing  there  was  no  basis  for  arbitration. 

The  verdict  of  the  jury,  from  its  amount,  was  plainly 
based  upon  the  assumption  that  the  terms  of  the  agreement 
consisted  of  nothing  but  the  respondent's  bid,  and  the  oral 
acceptance  of  it,  which  was  against  the  clear  weight  of  evi- 
dence furnished  by  the  respondent  himself,  as  well  as  against 
the  numerous  appropriate  instructions  of  the  court,  and  it 
should  have  been  promptly  set  aside,  and  a  new  trial  g^nted 
for  that  reason.  It  was  not  within  the  province  of  the  jury 
to  ignore  admitted  facts  and  base  its  finding  upon  the  mere 
claim  of  the  respondent  set  up  for  the  first  time  after  the 
full  execution  of  his  work.  We  are  of  opinion,  however, 
that  the  case  was  not  one  which  called  for  the  granting  of 
a  non-suit  at  the  close  of  plaintiff's  evidence,  as  the  most, 
and  most  important,  of  the  respondent's  admissions  were 
made  upon  the  rebuttal,  after  the  writing  had  been  ad- 
mitted in  evidence. 

2.  The  particulars  concerning  the  alleged  settlement 
have  been  stated  as  far  as  the  undisputed  facts  go.     But  the 
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respondent's  position  is  that  notwithstanding  the  formalities 
of  the  architect's  final  certificate  and  the  contents  of  the 
check  for  the  balance  therein  stated  to  be  due,  he  did  not, 
in  fact,  accept  this  payment  as  a  satisfaction  of  his  claims, 
and  it  was  not  understood  to  be  so  accepted  by  Gilmore. 
He  says  that  Gilmore  was  punctilious  about  settling  on  the 
strict  terms  of  the  contract,  and  claimed  the  demurrage, 
which  the  respondent  refused.  But  Gilmore  said  :  * '  I  will 
only  settle  on  the  strict  terms  of  this  contract.  Then  I  can 
turn  right  around  and  pay  you  my  half  of  this  money, 
and  Kirkman  can  do  as  he  likes  with  his  half.''  Still  re- 
spondent refused ;  but  afterwards  the  architect,  out  of  Gil- 
more's  presence,  assured  him  that  to  avoid  a  long  law  suit 
he  would  better  fix  it  up  that  way  ;  that  Gilmore  was  merely 
stubborn  but  would  do  him  no  wrong  ;  and  that  he  would 
get  every  dollar  of  his  money.  Upon  that  he  told  the  archi- 
tect to  go  ahead,  and  received  the  certificate  and  check. 
The  architect  seems  to  have  confirmed  respondent's  testi- 
mony on  these  points  to  the  extent  that  he  gave  him  to 
understand  that  the  acceptance  of  the  final  certificate  would 
not  preclude  him  fi-om  making  a  further  claim.  Gilmore, 
of  course,  denied  any  such  transaction. 

These  facts,  under  the  authorities,  justified  the  court  in 
submitting  to  the  jury,  by  its  third  instruction,  the  question 
whether  Gilmore  gave  the  check  and  the  respondent  accepted 
it  as  a  full  settlement  of  their  matters  of  difference,  or  not. 
Frick  V,  Algeier,  87  Ind.  255  ;  Fire  Ins.  Ass'n,  v.  Wickham, 
141  U.  S.  564  (12  Sup.  Ct.  84);  Hart  v.  Boiler,  15  Serg.  & 
R.  162  (16  Am.  Dec.  536) ;  Stone  v.  Miller^  16  Pa.  St.  450 ; 
Hardman  v,  BeUhouse^  9  Mees.  &  W.  596. 

Upon  the  whole  case  we  are  of  the  opinion  that  the 
material  questions  which  should  have  been  submitted  to  the 
jury,  under  the  evidence,  were,  first :  Was  there  an  agree- 
ment to  make  a  full  settlement  ?  second  :  If  there  was  no 
settlement,  what,  if  any,  demurrage  at  the  contract  rates, 
ought  to  be  charged  to  the  respondent?  Concerning  the  extra 
work  there  should  have  been  no  submission,  since  the  evi- 
dence clearly  showed  a  reference  of  that  matter  to  the  architect 
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under  the  terms  of  the  contract,  a  finding  by  him  that  the 
value  of  the  extras  was  $4,497.21,  and  an  acceptance  of  that 
award  with  the  added  gratuity  suggested  by  Gilmore,  rais- 
ing the  amount  to  $5,000.  So,  also,  the  insurance,  being 
covered  by  the  contract  should  not  have  been  submitted. 

The  judgment  is  reversed  and  remanded  for  a  new  trial  in 
accordance  with  this  opinion. 

Dunbar,  C.  J.,  and  Hoyt,  and  Anders,  JJ.,  concur. 

Scott,  J.,  concurs  in  the  result. 


[No.  xa66.    Decided  December  a6. 1894.] 

The  State  of  Washington,  on  the  Relation  of  L.  C 
Whitney,  Prosecuting  Attorney^  Appellant,  v.  Q.  E, 
Friars  ET  al.,  Respondents. 

COUNTY     COMMISSIONBRS— MISCONDUCT    IN    OFFICE— RKMOVAL— 
SUFFICIBNCY    OF    INFORMATION. 

The  refusal  of  county  commissioners  to  grant  more  than  two  liquor 
licenses  in  certain  unincorporated  towns  will  not  subject  them  to  re- 
moval on  the  ground  of  collusion  with  others  to  monopolize  the 
liquor  business  in  said  town  for  the  purpose  of  defrauding  the  county, 
when  the  statute  gives  the  commissioners  the  sole  and  exclusive  au- 
thority to  regulate,  restrain,  license  and  prohibit  the  sale  of  intoxi- 
cating liquors  outside  the  corporate  limits  of  cities  and  towns. 

The  appointment  by  county  commissioners  of  a  purchasing  agent 
for  the  county,  while  not  a  i)Ower  expressly  granted  them,  is  one 
necessary  to  the  proper  exercise  of  the  powers  granted,  and  is  there- 
fore legal. 

In  an  information  in  the  nature  oi  quo  warranto  to  remove  certain 
county  commissioners  from  office,  it  was  alleged  that  * '  defendants, 
in  their  official  capacity,  colluded  and  conspired  together,  during  the 
year  1893,  at  the  beginning  of  their  term  of  office,  to  cheat  and  de- 
fraud said  county,  by  auditing  and  allowing  themselves  compensation 
in  the  way  of  per  diem  and  mileage,  and  in  pursuance  of  said  col- 
lusion and  conspiracy,  willfully  and  corruptly  continued  the  sessions 
of  said  board  of  county  commissioners  at  divers  times  during  said 
year  from  time  to  time  and  day  to  day,  and  were  wrongfully  and 
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illegally  in  session  for  the  purposes  aforesaid  the  total  number  of 
eighty-two  days,  for  which  time,  so  wrongfully  in  session,  the  de- 
fendants willfully  and  corruptly  audited  and  allowed  themselves  per 
diem.*'  Held,  too  general  and  indefinite  in  its  allegations  to  show 
any  illegality  in  the  acts  of  the  commissioners. 

The  allowance  of  per  diem  and  mileage  to  county  commissioners 
of  which  there  is  no  record  in  the  minutes  of  their  proceedings  can- 
not be  ui^ged  against  them  as  a  malfeasance  in  office,  as  the  law  makes 
it  the  business  of  the  auditor  as  clerk  of  the  board  to  record  such 
bills,  and  there  can  be  no  presumption  that  the  county  commission- 
ers are  responsible  for  the  failure  of  the  auditor  to  perform  a  clerical 
duty. 

The  county  commissioners  having  the  power  under  the  law  to  con- 
tract for  the  building  of  bridges,  a  mistake  of  judgment  in  entering 
into  a  contract  therefor  would  not  subject  them  to  an  information 
seeking  to  depri>ve  them  of  their  office. 

An  information  for  the  purpose  of  ousting  an  officer  from  office  for 
alleged  malfeasance  in  the  performance  of  official  duties  must  state 
the  facts  upon  which  the  action  is  based  as  definitely  as  they  are  re- 
quired to  be  alleged  in  an  information  in  a  criminal  action. 

Appeal /ram  Superior  Court,  Snohomish  Counfy. 

L.  C.  Whitney  (John  W.  MUlerond  John  IV,  Frame,  of 
counsel),  for  appellant. 

A.  D,  Austin,  A,  K.  Delaney  ond  Louis  K.  Church,  for  re- 
spondents. 

Irregular  and  improper  conduct  on  the  part  of  the  county  com* 
missioners  cannot  be  made  out  by  inference,  but  such,  if  it  exists^ 
must  be  directly  alleged  and  proved.  Windham  v.  Litchfield,  22 
Conn.  226.  The  courts  always  presume  that  an  officer  properly  per- 
forms his  duties  and  acts  according  to  law.  Dubuc  v,  Voss,  92  Am. 
Dec.  526 ;  Culbertson  v,  Milholltn,  85  Am.  Dec.  428 ;  Commonwealth 
V.  Slifer,  64  Am.  Dec.  680.  Where  an  officer* s  acts  are  authorized, 
or  warranted  by  law,  his  motives  cannot  be  inquired  into,  whether 
he  acts  with  malice  or  not.  Moran  v,  McClearns,  41  How.  Pr.  289; 
Pike  V,  Megoun  44  Mo.  491.  Courts  never  presume  fraud  or  malver- 
sation on  the  part  oi  a  public  officer.  Porlis  v.  Hill,  98  Am.  Dec 
481.  And,  unless  acts  necessarily  import  fraud,  it  is  never  presumed. 
Gregg  V.  Sayre,  8  Pet.  244.  Where  fraud  or  conspiracy  is  charged^ 
the  facts  constituting  the  same  must  be  set  out«  Kerr,  Frauds,  365 ; 
Keller  r.  Johnson,  71  Am.  Dec.  356. 
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There  is  no  principle  of  law  better  settled  than  that  a  grant  of 
power  conveys  with  the  grant  all  the  i)Owers  necessary  to  the  proper 
execution  of  the  power  granted.  McCtdloch  v.  Maryland^  4  Wheat. 
406;  Anderson  v.  Dunn,  6  Wheat.  204;  Portland  v.  Schmidt^  13 
Or.  17. 

The  information  fails  to  state  what  part  of  the  allowance  of  com- 
pensation to  the  commissioners  was  wrongful  and  what  was  a  proper 
charge  against  the  county.  2  Beach,  Pub.  Corp.,  ^  862 ;  State  v.  Com- 
ing, 44  Elan.  442  (24  Pac.  966);  Burroughs  v.  Commissioners,  29  Kan. 
196. 

The  opinion  of  the  cx)urt  was  delivered  by 

Dunbar,  C.  J. — ^This  action  was  brought  under  ch.  10, 
§  679  et  seq,,  of  the  Code  of  Procedure,  on  an  information 
filed  by  the  prosecuting  attorney  of  Snohomish  county, 
against  the  respondents  who  constituted  the  board  of  county 
commissioners  of  said  county,  to  remove  them  from  office 
for  malfeasance,  misfeasance,  corruption  and  misdemeanor  in 
office,  done  and  committed  in  their  official  capacity  as  such 
board  of  county  commissioners,  on  five  specific  charges  set 
out  in  the  information.  The  respondent  interposed  a  gen- 
eral demurrer  to  the  information,  which  was  sustained  by 
the  court,  and  the  action  was  dismissed.  From  the  action 
of  the  court  in  sustaining  the  demurrer  and  dismissing  the 
information,  the  appellant  appeals  to  this  court. 

Without  investigating  many  of  the  questions  which  are 
presented  in  this  case,  we  are  satisfied  that  the  demurrer  was 
rightly  sustained  on  the  ground  that  the  information  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action. 
The  first  charge  is  that  the  commissioners  colluded  together 
with  persons  unknown  to  the  relator,  to  corner  and  monopo- 
lize the  business  of  the  retail  sale  of  intoxicating  liquors  at 
the  towns  of  Monte  Cristo  and  Silverton,  for  the  purpose  of 
cheating  and  defrauding  said  county  of  Snohomish,  by 
entering  upon  the  journal  record  of  their  proceedings  the 
following  resolution : 

**  Whereas,  it  having  been  shown  to  the  board  of  county 
commissioners  of  Snohomish  county  that  application  for  the 
sale  of  intoxicating  liquors  in  the  towns  of  Monte  Cristo  and 
Silverton  in  Snohomish  county,  State  of  Washington,  will 
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soon  be  made  by  various  persons,  and  it  further  appearing  to 
the  said  board  that  said  towns  take  the  character  of  mining 
towns,  and  this  board  believes  that  said  towns  will  have  re- 
siding therein  a  great  number  of  persons  of  objectionable  and 
questionable  character,  and  that  said  persons  will  live  with 
the  intention  and  for  the  purpose  of  committing  depredations 
against  the  peaceable  inhabitants  thereof,  and  that  in  grant- 
ing license  to  sell  intoxicating  liquors  therein  it  will  be 
necessary  for  this  board  of  county  commissioners  to  see  that 
no  person  is  granted  a  license  for  the  sale  of  intoxicating 
liquors  who  is  not  a  man  of  good  character  and  a  person  who 
will  carry  on  the  business  in  as  respectable  manner  as  it  can 
be  carried  on,  and  a  person  who  will  be  responsible  to  the 
law.  Therefore,  it  is  considered  and  ordered  by  the  board 
of  county  commissioners  of  Snohomish  county  that  not  more 
than  two  different  licenses  for  the  sale  of  intoxicating  liquors 
in  each  of  said  towns  be  granted." 

And  the  order  proceeds  to  the  effect  that  the  treasurer  is 
commanded  not  to  receive  any  moneys  for  licenses  to  be  is- 
sued in  said  towns  except  for  the  number  of  saloons  above 
stated,  and  then  only  from  such  persons  as  the  board  of 
county  commissioners  shall  direct  him  to  receive  from  ;  and 
that  the  order  shall  remain  in  effect  for  six  months,  or  until 
the  same  is  ordered  by  the  board  to  be  null  and  void.  The 
information  sets  up  the  fact  that  after  such  order  was  pro- 
mulgated by  the  board,  various  persons  applied  for  a  license 
to  sell  liquor  in  the  towns  aforesaid,  and  were  refused  such 
license. 

This  action  of  the  board,  in  view  of  the  statute  which  pro- 
vides that  the  county  commissioners  shall  have  the  sole  and 
exclusive  authority  to  regulate,  restrain,  license  and  prohibit 
the  sale  and  disposition  of  spirituous,  fermented,  malt  or 
other  intoxicating  liquors  outside  of  the  corporate  limits  of 
each  incorporated  city,  could  not  certainly  be  construed  to 
be  an  action  which  would  subject  them  to  an  information 
such  as  was  filed  in  this  case.  It  may  have  been  an  error  of 
judgment  on  the  part  of  the  board,  and,  if  so,  any  person 
who  felt  himself  aggrieved  by  such  action  or  decision  of  the 
board  would  have  a  right  to  appeal  from  such  action  and 
decision  and  obtain  redress  in  that  manner.     But  it  is  cer- 
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tainly  not  the  policy  of  the  law,  nor  is  it  the  intention  of  the 
law,  that  a  county  commissioner  shall  be  subject  to  the 
necessity  of  defending  his  right  to  his  office  whenever  it  may 
occur  to  any  citizen  that  he  has  committed  an  error  in  any 
ruling  or  decision  which  he  may  render  in  performing  the 
duties  of  his  office. 

The  second  charge,  viz.,  that  the  defendants  conspired 
with  the  auditor  to  purchase  supplies  for  the  county,  equally 
fails,  it  seems  to  us,  to  state  a  cause  of  action.  The  county 
commissioners  are  constituted  by  the  law  the  guardians  of 
the  county  and  its  business  managers,  and  while  the  power 
to  appoint  an  agent  is  not  expressly  granted,  the  power 
which  they  do  have  under  the  law  necessarily  carries  with 
it  all  the  powers  necessary  to  the  proper  exercise  of  the 
power  granted. 

The  third  allegation  is  that  **  defendants,  in  their  official 
capacity,  colluded  and  conspired  together,  during  the  year 
1893,  at  the  beginning  of  their  term  of  office,  to  cheat  and 
defraud  said  county,  by  auditing  and  allowing  themselves 
compensation  in  the  way  of  per  diem  and  mileage,  and  in 
pursuance  of  said  collusion  and  conspiracy,  wilfully  and 
corruptly  continued  the  sessions  of  said  board  of  county 
commissioners  at  divers  times  during  said  year  from  time  to 
time  and  day  to  day,  and  were  wrongfully  and  illegally  in  ses- 
sion for  the  purposes  aforesaid  the  total  number  of  eighty- 
two  days,  for  which  time,  so  wrongfully  in  session,  the 
defendants  wilfully  and  corruptly  audited  and  allowed  them- 
selves per  diem,**  etc.  This  count  is  bad  for  indefiniteness, 
if  there  were  no  other  objections  to  it.  There  is  no  state- 
ment here  at  what  terms  of  court,  or  at  what  time,  these 
alleged  illegal  sessions  were  held.  It  is  not  alleged  what 
the  number  of  days  is  that  were  necessary  for  the  commis- 
sioners to  transact  the  business  of  the  county  in  ;  so  that 
the  commissioners  in  answering  this  charge  would  have  to 
go  into  a  computation  to  determine  the  particular  days  on 
which  they  were  charged  with  illegally  sitting ;  if  it  could 
be  determined  at  all  from  the  allegations  of  the  information^ 
which  we  think  is  doubtful. 
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The  fourth  count  in  the  information  charges  the  defend- 
ants with  the  wrongful  allowance  of  compensation  and  mile- 
age to  themselves  ;  alleges  that  during  the  year  1893  de- 
fendants, as  county  commissioners  of  said  county,  wilfiilly 
and  corruptly  colluded  and  conspired  together  to  cheat  and 
defraud  said  county,  and  in  pursuance  of  said  collusion  and 
conspiracy,  at  divers  times,  wilfully  and  corruptly  colluded 
with  the  auditor  of  said  county,  and  had  and  procured  said 
auditor  to  issue  and  deliver  to  each  of  defendants  warrants 
upon  the  county  treasurer  for  large  sums  of  money,  for 
which  there  is  no  allowance  on  record  upon  the  minutes  of 
their  proceedings  as  county  commissioners,  and  which  seem 
never  to  have  been  audited  and  allowed  by  said  board.  The 
law  makes  it  the  business  of  the  auditor  to  record  such  bills 
and  there  can  be  no  presumption  that  the  county  commis- 
sioners are  responsible  for  the  failure  of  the  auditor  to  per- 
form a  clerical  duty. 

The  fifth  allegation,  that  defendants  entered  into  collusion 
to  defraud  the  county  by  making  a  contract  with  one  Pal- 
mer for  the  building  and  construction  of  certain  bridges  in 
said  county,  is  equally  faulty  with  the  others.  There  is  no 
statement  concerning  the  particular  fault  or  deficiency  in 
the  contract,  and  as  the  county  commissioners  have  the 
power  to  contract  for  the  building  of  bridges  under  the  law, 
a  mistake  of  judgment  would  not  subject  them  to  an  infor- 
mation seeking  to  deprive  them  of  their  office.  If  the 
county  commissioners  illegally  awarded  this  contract,  any 
tax  payer  could  take  an  appeal  from  such  action. 

Besides,  there  is  not  in  any  of  these  counts  any  definite, 
distinct  charge.  The  general  allegations  that  the  county 
commissioners  "fraudulently  and  collusively  conspired,** 
etc.,  are  simply  conclusions  of  law,  and  are  not  state- 
ments of  facts,  which  are  required  under  the  statute  pro- 
viding for  the  filing  of  informations.  These  actions  are 
in  the  nature  of  criminal  actions.  A  penalty  is  imposed, 
viz.,  the  loss  of  the  office  ;  and  when  officers  are  called  upon 
to  defend  an  action  which  involves  the  loss  of  their  office 
for  alleged  malfeasance  in  the  performance  of  their  official 
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duties,  law  and  common  justice  require  that  the  &cts  shall 
be  stated  as  definitely  as  they  are  stated  in  an  indictment  or 
information  in  a  criminal  action. 

We  think  the  demurrer  was  rightly  sustained,  and  the 
judgment  will  be  affirmed. 


Scott,  Hoyt  and  Stii^es,  JJ.,  concur. 


[No.  1^34.    Decided  December  aS,  1894.] 

Laramie  Mayer,  Respondent^  v.  J.  H.  W001.ERY,  Sheriffs 
AND  George  McDade,  Appellants, 

ATTACHMENT— CI,AIM    BY    THIRD     PERSON— FHiING    BOND— AFFI- 
DAVIT—FRAUDUI,ENT  CONVEYANCES— EVIDENCE. 

The  provision  of  Code  Proc,  f  491,  requiring  a  claimant  of  prop* 
erty  seized  under  attachment  to  make  good  his  title  thereto  within 
ten  days  after  filing  his  affidavit  and  bond  therefor  with  the  sheriff 
is  not  a  mandatory  provision. 

In  a  proceeding  under  §491,  Code  Proc.,  for  the  recovery  by  • 
third  person  of  attached  property  claimed  by  him  as  owner,  the 
8heri£f  and  the  attaching  plaintiff  cannot,  after  the  property  has 
been  surrendered  to  the  claimant,  object  that  the  affidavit  required 
by  the  statute  has  never  been  filed  with  the  sheriff. 

Where  it  is  sought  to  show  that  the  transfer  of  certain  property 
by  an  insolvent  debtor  was  not  made  in  good  faith,  it  is  not  error  to 
reject  evidence  of  other  transactions  which  may  tend  to  a  full  un- 
derstanding of  the  transaction  in  controversy,  if  it  appears  that  the 
relevancy  of  such  other  transactions  was  not  clearly  made  known  to 
the  court. 

The  insolvency  of  a  corporation  at  the  time  of  making  a  sale  docs 
not  from  that  fact  alone  constitute  a  fraudulent  transfer. 

Appeal  from  Superior  Courts  King  County. 

Shank  &  Smithy  for  appellants. 
Ira  Bronson^  for  respondent. 
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The  opinion  of  the  court  was  delivered  by 

Hoyt,  J. — ^This  was  a  proceeding  to  obtain  possession  of 
attached  property  under  the  provisions  of  §§491,  et  seq,,  of 
the  Code  of  Procedure.  When  the  case  was  first  called  to 
the  attention  of  the  superior  court  it  appeared  that  the  bond 
and  affidavit  required  by  the  statute  to  be  delivered  to  the 
sheriflF  by  the  claimant  had  not  been  filed  with  the  clerk  of 
the  court,  and  that  no  action  in  reference  thereto  had  been 
taken  by  the  claimant  until  some  months  after  having  ob- 
tained possession  of  the  property  from  the  sheriff.  Growing 
out  of  the  alleged  default  of  the  claimant  in  this  respect, 
objections  to  hearing  the  cause  were  made  on  the  part  of  de- 
fendants. These  were  overruled  by  the  court  and  its  action 
in  so  doing  constitutes  the  alleged  error  which  is  most  relied 
upon  here. 

It  is  contended  that  since  under  the  statute  the  claimant  is 
required  to  appear  and  make  good  his  title  to  the  property 
within  ten  days,  the  effect  of  his  having  taken  no  steps  to 
that  end  until  long  after  the  expiration  of  that  time  was  to 
forfeit  any  rights  which  he  might  have  had  growing  out  of 
the  proceeding.  In  our  opinion  the  statute  does  not  author- 
ize such  a  mandatory  construction.  Upon  the  bond  and  affi- 
davit being  filed  with  the  clerk  it  was  his  duty  to  docket  the 
cause,  and  it  stood  for  trial  the  same  as  any  other,  and  either 
party  could  have  taken  the  initiatory  steps  to  that  end.  And 
the  sheriff  was  as  much  the  agent  of  the  attaching  defend- 
ant as  of  the  claimant  in  filing,  or  neglecting  to  file,  the 
bond  and  affidavit.  See  Peterson  v.  Wright,  9  Wash.  202 
(37Pac.4i9). 

It  is  further  objected  that  it  was  not  made  to  appear  that 
the  affidavit  required  by  the  statute  had  ever  been  filed  with 
the  sheriff,  and  that  by  reason  of  the  failure  to  file  it  the 
claimant  had  lost  the  right  to  prove  his  title  to  the  property. 
This  objection,  if  sustained,  would  deprive  defendants  of  any 
standing  in  court.  The  sheriff  having  attached  the  property 
could  legally  surrender  it  to  the  claimant  only  upon  the  pro- 
visions of  the  statute  in  that  regard  having  been  complied 
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with,  and  if  without  such  compliance  he  abandoned  the  pos- 
session of  the  property  he  would  lose  all  right  thereto.  If 
the  sheriflF  surrendered  the  property  to  the  claimant  lie  could 
not  thereafter  object  that  the  provisions  of  the  statute  had 
not  been  complied  with  ;  and  his  action  in  that  regard  would 
for  the  purposes  of  this  proceeding,  bind  the  plaintiff  in  the 
attachment  suit.  It  follows  that  the  action  of  the  superior 
court  in  overruling  the  objections  and  in  allowing  a  substi- 
tuted affidavit  was  what  it  should  have  been,  and  that  it 
rightfully  proceeded  to  a  trial  of  the  cause  upon  its  merits. 
Appellants  claim  that  upon  such  trial  reversible  error  was 
committed  in  the  rejection  of  certain  testimony  offered  by 
them,  and  in  the  instructions  to  the  jury.  The  specifications 
of  error  are  too  numerous  to  receive  individual  attention. 
Those  relating  to  the  introduction  of  testimony  can  all  be 
grouped  together,  as  the  action  of  the  court  in  relation  thereto 
was  founded  upon  substantially  the  same  ground.  The 
property  in  question  was  a  quantity  of  shingles  which  the 
claimant  had  taken  from  the  Jamieson-Dixon  Mill  Company 
in  payment  of  certain  indebtedness  due  from  it  to  the  Mer- 
chants' National  Bank,  for  which  he  acted  as  trustee.  The 
defendants  claimed  the  right  to  possession  under  attachment 
proceedings  against  the  same  company,  and  sought  to  show 
that  the  sale  to  the  claimant  was  invalid.  For  this  purpose 
they  sought  to  introduce  proofs  as  to  transactions  other  than 
those  relating  to  the  shingles.  The  court  refused  to  allow 
them  to  do  this,  but  stated  that  they  might  prove  anything 
which  tended  to  show  a  want  of  good  faith  in  the  trans- 
action as  to  the  property  involved  in  the  suit.  There  were 
some  loose  claims  by  the  defendants  that  knowledge  of  the 
transactions  as  to  which  they  offered  proof  was  necessary  to 
a  full  understanding  of  the  transaction  as  to  the  shingles, 
but  their  position  in  that  regard  was  not  sufficiently  made 
known  to  the  court  to  justify  us  in  reversing  the  judgment. 
The  court  allowed  the  greatest  latitude  as  to  the  showing  of 
everything  connected  with  the  transaction  concerning  the 
shingles  and  the  action  of  said  mill  company  and  the  claim- 
ant in  reference  thereto,  both  at  the  time  of  and  after  the 
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alleged  sale,  and  if  error  in  tnat  regard  was  committed  it 
was  against  the  respondent,  and  not  such  as  would  avail 
appellants  upon  appeal. 

It  was  further  contended  that  there  was  testimony  which 
showed  that  said  mill  company  was  insolvent  at  the  time  it 
made  the  transfer,  and  that  for  that  reason  it  was  void  as 
against  creditors.  That  a  sale  by  a  corporation,  even  if  in- 
solvent, is  not  absolutely  void  was  held  by  this  court  in 
Holbrook  V.  Peters  &  Miller  Co,,  8  Wash.  344  (36  Pac. 
256).  From  what  was  said  in  that  case  it  follows  that  even 
if  the  corporation  was  insolvent  at  the  time  it  made  this 
transfer,  the  defendants  were  not  in  a  position  to  avoid  the 
sale  on  that  account.  It  also  follows  from  what  was  said  in 
that  case  that  the  court  correctly  interpreted  the  law  in  its 
instructions  to  the  jury. 

The  judgment  must  be  affirmed. 

Dunbar,  C.  J.,  and  Scott  and  Stii.es,  JJ.,  conoir. 


[No.  1368.    Decided  December  a6.  1894.] 

Chari.ES  Reichenbach  et  ai..,  Appellants,  v.  Washing-  ^g  g^j 

TON  Short  Line  Railway  Company,  Respondent.  \  10  as?! 

129    U4| 
]>EBI>— BASHMENT— ABANDONMBNT—FORFEITURB  BY  ASSIGNBB. 

Under  Code  Proc,  §  529,  an  action  will  lie  to  recover  possession  of 
xealty  and  at  the  same  time  remove  a  cloud  upon  its  title. 

The  title  acquired  bj  a  grantee  to  a  right-of-way  for  a  railroad  is 
an  easement  and  not  a  fee,  when  the  instrument  provides  that  he 
shall  have  and  hold  the  land  ''so  long  as  the  same  shall  be  used  for 
the  operation  of  a  railroad,"  upon  the  express  conditions  that  the 
xailroad  shall  be  constructed  on  or  before  a  certain  date,  that  the 
grantee  "shall  not  fence  said  right-of-way'*  and  that  thegp-antor 
shall  have  the  right  to  cross  and  re-cross  the  same. 

In  such  case,  the  condition  that  the  railroad  shall  be  completed  by 
a  certain  date  constitutes  a  condition  subsequent  and  not  a  covenant. 

An  action  to  declare  a  forfeiture  of  an  easement  for  breach  of  a 
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condition  attached  to  the  grant  may  be  maintained  by  an  assignee  oi 
the  grantor. 

Appeal  from  Superior  Court,  Pierce  County. 

Doolittle  &  Fogg  and  Frank  D,  Nash^  for  appellants. 

As  to  words  necessary  to  create  a  grant  upon  condition,  counsel 
cite  Gray  v,  Blanchard.  8  Pick.  291 ;  Rawson  v.  Inhabitants  of  School 
District,  7  Allen,  128. 

Breach  of  condition  subsequent  gives  a  right  of  action  in  eject- 
ment. Hammond  V.  Railroad  Co.,  15  S.  C.  10;  Taylor  v.  Sutton ^  60 
Am.  Dec.  682 ;  Blanchard  v.  Detroit,  etc,,  R.  R,  Co.,  31  Mich.  50. 

Ashton  &  Chapman,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

ST11.KS,  J. — The  complaint  showed  that  on  the  12th  day 
of  May,  1887,  the  appellants  and  Thomas  L.  and  Cora  B. 
Nixon,  as  owners  of  certain  lots  in  Wallace's  Addition  to 
Tacoma,  executed  and  delivered  to  Allen  C.  Mason  a  deed 
for  a  right  of  way  over  said  lots  for  a  railroad.  The  deed 
was  set  out  by  way  of  exhibit  to  the  complaint,  and  recites 
the  purpose  of  Mason  to  build  a  railroad,  the  consideration 
of  one  dollar,  and  the  benefit  to  accrue  to  the  grantors  fh)m 
the  construction  of  the  railroad.  The  granting  clause  gives 
to  the  grantee,  his  heirs  or  assigns,  **the  right  and  pri- 
vilege of  surveying  and  laying  out,  by  his  or  their  agents 
and  engineers,  through,  over,  across  and  along  the  land  here- 
inbefore described  the  route  and  site  of  said  railroad,"  and 
grants,  bargains,  sells  and  conveys  unto  the  said  party  of  the 
second  part  and  to  his  heirs  and  assigns,  a  right  of  way  for 
said  railroad,  twelve  feet  in  width,  to  be  located  by  him  or 
them,  through,  over,  across  and  along  said  land.  The  re- 
maining portions  of  the  conveyance  read  as  follows  : 

**  To  have  and  to  hold  the  same  to  the  said  party  of  the 
second  part,  and  to  his  heirs  and  assigns,  so  long  as  the  same 
shall  be  used  for  the  operation  of  a  railroad. 

**  Provided,  nevertheless,  and  these  presents  are  upon  the 
express  conditions : 
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**  First.  That  the  said  party  of  the  second  part,  his  heirs 
or  assigns,  shall  construct  and  complete  said  railroad  on  or 
before  the  first  day  of  January,  eighteen  hundred  and  eighty- 
eight. 

•  *  Second.  That  the  party  of  the  second  part,  his  heirs  or 
assigns,  shall  not  fence  said  right  of  way. 

"Third.  That  the  granting  of  said  right  of  way  shall 
not  in  any  manner  prejudice  the  right  of  the  parties  of  the 
first  part,  heitB  or  assigns,  to  cross  and  re-cross  the  same,  and 
should  said  right  of  way  be  located  on  the  shore  line,  it  shall 
not  prejudice  any  right  which  parties  of  the  first  part,  their 
heirs  or  assigns  would  otherwise  have  had  by  reason  of  said 
land  fi-onting  tide  water.*' 

The  complaint  shows  the  conveyance  of  this  right  of  way 
by  Mason  to  the  respondent,  and  the  failure  of  each  to  con- 
struct the  railroad  on  or  before  January  i,  1888  ;  and  after 
alleging  that  January  13,  1888,  the  Nixons  conveyed  their 
interest  in  the  said  lots  to  appellants,  who  are  now  the  own- 
ers of  the  same,  it  demands  the  cancellation  of  the  right  of 
way  deeds,  and  the  possession  of  the  lands. 

There  was  a  demurrer  to  this  complaint : 

1.  For  a  defect  of  parties,  to- wit,  the  Nixons,  for  that  the 
alleged  breach  of  the  conditions,  if  any,  inured  only  to  all 
of  the  grantors  named  in  the  deed,  and  could  not  be  taken 
advantage  of  by  part  of  them. 

2.  That  there  was  not  a  statement  of  facts  sufficient  to 
constitute  a  cause  of  action. 

There  were  other  specific  points  stated  in  the  demurrer, 
and  an  allegation  of  estoppel,  by  conduct ;  but  the  case  as 
presented  here  is  covered  by  the  two  assignments  noted. 

It  seems  to  us  that  the  theory  of  appellants  as  to  the  na- 
ture of  this  action  is  correct,  viz.,  that  it  is  brought  under 
Code  Proc.,  §  529,  and  not  under  §  544.  As  the  former  sec- 
tion existed  in  the  Code  of  1881  (§  536),  it  maybe  doubtful 
whether  the  whole  of  the  relief  herein  demanded  could  have 
been  had,  but  as  it  was  amended  in  1890,  it  seems  to  cover 
the  whole  ground.  Under  the  common  law,  if  the  estate 
were  a  grant  in  fee,  two  actions  would  have  been  necessary, 
one  to  remove  the  cloud  and  another  to  recover  the  pos- 
session.    Section  544,  now,  as  formerly,  when  it  was  a  part 
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o^  §  551  (Code  of  188 1),  provides  for  many  cases,  one  of 
which  would  be  the  removal  of  a  cloud  upon  title,  at  the  suit 
of  one  in  possession,  or  by  one  out  of  possession  when  no 
one  is  in  possession.  Smith  v.  IVingard,  3  Wash  T.  291 
(13  Pac.  717),  was  a  case  of  one  in  possession  suing  under 
ch.  46  of  the  Code  of  1881,  when  ch.  47  provided  the  proper 
remedy.  Spithillv,  Jones,  3  Wash.  290  (28  Pac.  531),  is  in 
line  with  Smith  v.  Wingard.  The  complaint  alleges  that 
the  defendant  is  in  possession,  and  the  ultimate  object  is  to  re- 
cover that  possession.  Under  the  statute  there  may  be  some 
difficulty  in  trying  a  case  in  which  both  legal  and  equitable 
principles  are  necessarily  involved,  to  a  jury ;  but  that  is  a 
matter  yet  to  be  reached. 

Before  determining  the  question  of  parties  it  is  necessary, 
we  think,  to  ascertain  what  the  deed  conveyed,  and  whether 
the  building  of  the  proposed  railroad  was  a  covenant  or  a 
condition  subsequent.  The  respondent  treats  the  deed  as  a 
conveyance  in  fee,  and  maintains  that  the  agreement  to  build 
the  railroad  was  a  covenant  merely.  We  do  not  agree  with 
this  position  on  either  point.  The  conveyance  is  one  of 
a  mere  right  of  way  habendum  to  the  grantee  **so  long  as 
the  same  shall  be  used  for  the  operation  of  a  railroad."  The 
right-of-way  must  not  be  fenced,  and  the  grantors  must  not 
be  interfered  with  in  their  right  to  cross  and  re-cross  at  will. 
These  provisions  are  inconsistent  with  the  idea  of  an  in- 
tention to  grant  a  fee,  and  show  the  grant  of  an  easement 
only  for  a  particular  ptupose  and  while  it  may  be  used  for 
that  purpose. 

A  number  of  cases  are  cited  to  the  point  that  none  but  the 
grantors  or  their  heirs  can  maintain  an  action  of  this  kind 
to  declare  a  forfeiture  for  breach  of  a  condition,  the  right  to 
take  advantage  of  such  a  breach  being  neither  assignable 
nor  severable.  But  we  find  upon  examination  that  this  rule 
applies  only  to'  estates  in  fee.  Nicoll  v,  N.  Y.  &  Erie  R,  R. 
Co.y  12  N.  Y.  121 ;  Cook  v.  Wardens,  etc,,  5  Hun,  293 ;  C(de 
V.  Irvine,  6  Hill,  634;  SchtUenberg  v,  Harriman,  21  Wall. 
44 ;  Riuh  V.  Rock  Island,  97  U.  S.  693. 

In  the  case  of  an  easement  the  rule  must  be  diflFerent,  as 
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the  title  is  never  divested,  and  the  owner  of  the  land,  who- 
ever he  may  be,  can  take  advantage  of  an  abandonment. 
Washburn,  Easements  and  Servitudes  (4th  ed.),  p.  292. 

The  case  before  us,  on  the  complaint,  is  like  that  of  Louis- 
ville, etc.,  R.  R.  Co.  V.  Covington,  2  Bush.  526. 

The  respondent  argues  the  case  in  its  brief  as  though  there 
were  facts  which  would  estop  the  appellants  from  maintain- 
ing the  action  because  they  had  waived  the  breach  and  per- 
mitted the  building  of  the  railroad  after  the  time  fixed  in  the 
deed  for  its  completion.  But  there  are  no  such  facts  in  the 
record. 

Judgment  reversed  and  cause  remanded  with  directions  to 
overrule  the  demurrer. 

Dunbar,  C:  J.,  and  Hoyt  and  Scott,  JJ.,  concur. 


TNo.  1387.    Decided  December  a6. 1894.] 

Frkdkrick  W.   Ward,  Respondent,  v,   Nationai,  Fire 
Insurance  Company,  Appellant. 

IKSURANC8 — CONDITIONS    OP    POLICY — COPIBS    OP    INVOICES    AND 

ACCOUNTS. 

Where  one  of  the  conditions  of  a  policy  of  fire  insurance  is  that 
the  assured  ''shall  produce  all  books  of  account,  bills,  invoices  and 
other  vouchers,  or  certified  copies  thereof  if  the  originals  be  lost,** 
for  the  examination  of  the  insurer,  the  assured  cannot  recover  on  the 
policy  unless  he  complies  substantially  with  such  condition,  and  the 
fact  that  it  may  not  be  in  his  power  to  produce  all  the  lost  originals, 
"will  not  excuse  his  failure  to  produce  such  as  may  be  obtainable. 

Appeal  from  Superior  Court,  King  County, 

Scott,  Corson  &  IVinstock,  for  appellant. 

A  lull  compliance  with  the  condition  requiring  the  assured  to  pro- 
duce books  of  account,  invoices,  etc.,  was  indispensable  to  a  right  of 
action  upon  the  policy,  unless  a  compliance  was  impossible  or  was 
waived  by  the  insurer.     0*Brien  v.  Commercial  Fire  Ins,  Co.,  63  N. 
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Y.  io8 ;  Barbour,  Ins.,  4  83  et  seq,\  Johnson  v.  Pfusnix  Ins.  Co,^  iia 
Mass.  49. 

Pratt  &  White,  for  respondent. 

All  that  can  be  requited  of  the  insured  is  to  render  as  full  and  par- 
ticular account  of  his  loss  as  the  nature  of  the  case  will  admit,  and 
if  all  his  books  and  papers  are  destroyed  so  that  he  cannot  itemize 
it,  a  general  statement  of  the  gross  amount  of  his  loss,  and  the 
nature,  character  and  value  of  the  property  destroyed,  is  a  compli- 
ance with  the  terms  of  thh  policy.  The  condition  of  a  policy  re- 
quiring the  insured  to  produce  his  books,  should  not  be  so  construed 
as  to  require  a  party  to  produce  books  which  he  had  not,  and  which 
without  fault  on  his  part  he  could  not  produce.  Bumstead  v.  Divi- 
dend Mutual  Ins,  Co.,  12  N.  Y.  92  ;  2  Wood,  Ins.,  p.  956 ;  Norton  v, 
Rensselaer  Ins,  G?.,  7  Cow.  645 ;  Peoples'  Fire  Ins.  Co.  v,  Pulver^  127 
111.  246 ;  Home  Ins.  Co.  v.  Cohen,  20  Grat.  312  ;  Aurora  Fire  Ins. 
Co.  V.Johnson,  46  Ind.  315  ;  McLaughlin  v.  Washington  Co.  Fire  Ins. 
Co.,  23  Wend.  525 ;  Mechanics^  Fire  Ins.  Co.  v.  Nichols,  16  N.  J.  Law, 
410;  Ha  rk ins  v.  Quincy  Mutual  Fire  Ins.  Co.,  id  Gray,  59 1 .  If  goods 
are  paid  for  in  cash  without  taking  vouchers,  he  is  not  bound,  at  the 
demand  of  the  insurer,  to  procure  from  the  person  furnishing  them 
certified  statements  of  their  account.  Goldsmith  v.  Gore  Dist.  Ins. 
a>.,27U.C.(C.P.;435. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J. — The  respondent  was  the  proprietor  of 
a  grocery  store  in  the  city  of  Seattle,  and  had  a  policy  of 
insurance  in  the  appellant  company  on  his  stock  of  goods. 
One  of  the  conditions  of  the  policy  was  as  follows : 

**As  often  as  required  the  assured  shall  exhibit  to  any 
person  designated  by  this  company  all  that  remains  of  any 
property  herein  described,  submit  to  examinations  under 
oath  by  any  person  named  by  this  company/  and  subscribe 
to  the  same  ;  and  shall  produce  all  books  of  account,  bills, 
invoices  and  other  vouchers,  or  certified  copies  thereof  if  the 
originals  be  lost,  and  permit  extracts  and  copies  thereof  to 
be  made,  at  such  reasonable  times  and  places  as  may  be 
designated  by  this  company  or  its  representatives.** 

The  respondent  made  proofs  of  loss  and  forwarded  them  to 
the  general  agent  of  the  company  at  San  Francisco,  and 
upon  receipt  of  these  proofs  the  manager  of  the  appellant 
wrote  the  respondent  the  following  letter : 
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**San  Francisco,  March  i,  1893. 
*' Frederick  W,  Ward,  Esq., 

'' Seattle,  Wash,: 

"  Dear  Sir: — ^We  are  in  receipt  of  what  purports  to  be 
notice  of  fire  and  proof  of  loss,  with  notary's  certificate  under 
Policy  No.  51,594,  issued  to  you  by  the  National  Fire  In- 
surance Company.  As  we  understand  from  your  prelimi- 
nary statement  that  the  books  of  account,  bills,  receipts  and 
vouchers  were  burned  in  said  fire,  we  are  compelled  to  ask 
you,  under  the  conditions  of  the  policy,  to  produce  certified 
copies  of  bills,  invoices  and  other  vouchers  in  support  of  the 
claim,  and  permit  extracts  and  copies  thereof  to  be  made  at 
this  company's  office  in  Seattle  at  such  time  as  may  here- 
after be  designated  after  being  advised  by  you  of  your  readi- 
ness to  produce  such  documents. 

•*  Yours  very  truly,  (Signed)  Geo.  D.  Dornin,  Mgr.'* 

To  this  letter  the  respondent  replied  as  follows  : 

**Seatti,e,  Wash.,  March  9,  1893. 
**  Geo.  D,  Dornin,  Esq,, 

^^  San  Francisco,  CaL: 
*'Dear  Sir: — Yours  of  the  ist  inst.  to  hand.  In  reply 
would  say  that  since  commencing  business  over  three  years 
ago  I  have  had  business  with  about  fifteen  different  whole- 
sale grocery  men  both  here  and  in  other  places  outside,  be- 
sides buying  considerable  goods  at  bankrupt  sales  and  job 
lots  around  the  city.  Besides  the  credit  purchase  I  have 
bought  for  cash  a  great  deal  of  merchandise,  where  it  would 
be  impossible  to  furnish  invoice.  Now  the  proposition  of 
furnishing  to  you  invoices  of  all  goods  bought  while  in  busi- 
ness I  would  be  pleased  to  do  providing  it  was  in  my  power 
to  do  so.  The  circumstances  that  attend  a  business  running 
so  long  are  such  that  it  renders  it  practically  impossible  to 
comply  with  your  request,  and  I  cannot  see  what  would  be 
gained  providing  it  was  possible.  I  furnished  what  I  sup- 
posed wotild  be  conclusive  evidence  that  at  the  time  of  the 
fire  I  had  more  goods  than  the  insurance  called  for,  and  I 
would  like  to  have  at  your  earliest  convenience  a  decisive 
answer  in  regards  to  proof  of  loss  furnished  you  as  to  whether 
you  intend  to  accept  it  and  settle  or  ignore  it  and  refuse 
settlement.  My  store  was  what  might  be  termed  a  general 
store,  consisting  of  groceries  principally. 

*' Yours,         (Signed)        F.  W.  Ward." 

To  this  the  appellant  replied  as  follows : 
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**San  Francisco,  March  24,  1893. 
*'F.  W.  Ward,  Esq,, 

"  Care  Ellsworth  &  McGrew,  Seattle,  Wash.: 
**  Dear  Sir: — I  am  in  receipt  of  your  favor  of  March  9, 
and  in  reply  beg  to  refer  you  to  the  conditions  of  the  policy 
of  insurance,  Section  10,  Lines  i  to  10  inclusive  ;  Section 
13,  Lines  i  and  2,  and  Section  14. 

*'  Yours  very  truly,  (Signed)  Geo.  D.  Dornin,  Mgr." 

The  Section  13  referred  to  provides  that  **  the  loss  shall 
not  become  payable  until  sixty  days  after  the  notice,  ascer- 
tainment, estimate  and  satisfactory  proof  of  the  loss  herein 
required  have  been  received  by  the  company  *';  and  Section 
14  above  referred  to  provides  that  '*  there  can  be  no  waiver 
of  any  condition  of  this  policy  unless  such  waiver  is  clearly 
expressed  in  this  policy  in  writing.** 

There  was  no  further  correspondence,  and  the  respond- 
ent sued  for  the  collection  of  the  claim  and  obtained  judg- 
ment as  prayed  for.  So  that  it  will  be  seen  that  there  is  but 
one  question  before  this  court,  and  that  is  whether  respond- 
ent's failure  to  furnish  his  original  books  of  account,  or  cer- 
tified copies  thereof,  and  duplicate  vouchers  of  goods  pur- 
chased by  him,  was  a  defense  to  the  action.  Authorities  are 
cited  by  both  appellant  and  respondent,  but  it  seems  to  us 
that  this  is  more  a  question  of  fact  than  of  law.  It  was  decided 
in  O'Brien  V,  Commercial  Fire  Ins.  Co.,  63  N.  Y.  108,  that — 

**  Where  a  policy  of  fire  insturance  upon  a  stock  of  goods 
contains  a  clause  providing  that  the  assured  will,  if  required, 
produce  as  part  of  his  proofs  of  loss  certified  copies  of  all 
bills  and  invoices,  the  originals  of  which  have  been  lost,  a 
failure  to  comply  with  the  condition  will  defeat  a  recovery 
upon  the  policy  in  the  absence  of  proof  of  waiver  or  of  in- 
ability, without  fault  of  the  insured,  fully  to  perform.** 

And  we  think  this  is  the  uniform  law  on  the  question.  In 
fact,  we  have  been  unable  to  find  any  authority  opposed  to 
this  proposition.  The  cases  cited  by  respondent  in  no  way 
militate  against  the  law  thus  announced.  They  simply  go 
to  the  extent  that  all  that  can  be  required  of  the  insured  is 
to  render  as  full  and  particular  an  account  of  his  loss  as  the 
nature  of  the  case  will  admit.    This  duty,  we  understand,  is 
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imposed  upon  the  insured  under  such  provisions  of  the  policy 
as  the  one  at  bar  by  all  the  courts,  while  some  courts  have 
gone  to  the  extreme,  on  the  other  hand,  of  holding  that  it 
"was  the  absolute  duty  of  the  insured  to  comply  with  the 
provisions  of  the  policy,  and  that  a  failure  under  any  cir- 
cumstances would  be  a  defense  to  the  action. 

We  think  this  is  carrying  the  rule  too  far,  but  it  certainly 
must  be  conceded  that  the  provision  set  forth  in  the  policy  in 
this  case  is  a  reasonable  one,  and  the  insured  should  be  re- 
quired to  comply  with  it,  if  possible.  This  is  a  provision  for 
the  benefit  of  the  insurer,  to  prevent  it  from  being  imposed 
upon  by  scheming  and  dishonest  men ;  a  provision  which 
they  have  a  right  to  incorporate  in  their  policy  and  a  very 
necessary  one  for  their  protection.  And  it  seems  to  us,  after 
an  examination  of  the  testimony  in  this  case,  that  there  was 
no  attempt  whatever  on  the  part  of  the  insured  to  comply 
with  this  provision.  It  is  true  that,  according  to  his  testi- 
mony, he  would  not  have  been  able  to  have  obtained  invoices 
of  the  goods  that  he  purchased  for  cash,  but  it  appears  that 
there  was  absolutely  nothing  to  prevent  him  from  obtaining 
the  invoices  and  bills  of  goods  that  he  had  purchased  on 
credit ;  and  it  can  reasonably  be  understood  that  a  copy  of 
those  bills  would  have  been  of  incalculable  benefit  to  the 
assurer  in  determining  whether  or  not  the  claim  was  a  just 
one. 

And  it  is  not  for  the  assured  in  the  face  of  such  an  agree- 
ment, to  determine  that  because  he  cannot  furnish  all  the 
proof  that  is  required,  he  will  refuse  to  furnish  any,  or  refuse 
to  aid  the  insurers  in  any  way  in  determining  questions  that 
are  of  vital  importance  to  them  in  the  case.  In  fact,  the  in- 
sured seems  from  the  start  to  have  cavalierly  settled  this  ques- 
tion, both  for  himself  and  the  other  party  to  the  agreement. 
He  stated  in  his  correspondence  that  he  could  not  see  what 
would  be  gained  in  furnishing  these  data,  if  it  were  possible; 
then  announces  that  he  furnished  what  he  supposed  would 
be  conclusive  evidence  that  at  the  time  of  the  fire  he  had 
more  goods  than  the  insurance  called  for,  evidently  resting 
upon  the  proof  that  he  had  furnished  outside  of  this  require- 
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ment.  It  might  have  been  conclusive  evidence,  but.  inas- 
much as  he  and  the  appellant  had  stipulated  what  kind  of 
evidence  should  be  required,  it  was  his  duty  to  furnish  that 
evidence  if  possible,  and  as  far  as  possible.  That  he  made 
no  eflFort  in  this  direction  is  plainly  manifest  from  his  own 
testimony.  On  page  lo  of  the  record  the  following  testi- 
mony appears : 

**  Q  Did  you  ever  make  any  inquiry  of  either  one  of  the 
houses  to  furnish  you  with  a  bill  of  the  goods  you  had  pur- 
chased ? 

A.     For  all  I  got  from  them  ? 

Q.     Did  you  or  did  you  not  ? 

A.     No. 

Q.  Now,  when  you  bought  goods  from  Roy  &  Co.  for 
cash,  after  this  fire,  did  you  ever  inquire  of  them  if  they 
had  any  record  of  sales  made  to  you  or  cash  paid  by  you 
for  goods  ? 

A.     It  was  not  necessary. 

Q.     Did  you  ever  make  any  inquiry  of  them  ? 

A.     No,  sir.'' 

Again  on  page  ii,  in  response  to  the  question  : 

*  *  You  never  went  there  to  inquire,  then,  whether  they  kept 
any  record  of  it.  Now  this  company  requested  you  to  do 
that  very  thing,  did  it  not  ? 

A.  The)^  requested  me  to  get  all  the  duplicate  bills  of  the 
business  done. 

Q.  And  you  never  got  any  of  them  or  tried  to  get  any  of 
them? 

A.     I  never  got  any ;  no,  sir. 

Q.     Did  you  try  ? 

A.     I  did  in  that  way. 

Q.     In  what  way  ? 

A.  Well,  I  knew  I  could  get  a  few  of  the  invoices  of  the 
goods. 

Q.     But  you  did  not  get  them,  did  you  ? 

A.     I  did  not  think  it  was  necessary. 

********** 

Q.  You  could  have  found  out  by  inquiring,  could  yt)u 
not? 

A.  If  I  had  gone  around,  I  suppose,  and  asked  them  to 
figure  up  everything  for  three  years  time  I  could  have  found 
out  who  I  bought  most  of. 

Q.     Was  not  that  what  was  requested  of  you  ? 
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A.  I  was  requested  to  get  duplicate  bills  of  all  the  busi- 
ness I  done,  not  one  or  two. 

Q.  And  because  you  could  not  get  everything  you  did 
not  get  anything  ? 

A.    Because  I  could  not  get  all." 

And  much  more  testimony  was  given  by  the  respondent 
to  the  same  effect.  All  through  his  testimony  he  seems  to 
place  great  stress  on  the  fact  that  he  was  commanded  to  pro- 
duce all  the  vouchers  for  the  last  three  years.  In  answer  to 
the  following  question  by  his  attorney:  **Mr.  Ward,  I 
wish  you  would  state  to  the  jury  how  long  this  demand  was 
made  on  you ;  how  long  they  asked  for  invoices  of  these 
goods,"  he  said  :  **  They  asked  for  the  full  time  I  was  in 
business,  three  years  and  a  month." 

Q.     Two  years  before  they  had  a  policy  on  the  goods  ? 
A.    About,  yes. 

Now  this  was  not  true  according  to  the  letter  which  he 
introduced  in  evidence  himself.  There  was  no  time  men- 
tioned. The  language  was:  **We  are  compelled  to  ask 
you,  under  the  conditions  of  the  policy,  to  produce  certified 
copies  of  bills,  invoices  and  other  vouchers  in  support  of  the 
claim  and  permit  extracts  and  copies  thereof  to  be  made," 
etc.  So  that  the  harsh  construction  which  the  witness  was 
placing  upon  this  letter,  to  the  jury,  is  not  borne  out  by  the 
letter  itself ;  and  the  testimony  of  this  witness  throughout 
is  not  characterized  by  that  frankness  by  which  it  ought 
to  be,  as  the  following  excerpt  shows : 

•*Q.     How  much  were  your  sales  per  month  ? 

A.    They  differed  in  different  months. 

Q.     Of  course,  but  I  want  the  average. 

A.     I  never  averaged  them  up. 

Q.  Cannot  you  give  this  jury  any  idea  of  the  average 
sales  per  month  ? 

A.     If  I  knew  exactly  how  much  I  sold — 

Q.  I  do  not  want  to  know  exactly.  I  want  you  to  at 
least  try  to  approximate. 

A.  I  could  not  form  a  correct  idea  of  the  average  per 
month.     I  might  say  a  thing  and  it  might  be  wrong. 

Q.  Then  how  do  you  know  what  the  value  of  these 
g^oods  were  ? 
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A.     How  do  I  know  that  ? 

Q.     Yes,  sir. 

A.     From  the  facts." 

It  will  be  seen  that  the  witness  has  just  refused  to  state 
any  facts,  and,  if  he  knew  as  little  about  his  business  as  his 
testimony  would  indicate,  it  would  become  very  important 
to  the  insurer  to  have  some  data  outside  of  his  own  testi- 
mony to  satisfy  it  of  the  amount  of  the  loss  or  of  the  goods 
that  were  actually  in  the  house  at  the  time  of  the  fire. 

The  testimony  oflfered  by  the  plaintiff,  without  considering 
the  testimony  offered  by  the  defense,  convinces  us  that  there 
was  no  attempt  on  the  part  of  the  insured  to  substantially 
comply,  or  to  comply  at  all,  with  the  provisions  of  the  agree- 
ment in  the  contract,  with  reference  to  furnishing  invoices 
and  bills  of  goods,  and  that  the  non-suit  asked  by  the  ap- 
pellant should  have  been  granted. 

The  judgment  will,  therefore,  be  reversed  and  the  cause 
remanded  with  instructions  to  grant  the  non-suit  asked. 

Scott,  Hoyt  and  Stiles,  JJ.,  concur. 


[No.  X388.    Decided  December  26,  1894.] 

Spears  &  Leonard  et  ai...  Respondents,  v.  F.  C.  Law- 
rence ET  ux..  Appellants. 

RoTHWRLL  Bros.  &  Mitchell  et  al..  Respondents,  v. 
F.  C.  Lawrence  et  ux..  Respondents,  R.  L  Morsb» 
Appellant. 

MECHANICS'  WENS— CLAIM  OF  SUB -CONTRACTOR— SUFFICIENCY  OF 
NOTICE — ESTOPPEL  OF  WIFE — LOST  INSTRUMENT — ^SECONDARY 
EVIDENCE — ^SURETY  ON  CONTRACTOR'S  BOND— RIGHT  TO  LIEN. 

A  lien  notice  setting  out  that  the  claimant  had  a  contract  with  the 
contractor  for  the  erection  of  defendant's  building  by  which  claim- 
ant was  to  furnish  the  material  and  do  the  work  necessary  to  the  fuU 
completion  of  the  painting  of  the  btdlding,  is  sufficient,  in  the  absence 
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of  a  ahowing  that  the  contract  between  the  contractor  and  his  sub- 
contractor was  fraudulent  or  improvident. 

Where  there  is  no  separate  contract  for  labor  and  materials,  but  one 
gross  contract  for  everything  required  in  the  prosecution  of  a  particular 
work,  it  is  unnecessary  that  the  lien  notice  in  setting  out  the  terms  of 
the  contract  should  claim  separate  amounts  for  materials  and  for 
labor. 

Although  the  authority  of  the  husband  to  contract  for  the  erection 
of  a  building  upon  the  separate  real  estate  of  his  wife  may  not  be 
shown,  yet  she  will  be  estopped  to  dispute  the  validity  of  a  mechan- 
ics' lien  thereon  when  it  appears  that  she  had  full  knowledge  of  the 
erection  of  the  building, 'was  in  and  around  it  during  the  course  of  its 
construction,  and  assisted  in  the  selection  of  the  colors  of  the  paints 
for  it. 

Failure  to  produce  a  bond  or  a  copy  thereof  before  trial,  upon  de- 
mand of  a  party  to  an  action  in  which  rights  under  the  bond  are  in 
controversy,  will  not  preclude  proof  of  its  loss  and  the  introduction 
upon  the  trial  of  secondary  evidence  of  its  contents,  when  sufficient 
excuse  for  the  failure  to  furnish  the  copy  is  shown  at  the  trial. 

A  surety  upon  an  indemnifying  bond,  given  by  a  contractor  for 
the  purpose  of  protecting  the  owner  of  a  building  against  liens,  can- 
not himself  enforce  a  lien  thereon,  although  the  owner  may  in  fact 
be  indebted  at  the  time  to  the  contractor. 

Appeal  from  Superior  Courts  Whatcom  County. 

Consolidated  actions  for  the  foreclosure  of  mechanics'  Hens 
against  the  premises  of  F.  C.  I^wrence  and  wife.  The 
lien  claim  of  Spears  &  Leonard  alleges  that  they  claim  a 
lien  upon  the  property  on  account  of  having  had  a  contract 
*'by  which  they  were  to  perform  certain  labor,  and  furnish 
materials  for  said  building,  and  the  following  is  a  statement 
of  the  terms  given  and  conditions  of  said  contract,  to-wit : 
Said  Spears  &  Leonard  were  to  furnish  all  the  labor  and 
materials  necessary  for  the  full  completion  of  the  painting  of 
said  building  for  which  they  were  to  have  the  price  or  sum 
of  two  hundred  and  ten  dollars  lawful  money  of  the  United 
States,  which  was  to  be  paid  them  when  the  work  was  com- 
pleted on  or  before  the  —  day  of  August,  1890."  There 
was  testimony  that  the  premises  improved  were  the  separate 
property  of  the  wife,  and  that  she  had  not  made  the  con- 
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tract  for  their  improvement,  but  the  evidence  showed  that, 
during  the  time  the  building  was  being  constructed,  she  was 
about  the  premises  with  her  husband  and  helped  select  the 
colors  of  paints  for  the  building. 

Bruce^  BroTvn  &  Cleveland^  for  appellants  I^awrence. 

The  surety  on  the  contractor's  bond  could  not  himself  enforce  a 
Hen.    Bugger  v,  Cresswell^  12  Atl.  829. 

Lien  claims  should  set  forth  such  an  account  as  discloses  the 
amount  of  material,  the  quality  and  value,  and  the  amount  of  labor 
in  separate  items  so  that  the  owner  may  judge  of  their  reasonable- 
ness. Gates  V.  Brotvn,  i  Wash.  470;  Warren  v,  Quade^  3  Wash. 
750;  Tacoma,  etc,^  Co,  v.  Kennedy^  4  Wash.  305;  Fairhaven  Land 
Co,  V.  Jordan^  5  Wash.  729 ;  Dexter  Norton  6f  Co,  v,  Wiley ^  2 
Wash.  171. 

DorTy  HadUy  &  Hadley,  for  appellant  Morse. 

That  a  bondsman  for  a  contractor  may  maintain  pxx>ceedings  for 
the  enforcement  of  liens  under  certain  circumstances  clearly  appears 
in  Simonson  v,  Thori^  31  N.  W.  861.  Failure  to  pursue  the  terms  of 
the  contract  strictly  discharges  the  surety.  Bragg  v,  Shain^  49  CaL 
131 ;  /V»cff  V,  Doyle^  26  N.  W.  14 ;  Miller  v,  Stewart,  9  Wheat.  703, 

J.J,  Weisenburger  9JiA  J.  JR.  Crites^  for  respondents  Spears 
&  Leonard. 

The  opinion  of  the  court  was  delivered  by 

HoYT,  J. — ^The  questions  raised  by  this  appeal  relate  to 
the  suflSdency  of  the  proceedings  of  the  lower  court  in  the 
foreclosure  of  certain  liens  against  the  property  of  F.  C, 
Lawrence  and  his  wife,  Ada  L.  Lawrence.  Such  proceed- 
ings were  had  in  a  consolidated  case  involving  a  large  num- 
ber of  liens,  all  growing  out  of  the  contract  of  one  R.  C. 
Jordan  to  erect  a  certain  building  for  the  defendant  P.  C. 
Lawrence.  The  parts  of  the  decree  which  are  here  for  re- 
view relate  to  claims  growing  out  of  two  of  such  liens. 
One  in  favor  of  plainti&  Spears  &  Leonard  was  sustained, 
and  a  decree  of  foreclosure  rendered  thereon,  from  which 
the  defendants  I^.  C.  Lawrence  and  Ada  L.  Lawrence  have 
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appealed.  The  other  relates  to  the  claim  of  R.  I.  Morse, 
which  was  disallowed  by  the  superior  court,  and  a  fore- 
closure denied,  and  from  that  part  of  the  decree  said  Morse 
has  prosecuted  an  appeal. 

We  will  first  examine  that  part  of  the  decree  relating  to 
the  lien  of  Spears  &  Leonard.  It  is  attacked  upon  only 
two  substantial  grounds.  The  first  relates  to  the  sufficiency 
of  the  lien  notice,  and  the  other  to  the  alleged  facts  that 
the  improvement  was  upon  the  separate  property  of  the 
wife,  Ada  L.  Lawrence,  and  that  no  authority  was  shown 
from  her  to  her  husband  to  enter  into  the  contract  under 
which  it  was  made. 

As  to  the  first  we  have  only  this  to  say :  The  lien  notice 
set  out  a  special  contract  by  Spears  &  Leonard  to  furnish 
the  materials  and  do  the  work  necessary  to  the  full  comple- 
tion of  the  painting  of  the  building  in  accordance  with  the 
contract  between  the  principal  contractor  and  said  Lawrence. 
And  while  it  is  true  that  the  owner  of  the  bmlding  would 
not  be  bound  by  the  contract  made  between  his  contractor 
and  the  sub-contractor,  if  it  was  shown  to  be  fraudulent  or 
improvident,  yet,  in  the  absence  of  such  showing,  it  must 
be  presumed  that  the  contract  is  such  as  would  be  enforced 
by  the  courts.  This  being  so,  we  think  the  statement  of 
the  contract  in  the  lien  notice  was  sufficient.  There  was  no 
separate  contract  for  the  labor  and  for  the  materials,  but  one 
gross  contract  for  everything  required  in  the  prosecution  of 
that  partictdar  work,  and  this  being  so  there  could  not  well 
be  set  out  a  claim  under  said  contract  for  separate  amounts 
for  materials  and  for  labor. 

As  to  the  fact  that  the  improvement  was  upon  property 
alleged  to  be  the  separate  estate  of  the  wife,  we  are  not 
satisfied  from  the  proofs  that  the  real  estate  in  question  was 
her  separate  estate ;  but  if  it  was,  her  objection  to  its  being 
subjected  to  the  lien  cannot  be  sustained,  for  the  reason  that 
such  acts  on  her  part,  in  connection  with  the  erection  of  the 
building,  were  shown  as  should  estop  her  fix>m  claiming  that 
she  was  not  bound  by  the  contract  of  the  husband  for  its 
erection.     The  decree  foreclosing  this  lien  was  warranted  by 
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the  proofs,  and  to  that  extent  it  is  affirmed,  but  in  so  &r  as 
it  purports  to  render  any  personal  judgment  against  said 
P.  C.  Lawrence  and  Ada  L.  Lawrence  it  must  be  modified, 
as  the  pleading  and  proofs  would  authorize  a  personal  judg- 
ment against  no  one  but  the  contractor,  R.  C.  Jordan. 

As  to  the  daim  of  said  R.  I.  Morse,  some  objections  are 
made  to  the  form  of  the  lien  notice,  but  the  principal  con- 
tention grows  out  of  the  alleged  fact  that  said  Morse  was  a 
surety  in  the  bond  given  by  the  contractor  Jordan  to  F.  C. 
Lawrence,  which  bond  was  so  given  for  the  purpose  of  secur- 
ing said  Lawrence  from  any  liens  being  enforced  against  the 
building.  This  objection  to  the  enforcement  of  the  lien  is 
combatted  by  the  appellant  Morse  for  two  reasons ;  one,  that 
it  does  not  appear  that  he  ever  signed  such  bond,  and  the 
other  that  if  he  did  he  is  not  thereby  precluded  from  enforce 
ing  his  lien. 

Before  the  cause  went  to  trial  a  proper  demand  was  made 
upon  the  counsel  for  Lawrence  for  said  bond,  or  a  copy 
thereof.  This  demand  was  not  complied  with,  nor  was  any 
reason  given  before  the  trial  for  non-compliance.  For  thia 
reason  it  is  contended  on  the  part  of  appellant  Morse  that 
neither  the  bond,  nor  the  fact  of  its  loss»  could  be  given  in 
evidence  upon  the  trial.  This  contention  cannot  be  main- 
tained. The  bond  having  been  lost,  it,  or  a  copy,  could  not 
be  furnished  in  accordance  with  the  demand,  and  there  is  no 
rule  which  requires  the  showing  to  that  effect  to  be  made 
before  the  trial.  Upon  the  trial  a  sufficient  excuse  for  non- 
compliance with  the  demand  was  shown,  and  thereby  the 
right  accrued  to  introduce  the  secondary  evidence  upon 
proof  of  the  loss  of  the  primary. 

This  leaves  but  one  question,  and  that  is  as  to  the  effect 
upon  the  lien  claim,  of  the  claimant  having  been  a  surety 
for  the  performance  of  the  contract  by  the  principal  con* 
tractor,  Jordan.  It  would  be  inequitable  to  allow  a  person 
to  enter  into  a  solemn  agreement  to  protect  another  from 
certain  contingencies,  and  thereafter,  and  while  such  agree- 
ment was  in  full  force,  to  himself  seek  to  enforce  the  special 
liability  which  he  had  obligated  himself  to  protect  against. 
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No  authority  has  been  dted  which,  in  our  opinion,  tends  to 
sustain  the  contention  of  appellant  that  he  could  maintain 
his  lien  under  these  circumstances.  He  seeks  to  found  this 
right  in  the  particular  case  at  bar  upon  the  fiict  that  it  was 
not  made  to  appear  that  the  defendants  Lawrence  would  be 
injured  by  having  this  lien  enforced.  However  that  may  be,  a 
sufficient  answer  is  that  what  he  guaranteed  to  the  defendant 
was  that  no  lien  should  be  filed  against  the  building,  and  in  the 
face  of  such  guaranty  he  will  not  be  permitted  to  do  that 
which  would  raise  a  direct  liability  on  his  part,  if  done.  If, 
as  a  matter  of  fact,  there  is  something  still  due  to  the  con- 
tractor Jordan  from  the  defendants  Lawrence,  it  can  be 
reached  without  the  aid  of  a  lien  against  the  building.  He 
can  prosecute  his  action  against  Jordan,  and  under  the  judg- 
ment recovered  against  him  reach  any  moneys  which  may 
be  due  him  from  the  owner  of  this  building,  or  from  any 
other  source. 

It  follows  that  that  portion  of  the  decree  finding  against 
the  defendant  R.  I.  Morse  must  also  be  affirmed.  The 
cause  will  be  remanded  with  instructions  to  affiom  the  decree 
when  modified  as  to  the  personal  judgment  against  the  de- 
fendants Lawrence  as  hereinbefore  suggested.  The  re- 
spondents will  recover  their  costs  on  appeal. 

Dunbar,  C.  J.,  and  Stiles  and  Scott,  JJ..  concur. 


[No.  1376.    Dedded  December  a6, 1894,1 

R.  I.  MoRSB,  Respondent,  v,  A.  Mansfield  et  al., 
Appellants. 

MECHANICS'  WENS— RIGHT  OF  SURETY  ON  CONTRACTORS*  BOND. 

One  who  sigiis  as  surety  a  contractor's  bond  securing  the  owner  of 
M.  building  from  the  enforcement  of  any  liens  against  the  building 
cannot  himself  file  and  enforce  a  lien  thereon. 

Appeal  from  Superior  Court,  Whatcom  County. 
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Bruce,  Br<nvn  &  Cleveland,  for  appellants. 
Dorr,  Hadley  &  HadUy,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

HoYT,  J. — The  only  question  necessary  to  a  decision  9f 
this  appeal  is  substantially  the  same  as  the  one  discussed  in 
the  case  of  Spears  v.  Lawrence,  ante,  p.  368.  Upon  the 
authority  of  what  was  therein  said  the  judgment  herein 
must  be  reversed,  unless  the  bond  which  was  executed  by 
Morse  in  favor  of  the  appellants  was  so  indefinite  that  no 
rights  could  be  founded  thereon. 

We  have  examined  the  conditions  of  the  bond,  and  while 
they  are  justly  subject  to  some  of  the  criticisms  of  the  re- 
spondent, we  are  unable  to  agree  with  his  claim  that  the 
intention  of  the  parties  cannot  be  gathered  therefrom.  It  is 
clear  to  us  fix)m  the  face  of  the  bond  that  it  was  the  inten- 
tion of  all  parties  thereto  that  the  owner  of  the  building 
should  thereby  be  secured  from  the  enforcement  of  any  liens 
against  the  property,  or  from  being  held  liable  on  any 
account  growing  out  of  the  contract  with  Jordan.  This 
appearing  from  the  face  of  the  bond  it  must  be  presumed 
that  the  sureties  intended  to  bind  themselves  to  that  end 
when  they  signed  it,  and  the  respondent  Morse  having  been 
one  of  the  sureties  he  could  not,  in  the  face  of  this  agree- 
ment to  protect  against  liens  under  the  contract,  file  and 
enforce  one  himself. 

Judgment  will  be  reversed  as  to  all  of  the  defendants  ex- 
cept Jordan,  and  the  cause  remanded  with  instructions  to 
dismiss  the  action  as  to  them. 

Dunbar,  C.  J.,  and  Stii^ks  and  Scott,  JJ.,  concur. 
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[No.  2391.    Decided  December  36,  2894.] 

Joseph  Esskncy,  Respondent,  v.  James  Essency,  Defend- 
ant^ Jerome  Catwn  et  ai..,  Appellants. 

PA&TIBS  ON  APPEAL— NOTICB— FARM  LABORER'S  WEN— ENFORLB- 
MENT^EVIDBNCB— LIBN  FOR  TEAM  WORK. 

Failure  to  serve  notice  of  appeal  upon  a  defendant  who  does  not 
appear  in  the  action  is  not  ground  fbr  dismissal  of  the  appeal. 

In  an  action  to  enforce  a  laborer's  lien  upon  certain  farm  products, 
evidence  is  competent  which  tends  to  show  that  plaintiff  was  in  fact 
interested  in  the  contract  made  by  the  owners  of  the  products  with 
another  for  the  raising  of  the  crops,  and  that  the  cost  of  production 
of  such  crops  had  been  fully  paid  under  the  contract. 

Semble^  that  Laws  1891,  ch.  75,  giving  farm  laborers  liens  upon 
crops  is  constitutional. 

SetnbU,  that  under  the  statute  providing  a  lien  for  farm  laborers 
no  lien  can  be  obtained  for  work  performed  by  a  team,  but  might  be 
maintained  for  the  labor  of  a  person  and  a  team,  where  there  is  no 
separate  specification  of  contract  price  for  person  and  team. 

Appeal  from  Superior  Courts  King  County. 

Alien  &  Powell^  for  appellants. 
Ronald  &  PileSy  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

HoYT,  J. — ^This  action  was  brought  to  secure  the  foreclos- 
ure of  a  lien  upon  certain  farm  products,  the  ownership  of 
which  was  alleged  to  have  been  in  the  defendant  James  Es- 
sency, for  whom  it  was  alleged  the  work  for  which  the  lien 
was  claimed  had  been  done.  The  other  defendants  were  al- 
lied to  have  some  interest  in  the  property,  the  extent  of 
which  was  unknown  to  the  plaintiff.  The  defendant  James 
Essency  never  appeared  in  the  action,  and  judgment  was 
taken  against  him  by  default.  The  defendants  Catlin  filed 
an  answer  putting  in  issue  most  of  the  allegations  of  the 
complaint,  and  setting  out  certain  affirmative  defenses.  The 
trial  resulted  in  a  finding  for  plaintiff  and  a  decree  for  the 
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foreclosure  of  his  lien  upon  the  property  for  the  amount 
found  due.  Prom  this  decree  the  defendants  Catlin  have 
prosecuted  this  appeal.  They  served  notice  of  appeal  upon 
the  plaintiff,  but  made  no  service  upon  the  defendant  James 
£ssency,  and  because  of  the  failure  to  serve  him  respondent 
moves  a  dismissal  of  the  appeal.  In  our  opinion  it  was  not 
necessary  to  serve  him,  he  not  having  appeared  in  the  ac- 
tion, and  the  motion  to  dismiss  must  be  denied. 

Many  reasons  are  set  out  in  the  brief  of  the  appellants 
why  the  decree  should  be  reversed.  The  one  most  relied 
upon  is  the  action  of  the  court  in  sustaining  the  objection 
of  the  plaintiff  to  certain  evidence  offered  by  the  appel- 
lants. It  was  claimed  by  the  appellants  that  the  plaintiff 
and  the  defendant  James  Kssency  were  mutually  interested 
in  the  contract,  for  the  raising  of  the  crops  upon  which  the 
lien  was  sought  to  be  enforced,  which  had  been  entered  into 
by  James  Essency  on  the  one  part  and  the  defendants  Cat- 
lin on  the  other.  And  to  establish  this  daim  they  sought 
to  prove  certain  admissions  of  the  plaintiff  for  the  purpose 
of  showing  that  he  was  a  partner  with  his  brother  in  the  con- 
duct of  the  farm  at  the  time  the  crops  in  question  were 
raised. 

The  court,  upon  the  objection  of  respondent,  refused  to 
allow  these  admissions  to  be  shown.  This  was  error.  The 
respondent  in  his  brief  does  not  contend  that  these  admis- 
sions were  incompetent,  if  they  tended  to  establish  the  fact 
for  which  they  were  sought  to  be  introduced,  but  he  claims 
that  they  did  not.  He  further  claims,  that  since  such  testi- 
mony  was  sought  to  be  elicited  on  the  re-examination  of  a 
witness,  its  admission  was  within  the  discretion  of  the  court, 
and  that  the  form  of  the  question  was  objectionable.  The 
exclusion  of  the  testimony  might  be  sustained  upon  these 
grounds  did  it  not  appear  from  the  record  that  the  ruling  of 
the  court  was  not  based  thereon.  If  the  court  had  intended 
to  exclude  the  testimony  upon  these  technical  objections  it 
should  have  so  stated,  in  order  that  the  appellants  might,  if 
possible,  have  avoided  them.  But  this  he  did  not  do,  and 
the  appellants  were  justified  from  what  was  said  between 
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court  and  counsel  in  assuming  that  the  exclusion  of  the  tes- 
timony was  because,  in  the  opinion  of  the  court,  it  was  in- 
competent 

For  these  reasons  the  action  of  the  court  can  not  be  sus- 
tained, if  the  testimony  was  in  fact  competent.  No  reason 
has  been  suggested  by  counsel  why  it  was  not.  In  fact,  re- 
spondent practically  concedes  its  competency,  and  we  are 
unable  to  see  an3rthing  which  would  have  justified  any  other 
course  on  his  part.  If  the  plaintiff  was  a  partner  with  his 
brother  in  the  contract  under  which  the  produce  was  raised, 
then  the  undisputed  proofs  showed  that  he  had  been  fully 
paid  for  his  labor.  Hence  the  question  as  to  whether  or  not 
lie  was  such  partner  was  material  to  the  issues,  and  the  ad- 
missions offered  were  of  such  a  nature  that  the  appellants- 
were  entitled  to  put  them  in  evidence  as  tending  to  establish 
the  partnership. 

For  this  error  the  decree  will  have  to  be  reversed  and  a 
new  trial  awarded.  And  for  the  purposes  of  such  new  trial 
it  will  be  necessary  for  us  to  state  our  conclusions  as  to 
some  of  the  other  questions  presented  by  the  briefe.  One 
of  these  is  as  to  the  constitutionality  of  the  law  authorizing 
liens  of  this  nature  ;  another  is  as  to  the  effect  of  certain 
subsequent  legislation  thereon.  We  shall  only  say  in  regard 
to  these  questions  that  we  are  not  satisfied  that  the  action 
of  the  superior  court  in  relation  thereto  was  erroneous,  and 
for  the  purposes  of  this  case  shall  hold  that  such  law  is  con- 
stitutional and  in  force.  But,  in  view  of  the  fact  that  there 
was  no  oral  argument  in  the  case  at  bar,  and  that  the  princi- 
pal reliance  was  upon  other  grounds  than  those  which  went 
to  the  validity  of  this  statute,  we  shall  leave  these  questions 
open  for  further  consideration  in  any  other  case  in  which 
they  may  be  raised. 

One  other  question  which  will  be  material  on  the  re-trial 
is  as  to  whether  or  not  a  lien  could  be  maintained  for  the 
labor  of  the  team  of  the  respondent.  The  statute  providing 
for  such  lien  applies  only  to  the  labor  of  the  person,  and 
thereunder  no  lien  will  lie  for  work  performed  by  the  team. 
It  is  probable  that  where  the  contract  is  for  the  labor  of  a 
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person  and  a  team,  for  a  certain  rate,  with  no  specification 
as  to  how  much  of  it  is  for  the  team  and  how  much  for  the 
person,  a  lien  could  be  maintained  for  the  contract  price  for 
the  labor  of  the  person  and  the  team.  But,  under  other 
circumstances  the  law  does  not  authorize  a  lien  for  the  labor 
of  the  team. 

Dunbar,  C.  J.,  and  Scott  and  Stiles,  JJ.,  concur. 


[No.  X408.    Decided  December  26, 1894.] 

Thb  City  of  New  Whatcom,  Respondent,  v.  The  Bei.l- 
INGHAM  Bay  Improvement  Company,  Appellant 

MtTNICIPAi;  CORPORATIONS— STREET  IMPROVEMENTS— BSTOPPBU 

Acquiescence  on  the  part  of  an  abutting  owner  in  a  street  improve- 
ment does  not  estop  him  to  claim  that  the  assessment  is  not  author- 
ized by  law. 

Appeal  from  Superior  Court,  Whatcom  County. 

C   W.  Dorr,  for  appellant. 

Cade  &  Freeman  21x16.  John  R,  Crites,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Stii.es,  J. — ^This  case  was  commenced  for  the  foreclosure 
of  a  street  assessment  lien,  for  the  improvement  of  Holly 
street  from  Forrest  to  Harrison.  It  was  in  nearly  all  of  its 
facts  exactly  like  City  of  New  Whatcom  v,  Bellingham  Bay 
Improvement  Co,,  9  Wash.  639  (38  Pac.  163);  but  having  been 
the  first  case  of  that  series  tried  there  was  a  judgment  for 
the  city.  The  method  of  assessing  cost  of  improvement  in 
front  of  each  lot  prevailed  in  this  instance  as  well  as  the 
others,  and  that  fact  must  cause  a  reversal. 

An  appeal  is  made  here  to  sustain  the  judgment  because 
the  agents  of  the  appellants  stood  by  and  saw  the  work  be- 
ing done  and  did  not  interfere  by  injunction.     Where  juris- 
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diction  has  been  obtained  to  do  such  work  by  local  assess- 
ments, acquiescence  on  the  part  of  the  abutting  owner  may 
be  invoked  against  a  claim  of  mere  irregularities  on  his  part, 
but  no  such  principle  can  be  applied  when  the  assessment  is 
one  not  authorized  by  law,  as  in  this  case.  Vancouver  v. 
Wintler,  8  Wash.  378  (36  Pac.  378);  Howell  v.  Tacotna,  3 
Wash.  711  (29  Pac.  447,  28  Am.  St.  Rep.  83);  Welty, 
Assessments,  §307;  State  v.  District  Courts  29  Minn.  63  (11 
N.  W.  133). 
Judgment  reversed  and  cause  remanded  for  dismissal. 

Dunbar,  C.  J.,  and  Scott,  J.,  concur. 


[No.  1424.    Dedded  December  36, 1894.] 
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W.  L.  AsHBR  ET  AL.,  Respondents y  v,  I/)Uis  Sekofsky  et     20 8| 

KJ..,  Appellants.  \^  m 

APPEAL — PILING  BOND— TIME  ALLOWED— STATBMBNT  OP   PACTS —      J?    379 

EXECUTION  SALE  OP  HOMESTEAD — EPPECT  OP  ABANDONMENT  ON  ■ 

SALE — VENDOR'S  LIEN — SUBROGATION. 

Under  Laws  1893,  p.  120,  requiring  an  appeal  to  be  taken  within 
six  months  after  the  entry  of  judgment  and  an  appeal  bond  to  be 
filed  within  five  days  after  notice,  it  is  sufficient  to  file  the  appeal 
bond  within  five  days  after  the  expiration  of  the  six  months,  when 
the  notice  of  appeal  has  been  given  on  the  last  day  of  that  period. 

Where  a  case  is  heard  upon  an  agreed  statement  of  facts,  stipu- 
lated to  be  all  the  facts  in  the  case,  and  the  decree  is  based  thereon, 
no  other  statement  of  facts  is  necessary  on  appeal. 

A  sheriff's  deed,  based  upon  an  execution  sale  of  a  lot  of  Ian,  dis 
void,  under  the  homestead  law,  when  it  appears  that  the  lot  was  the 
only  real  property  of  the  execution  defendants  in  the  state,  that  they 
occupied  it  as  the  family  residence,  and  that  it  was  worth  less  than 
one  thousand  dollars ;  that  they  claimed  it  as  exempt,  and  took 
every  means  to  prevent  the  sale  by  notifying  the  sheriff,  warning 
purchasers,  and  protesting  against  confirmation. 

One  who  merely  lends  money  to  pay  the  purchase  price  of  land  is 
not  subrogated  to  the  vendor's  lien. 
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The  fact  that  a  judgment  debtor,  after  a  Toid  execntion  sale  of  hit 
homestead  and  the  execution  of  a  sheriff 's  deed  thereto,  sells  the 
land  to  a  third  party  and  removes  therefrom,  will  not  cure  the  in- 
validity of  the  sheriff's  deed. 

Appeal  from  Superior  Courts    Whatcom  Caunfy. 

Black  &  Leaming^  for  appellants. 

A  statement  of  facts  in  this  case  is  whoUy  unnecessary.  The  case 
below  was  tried  on  written  evidence,  stipulated  to  be  all  the  evidence, 
duly  filed  and  made  a  part  of  the  record  by  reference  thereto  in  the 
findings  of  fact  signed  by  the  court.  Huntley's  Code,  4  719 ;  How- 
ard  V,  RosSy  3  Wash.  295  ;  Ewing  v.  Van.  Wagenen^  6  Wash.  47. 

The  nature  of  the  homestead  lien  is  such  that  a  sheriff^s  sale  will 
dispossess  the  debtor  from  the  fee  title  of  the  estate,  subject  only  to 
the  debtor's  right  of  possession,  which  right  of  possession  ceases  and 
is  lost  if  abandoned  by  him.  Black  v.  Curran,  14  Wall.  463  ;  Bunn 
V,  Lindsay,  95  Mo.  250  (6  Am.  St.  Rep.  51) ;  Af orris  v.  Balkkam,  75 
Tex.  Ill  (16  Am.  St.  Rep.  874). 

/ohn  R.  Crites^  for  respondents. 

Sale  of  homestead  is  void  and  passes  no  title.  Kendall  v,  Clark^ 
70  Am.  Dec.  691 ;  Wiggins  v.  Chance^  54  IlL  175  ;  McMillan  v.  Mau^ 
X  Wash.  26 ;  Philbrick  v.  Andrews,  8  Wash.  7 ;  Hartwell  v,  McDon- 
ald, 69  111.  293  ;  Freeman,  Executions  (ist  ed.),  §4  109,  215 ;  Thomp- 
son, Homesteads,  $  625. 

The  opinion  of  the  court  was  delivered  by 

Stilks,  J.— The  notice  of  appeal  in  this  case  was  served 
on  the  last  day  allowed  by  the  statute,  and  the  bond  was 
filed  four  days  later.  Respondents  move  to  dismiss  under 
the  claim  that  the  appeal  must  be  perfected  by  the  filing  of 
the  bond  within  six  months. 

Section  3  of  the  appeal  act  (Laws  1893,  p.  120)  requires 
an  appeal  to  be  **  taken ''  within  six  months  after  notice  of 
the  entry  of  judgment  in  cases  of  this  kind.  The  **  taking  '* 
of  an  appeal  is  affected  by  giving  notice  (§  4).  The  fiuluie 
to  file  a  bond  within  five  days  renders  the  notice  **  ineffect- 
ual,*' but  the  bond  may  be  filed  within  five  da3rs  notwith* 
standing  the  time  for  giving  notice  may  have  expired.     In 
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short,  the  statute  allows  six  months  to  give  notice,  and  five 
days  more  to  file  the  bond. 

Motion  denied. 

A  motion  is  also  made  to  strike  the  statement  of  facts ;  but 
it  will  be  disregarded.  The  case  was  heard  upon  an  agreed 
statement  of  facts,  stipulated  to  be  all  the  facts  in  the  case, 
and  signed  by  the  attorneys  and  filed.  The  decree  shows 
that  it  was  based  on  the  stipulation  ;  and  the  statement  of 
facts  is  nothing  but  a  duplication  of  it,  with  the  unnecessary 
addition  of  the  entire  record,  including  the  cost  bill.  No 
statement  was  necessary. 

This  was  an  action  to  remove  the  doud  upon  respondents* 
title  to  a  lot  of  land,  created  by  a  sheriflPs  deed  upon  exe- 
cution issued  to  satisfy  a  judgment  rendered  by  a  justice  of 
the  peace.  The  complaint  was  based  upon  want  of  juris- 
diction in  the  justice  over  the  person  of  one  of  the  defend- 
ants in  the  original  action,  upon  certain  irregularities  in  the 
proceedings,  and  upon  the  fact  that  the  lot  was  the  home- 
stead of  the  respondents  at  the  time  of  the  levy  and  sale. 
We  shall  notice  only  the  last  of  the  grounds  mentioned. 

The  agreed  statement  showed  that  the  lot  was  the  only 
real  property  of  the  respondents  in  the  state ;  that  they 
occupied  it  as  the  family  residence  ;  that  it  was  worth  less 
than  one  thousand  dollars,  and  that  they  claimed  it  as  ex- 
empt, and  took  every  means  to  prevent  the  sale  by  notifying 
the  sheriff,  warning  purchasers  and  protesting  against  con- 
firmation. These  facts  justified  the  action  of  the  court  in 
holding  the  sale  and  deed  to  be  void.     Code  Proc.,  8  481. 

Appellants'  contention  is,  first,  that  the  judgment  was  for 
purchase  money  of  the  lot ;  but  the  record  does  not  bear 
them  out,  as  it  was  for  money  borrowed  to  pay  purchase 
money  only.  One  who  merely  lends  money  to  pay  pur- 
chase money  is  not  subrogated  to  the  vendor's  lien  of  the 
seller.  Secondly,  the  position  is  taken  that,  because,  after 
the  sale  and  deed,  respondents  removed  firom  the  land,  and 
executed  a  deed  for  it  to  a  third  party,  the  invalidity  of  the 
sheriff's  deed  was  thereby  cured.  It  may  be  that  upon  an 
abandonment  of  a  homestead,  the  claimant  still  retaining  the 
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title,  a  properly  docketed  judgment  lien  will  attach  to  the 
land,  but  an  abandonment  does  not  relate  so  as  to  give  valid- 
ity to  a  sale  void  when  it  was  made.  In  this  state  the  sale 
of  a  homestead  worth  less  than  one  thousand  dollars  upon 
execution  is  void,  and  the  title  is  not  disturbed.  This  is 
the  universal  rule  under  statutes  like  ours.  Thompson, 
Homestead  &  Ex.,  §  625  et  seq. 
Judgment  affirmed. 

Dunbar,  C.  J.,  and  Scott  and  Hoyt,  JJ.,  concur. 


j22     72  1^0 '  i443«    Decided  December  16, 1894.] 

Simon   Rumpf  kt  al.,  Respondents^  v.  E.  Barto  etal.. 
Appellants. 

BAILMBNT— CONDITIONAI,    SALB— PLBDGB    BY    BAILBB— RIGHT    OF 
OWNBR  TO    RBCOVBR — INSTRUCTIONS. 

Where  goods  are  delivered  to  a  person  under  an  agreement  evi- 
denced by  a  memorandum  as  follows:  '*  These  goods  are  sent  for 
your  inspection,  the  property  of  Rumpf  &  Mayer,  and  to  be  returned 
to  them  within  demand  days.  Sale  only  takes  effect  from  date  of 
their  approval  of  your  selection,  and  until  then  goods  are  to  be  held 
subject  to  their  order,"  the  transaction  constitutes  a  bailment  and 
not  a  conditional  sale. 

Where  the  bailee  in  such  a  case,  without  authority  to  sell  or  pawn, 
is  given  goods  to  show  to  a  proposed  customer,  and  the  bailee  deliv- 
ers the  goods  to  a  third  person  to  sell  or  pawn,  and  the  latter  pawns 
same  and  absconds  with  the  proceeds,  the  legal  owner  is  entitled  to 
recover  the  x>ossession  of  the  goods. 

In  an  action  of  replevin  to  recover  stolen  goods  pledged  to  a  pawn- 
broker, the  defendant  is  not  entitled  to  instructions  on  the  theory, 
that  he  had  a  right  to  rely  upon  the  apparent  title  or  the  appftKOt 
Agency  of  the  pledgor. 

Appeal  from  Superior  Courts  King  County. 

Blaine  &  De  Vries,  for  appellants. 

Fishback,  Sapp  &  Ferry,  for  respondents. 
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The  opinion  of  the  court  was  delivered  by 

Stii.es,  J. — ^Replevin  of  diamond  jewelry  of  the  alleged 
value  of  $352.50.  Verdict  for  plaintiflFs,  assessing  the  value 
at  $275.  Respondents  delivered  the  jewelry  in  question  to 
one  Reichart,  with  the  following  memorandum  : 

'  *  These  goods  are  sent  for  your  inspection,  the  property  of 
Rumpf  &  Mayer,  and  to  be  returned  to  them  within 
••  demand"  [in  writing]  days.  Sale  only  takes  effect  from 
date  of  their  approval  of  your  selection,  and  until  then  goods 
are  to  be  held  subject  to  their  order."     (Description.) 

Appellants  claim  that  this  paper  shows  a  conditional  sale, 
subject  to  record  under  the  act  of  1893  (Laws,  p.  253);  but 
upon  its  face  we  should  denominate  it  only  a  memorandum 
of  bailment  for  inspection  until  demand,  as  though  the  goods 
had  been  entrusted  to  a  possible  purchaser  for  examination, 
the  matter  of  sale,  at  the  price  named,  or  return,  being  at 
his  option.    Under  the  evidence  the  goods  were  delivered  to 
Reichart  for  the  purpose  of  showing  them  to  a  third  person 
to  whom  he  represented  he  might  be  able  to  make  a  sale 
of  them.      Reichart  had  no  customer,   but  he  made  an 
arrangement  with  one  Mayberry,  by  which  the  latter  was  to 
sell  or  .pawn  the  goods  for  not  less  than  four  hundred  dollars, 
which  sum  was  to  be  paid  Reichart,  and  they  were  to  divide 
the   proceeds  above  that  sum.    This  would  have  enabled 
Reichart  to  pay  the  price  set  by  respondents,  $352.50,  and 
no  one  would  have  been  the  wiser.     But  Mayberry  pawned 
them  to  appellants  for  $250,  and  ran  away  with  the  whole 
stun,  he  knowing  that  the  goods  did  not  belong  to  Reichart 
Appellants  claimed  to  have  bought  the  goods  from  May- 
berry, he  at  the  time  being  the  apparent  owner,  and  so  rep- 
resenting himself.     They  were  licensed  pawnbrokers,  and  in 
order  to  avoid  what  they  feared  might  be  a  legal  necessity 
to  foreclose  on  their  pledges,  they  adopted  a  plan  of  taking 
from  each  pledgor  a  bill  of  sale,  and  gave  in  return  an  agree- 
ment to  re-sell  within  a  designated  time  for  a  sum  including 
the  amount  loaned  and  interest.     As  between  themselves 
and  Mayberry  appellants  might  have  been  able  to  maintain 
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the  letter  of  their  contract ;  but  respondents  are  held  only 
to  the  actual  transaction,  which  was  that  of  pawning. 

The  first  error  urged  was  in  the  admission  of  the  memo- 
randum given  Reichart,  on  the  ground  that  it  shows  an  un- 
recorded conditional  sale.  The  paper  was  for  the  construc- 
tion of  the  court,  and  bore  nothing  of  the  character  of  a 
sale  ;  nor  did  the  evidence  in  any  way  qualify  it. 

Next  it  is  complained  that  the  court  did  not  submit  to 
the  jury  proper  instructions  on  the  theory  that  the  appel- 
lants had  a  right  to  rely  upon  the  apparent  title  of  May- 
berry,  or  if  not  that  then  upon  his  apparent  agency.  There 
may  have  been  some  error  in  the  charges  given  (and  of  them 
there  is  also  complaint)  but  none  of  them  were  harmftd  to 
the  appellants.  The  charges  refused  were  properly  refused, 
because  there  was  in  the  case,  as  presented,  no  question  of 
apparent  ownership  or  agency. 

Mayberry  was  simply  a  thief  who  had  got  possession  of 
the  goods  under  a  pretense  of  fairly  selling  or  pawning 
them,  and  accounting  for  the  proceeds,  firom  one  who  had 
no  authority  either  to  sell  or  pawn,  and  appellants  had  no 
knowledge  of  any  fact  and  relied  upon  no  fact  which  would 
relieve  them  firom  the  ordinary  rules  fixing  the  liability  of 
persons  purchasing,  or  loaning  money  upon,  stolen  goods. 
Neither  party  was  in  any  way  in  fault,  and  in  such  a 
the  legal  owner  is  entitled  to  the  possession. 

Judgment  affirmed. 

HoYT  and  ScoTT,  JJ.,  concur. 


[No.  X456.    Decided  December  26, 1894.] 

B.  F.  Jacobs,  Respondent,  v.  The  City  of  Puyai.lup, 
Appellant. 

APPSAI^^DBCISION  INVOI.VING  VAI.IDITY  OF  STATUTE. 

In  an  action  to  recover  for  legal  services  in  procuring  the  re-in- 
corporation of  a  city  which  had  been  illegally  incorporated,  no 
question  can  be  raised  as  to  the  validity  of  a  statute,  althot^h  one 
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of  the  defenses  relied  upon  is  the  invalidity  of  the  prior  incorporation 
and  want  of  authority  to  employ  plaintiff,  when  the  court  in  sub- 
mitting the  case  to  the  jury  expressly  instructs  them  that  unless  they 
find  that  plaintiff  was  employed  on  behalf  of  the  people  of  the  city 
to  perform  the  services  alleged,  and  that  such  services  were  per- 
formed and  were  necessary  to  such  re-incorporation,  and  that  the 
defendant  accepted  the  benefits  thereof  and  ratified  the  employ- 
ment and  agreed  to  pay  for  the  same,  they  must  find  for  defendant ; 
and  in  such  case,  the  amount  involved  being  less  than  two  hundred 
dollars,  the  supreme  court  has  no  jurisdiction  of  the  case  on  appeal. 

Appeal  from  Superior  Courts  Pierce  County. 

A.  C,  Dresbach,  for  appellant. 

B.  F,  Jacobs  and  H,  G,  Rowland,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

S<ioTT,  J. — The  respondent  moves  to  dismiss  this  appeal 
for  the  reason  that  the  original  amount  in  controversy  was 
less  than  two  hundred  dollars.  The  appellant  admits  this, 
but  contends  that  the  decision  of  the  cause  involves  the  val- 
idity of  a  statute.  The  action  is  founded  upon  the  following 
circumstances  :  Plaintiff  is  an  attorney  at  law,  and  claims 
to  have  been  employed  by  certain  citizens  of  the  city  of  Puy- 
allup,  prior  to  its  incorporation,  who  were  purporting  to  act 
for  the  inhabitants  at  large,  to  take  the  necessary  steps  to  in- 
corporate said  city,  and  that  by  virtue  thereof  said  city  be- 
came indebted  to  him  in  the  sum  of  $140.  Prior  to  said 
employment  there  had  been  an  attempted  incorporation  of 
said  city,  which,  however,  was,  or  was  supposed  to  be,  in- 
valid, and  the  employment  of  the  plaintiff  was  by  the  city 
council  as  it  existed  under  such  prior  incorporation.  The 
defendant  demurred  to  the  complaint  on  the  ground  that  it 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
which  was  overruled,  whereupon  issue  was  joined,  and  one 
of  the  defenses  relied  upon  was  the  invalidity  of  the  prior 
incorporation  and  want  of  authority,  upon  the  part  of  the 
persons  purporting  to  represent  the  city,  to  employ  the  plain- 
tiff to  perform  the  services  in  question.     But  in  submitting 
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the  case  to  the  jury,  the  court  expressly  instructed  them  that 
unless  they  found  that  the  plaintiff  was  employed  on  behalf 
of  the  people  of  the  city  of  Puyallup  to  perform  the  services 
alleged,  and  that  such  services  were  performed,  and  were 
necessary  to  such  re-incorporation,  and  that  the  defendant 
accepted  the  benefits  thereof,  and  ratified  such  employment, 
and  agreed  to  pay  for  the  same,  they  must  find  for  the  de- 
fendant. In  so  submitting  the  case  to  the  jury  all  question 
as  to  the  validity  of  the  statute  was  eliminated  from  the 
case,  and  the  rights  of  the  plaintiff  were  made  to  depend 
upon  the  question  of  fact  only ;  and  the  amount  recovered 
being  less  than  two  hundred  dollars  the  motion  to  dismiss 
must  prevail. 

Dunbar,  C.  J.,  and  Hoyt  and  SiMXES,  JJ.,  concur. 


[No.  1487.    Decided  December  96, 1894.] 

Wyatt  J.  Rucker  et  ai,..  Respondents,  v.  Studbbakkr 
Brothers  Manufacturing  Company,  Appellant, 

Z«ANDI^&D    and   tenant — ^ACTlON    FOR    RENT^-SUFFICIBNCT   OF 

EVIDENCE. 

In  an  action  for  the  recovery  of  rent  the  plaintiff  shonld  be  non- 
suited  when  the  only  evidence  tending  to  show  the  defendant's  ten- 
ancy is  the  fact  that  plaintiff  and  defendant  had  had  negotiations 
looking  to  a  lease  of  the  premises,  which,  however,  had  never  been 
consummated,  and  that  the  premises  had  been  taken  possession  of  by 
a  sub-agent  of  defendant's  agent,  and  used  for  the  storage  of  defend* 
ant's  goods,  which  such  sub-agent  held  for  sale  on  commission,  nndtf 
an  agreement  to  pay  aU  rent  and  storage  charges. 

Appeal  from  Superior  Court,  Snohomish  County. 

Cooky  &  Horan,  for  appellant. 

Crowley,  Sullivan  &  Grosscup,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Stii.ES,  J. — Respondents  brought  suit  against  the  appel- 
lant, which  is  a  corporation  existing  under  the  laws  of  Indi- 


RUCKER  V.  STUDBBAKER  BROS.  MFG.  CO.         887 
Dec.  1894.]  Opinion  of  the  Court— STii^BS  J. 

ana,  for  rent  of  premises  alleged  to  have  been  occupied  by 
it  at  an  agreed  rental  of  $35  per  month.  The  answer  con- 
tained a  general  denial  of  the  occupation  and  the  agreement 
to  pay  rent  in  any  amount. 

The  evidence  for  the  respondents  showed  that  they  had 
some  conversation  with  a  representative  of  appellant  in  re- 
gard to  leasing  a  room  for  the  transaction  of  its  business  at 
Everett,  and  respondents  proposed  to  rent  the  room  for  ten 
dollars  a  month  if  Everett  were  made  a  distributing  point 
for  the  lower  Sound  country,  or  at  thirty-five  dollars  if  a 
local  business  only  were  to  be  conducted  there.  It  was 
agreed  that  respondent  should  prepare  a  lease  and  send  it  to 
Portland  for  signature,  and  this  they  did.  In  answer,  a  let- 
ter was  returned  asking  that  the  lease,  which  called  for  ten 
dollars  a  month,  be  made  to  the  appellant's  general  agent  at 
Tacoma.  Respondents  then  wrote  that  they  would  not  make 
the  lease  to  the  Tacoma  agent  unless  they  received  a  guar- 
anty that  Everett  should  be  appellant's  distributing  point 
for  its  goods  on  the  Sound ;  if  the  room  was  to  be  used  only 
for  local  trade  the  rent  would  be  thirty-five  dollars.  The 
only  reply  to  this  was  that  the  agent  with  whom  the  nego- 
tiation had  taken  place  was  absent,  and  the  matter  had  been 
referred  to  him.  There  was  no  further  correspondence  or 
conversation.  The  blank  lease  was  returned  with  the  first 
of  appellant's  letters.  But  a  short  time  after  these  incidents 
some  one  put  Studebaker  wagons  and  buggies  into  the  room 
and  they  were  dealt  in  from  there  by  the  Everett  Trading 
Company,  which  had  a  general  store  next  door.  The  re- 
spondents did  not  attempt  to  account  for  this  occupation  of 
their  property,  otherwise  than  as  stated.  No  agent  of  ap- 
pellant was  there,  no  keys  were  given  out,  and  nothing  was 
said.  A  local  business  only  was  done,  and  respondents  bought 
one  of  the  wagons  and  gave  the  Everett  Trading  Company 
credit  for  it  on  its  own  account.  Some  months  after  this  oc- 
cupation commenced,  respondents  demanded  rent  of  the 
Trading  Company,  and  were  told  that  it  had  nothing  to  do 
with  the  matter — that  they  must  look  to  appellant.     No* 
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thing  was  said  to  appellant  until  nine  months  had  expired 
and  the  Everett  Trading  Company  had  failed. 

We  think  these  facts  presented  nothing  for  the  jury,  and 
that  there  should  have  been  a  non-suit.  All  the  negotiations 
were  clearly  based  on  the  proposition  of  a  lease ;  but  that 
was  entirely  abandoned.  Even  had  the  occupation  been 
that  of  appellant,  there  would  have  been  no  contract.  But 
the  most  that  appeared  was  that  Studebaker  wagons  were 
placed  there  for  sale  by  the  Everett  Trading  Company,  not 
by  appellant.  Respondents  say  they  understood  the  Trading 
Company  to  be  the  appellant's  agent,  but  their  understand- 
ing was  founded  only  on  the  fact  that  wagons  of  appellant's 
manufacture  were  sold  by  it.  No  conclusion  of  any  agency 
could  follow  from  such  premises. 

Upon  the  whole  case  as  it  went  to  the  jury  upon  the 
court's  instructions,  there  ought  to  have  been  a  verdict  for 
defendant.  The  uncontradicted  showing  was  that  for  sev- 
eral months  the  Trading  Company  was  merely  a  sub-agent 
of  the  general  agent  at  Tacoma,  and  that  from  June  29^ 
1893,  it  was  selling  these  wagons  under  a  commission  con- 
tract which  bound  it  to  pay  all  charges  for  storage,  rent,  etc. 

Judgment  reversed  and  cause  remanded  for  entry  of  a  non- 
suit. 

Dunbar,  C.  J.,  and  Hoyt  and  Scott,  JJ.,  concur. 
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I  89*  247| 

uT^i    Skagit  County,  Respondent,  v.  Fletcher  Stupes,  AppeU 

lanL 

CONSTITUTION AI,  I,AW — INVAWDITY  OF  STATuTB — DRAINAGB  ACT. 

That  portion  of  the  act  of  March  19,  1890  (Laws  of  1889-90,  p. 
652),  providing  for  the  taking  of  lands  for  right  of  way  for  the  con- 
struction of  ditches  being  unconstitutional,  the  whole  of  the  act  must 
fall  with  it,  as  the  remaining  provisions  axe  so  closely  connected 


SKAGIT  COUNTY  v.  STILBS  389 

1 

Dec.  1894.]  Opinion  of  the  Court—ScoTT,  J. 

therewith  that  full  effect  cannot  be  given  them  independent  of  that 
which  is  unconstitutional.    (Stiz«bs,  J.,  dissents). 

Appeal  from  Superior  Courts  Skagit  County. 

Million  &  Houser,  for  appellant. 
George  A.  Joiner^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J.— -This  was  an  application  in  the  court  below  on 
the  part  of  Skagit  County,  by  its  county  treasurer,  for  a 
judgment  against  the  defendant  for  a  delinquent  ditch  assess- 
ment of  the  year  1891,  together  with  the  penalty,  interest 
and  costs,  and  for  an  order  of  sale  thereon.  The  assessment 
was  sustained  and  judgment  rendered  as  prayed  for,  and  the 
defendant  appeals. 

One  of  the  questions  raised  is  as  to  the  constitutionality 
of  the  law  under  which  the  proceedings  were  had.  This 
law  was  before  this  court  for  consideration  in  Askam  v.  King 
County,  9  Wash,  i  (36  Pac.  1097),  which  case  involved  the 
right  of  the  county  to  condemn  lands  for  a  right  of  way  for 
a  ditch  ;  and  it  was  held  that  the  provisions  of  the  act  in 
that  respect  were  unconstitutional,  and  that  no  such  power 
was  conferred. 

It  is  contended  by  respondent,  however,  that  the  remain- 
ing portions  of  the  act  are  not  affected  by  that  decision  ;  that 
the  act  has  three  distinct  features :  first,  the  securing  of  the 
right  of  way,  which  the  decision  aforesaid  held  void ;  second, 
the  construction  of  the  improvement ;  and,  third,  the  appor- 
tionment of  benefits  and  assessment  of  the  cost  of  construc- 
tion, which  were  not  involved  in  the  case  aforesaid,  and 
which,  it  is  contended,  should  stand  independent  of  the  first 
proposition,  as  that  only  affected  the  securing  of  the  right  of 
way  under  the  power  of  eminent  domain  ;  and  that  the  right 
of  way  may  still  be  obtained  by  purchase,  in  which  case  the 
provisions  of  the  act  are  sufl&cient  for  the  enforcement  of  such 
undertakings. 

In  determining  whether  a  part  of  an  act  can  stand  where 
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another  part  has  been  held  unconstitutional,  a  different 
rule  as  to  presumptions  is  recognized  from  that  which  obtains 
where  the  whole  act  is  being  considered.  The  general  rule 
that  legislative  acts  are  primarily  presumed  to  be  constitu- 
tional, and  that  all  intendments  are  to  be  made  in  favor  of 
the  act  to  give  it  effect  according  to  the  mtent  of  the  law- 
making power  does  not  apply  in  such  cases,  as  the  upholding 
of  a  part  of  an  act  is  not  favored,  and  where  a  part  has  been 
held  unconstitutional,  and  the  remaining  portion  comes  up 
for  consideration  as  to  whether  it  can  stand  as  an  independ- 
ent proposition,  the  presumptions  are  generally  against  it, 
and  it  will  not  be  sustained  unless  *'  that  which  remains  is 
complete  in  itself  and  capable  of  being  executed  in  accord- 
ance with  the  apparent  legislative  intent  wholly  independent 
of  that  which  was  rejected.*'  Cooley,  Const.  Wm.  (5th 
ed.),  p.  212. 

When  so  construed,  can  the  remaining  portions  of  this 
act  stand  ?  It  is  plain  from  a  reading  of  the  act  (Laws 
1889-90,  p.  652),  that  the  only  way  provided  for  obtaining 
a  right  of  way  thereunder  was  by  condemnation  proceed- 
ings. Undoubtedly,  however,  a  person  could  donate  a  right 
of  way  for  such  a  ditch ;  but  it  is  an  entirely  different  ques- 
tion whether  the  commissioners  have  authority  to  acquire  a 
right  of  way  by  negotiating  a  purchase.  Under  the  pro- 
visions of  this  act,  a  petition  must  be  presented,  asking 
for  the  improvement  and  giving  a  general  description  of 
the  proposed  route.  A  bond  conditioned  for  the  payment 
of  all  costs  if  the  prayer  of  the  petition  is  not  granted,  or 
in  case  it  is  dismissed  for  any  cause,  must  be  filed  therewith ; 
whereupon  there  must  be  a  view  of  the  line  of  the  pro- 
posed ditch  and  a  report  thereon,  and  if  a  finding  is  made 
in  favor  of  the  improvement  there  must  be  a  survey  and 
definite  location  of  the  route,  etc.,  and  notice  given,  where- 
upon claims  for  damages  may  be  made,  and  various  objec- 
tions raised.  Sec.  17  (]>ws  1889-90,  p.  656)  authorizes  an 
appeal  from  allowances  made  by  the  commissioners  as  com- 
pensation for  lands  taken  for  the  right  of  way,  etc.,  by  any 
person  aggrieved,  and  although  subsequent  sections  seem  to 
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indicate  that  the  right  of  appeal  in  such  cases  is  limited  to 
the  owner  of  the  land  taken,  we  do  not  think  such  is  the 
intent  of  the  act.  If  the  landowner  has  a  right  to  appeal 
from  an  allowance  which  he  considers  too  small,  other  per- 
sons to  be  assessed  for  the  cost  of  the  improvement  should 
have  the  right  to  appeal  from  an  excessive  one,  as  they  are 
certainly  aggrieved  thereby,  and  consequently  come  within 
the  provisions  of  §  17.  Now,  aside  from  the  fact  that  the 
act  nowhere  gives  the  county  the  right  to  purchase  a  right  of 
way  for  such  an  improvement,  it  is  apparent  that  if  the  com- 
missioners have  such  power  independent  of  the  act  there 
could  be  no  appeal  from  the  amount  which  they  should  agree 
to  pay  a  particular  land  owner  for  a  right  of  way.  The  leg- 
islature might  have  been  willing  to  subject  the  petitioners 
for  such  improvements  to  the  burden  of  paying  the  cost  of 
the  right  of  way  where  the  same  is  obtained  under  the  power 
of  eminent  domain,  and  the  compensation  adjudged  by  the 
commissioners,  with  the  right  of  an  appeal  therefrom  to  the 
courts,  but  might  have  been  unwilling  to  do  so  if  such  com- 
pensation was  to  be  determined  and  allowed  according  to  the 
arbitrary  judgment  of  the  commissioners. 

Furthermore,  it  is  apparent,  under  the  provisions  of  this 
act,  that  some  expenses  must  be  incurred  in  definitely  locat- 
ing the  route  before  the  commissioners  could  well  proceed  to 
obtain  a  right  of  way  by  purchase.  While  the  petitioners 
must  give  a  general  description  of  the  route  over  which  the 
proposed  improvement  is  desired  to  be  constructed,  it  is  not 
intended  that  it  should  be  an  exact  one  primarily,  and  the 
route  only  becomes  definitely  and  conclusively  established  by 
the  final  survey,  after  it  is  determined  to  construct  the  im- 
provement. Having  gone  thus  far,  and  incurred  the  neces- 
sary costs  for  viewing  the  proposed  improvement  in  order  to 
pass  upon  its  desirability,  and  having  incurred  the  necessary 
expenses  for  definitely  locating  the  line  and  making  the  plat, 
etc. ,  if  without  the  power  of  condemning  a  right  of  way, 
the  commissioners  might  be  utterly  unable  to  carry  out  the 
proposed  undertaking,  for  the  persons  over  whose  lands  the 
ditch  was  to  be  constructed  might  refuse  to  sell  or  to  give  the 
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necessary  right  of  way.  Now,  evidently,  the  legislature  in- 
tended in  enacting  this  law  that  the  county  commissioners 
should  have  the  power  to  enforce  the  construction  of  the 
ditch,  when  its  desirability  had  been  determined  upon  in 
the  primary  proceedings,  and  it  was  not  intended  that  the 
petitioners  for  such  an  improvement  should  take  the  risk  of 
having  to  pay  the  costs  of  the  original  proceedings  in  con- 
sequence of  an  inability  to  secure  the  right  of  way  when  the 
commissioners  granted  the  petition.  And  yet  they  might 
have  to  do  this  if  the  commissioners  had  no  power  to  acquire 
a  right  of  way  under  the  right  of  eminent  domain. 

These  provisions  of  the  act  would  negative  the  idea  that 
it  was  intended  to  allow  the  commissioners  to  procure  the 
right  of  way  by  negotiating  a  purchase,  even  if  they  could 
do  so  independent  of  an  express  authorization,  and  we  are  of 
the  opinion  that  they  could  not.  Consequently  there  is  no 
more  than  a  bare  possibility  that  the  remaining  portions  of 
the  act  can  be  operative  under  any  circumstances.  The  un- 
dertaking could  only  be  carried  out  in  case  a  right  of  way 
was  donated,  and  in  order  to  obviate  the  objection  of  possi- 
bly subjecting  the  petitioners  to  the  costs  of  the  primary 
proceedings  in  consequence  of  an  inability  to  secure  the 
right  of  way  where  the  finding  is  in  favor  of  constructing 
the  improvement,  such  donation  must  be  made  in  advance 
of  the  preliminary  view  of  the  proposed  line,  and  there 
might  be  some  diflficulty  in  this,  as  a  slight  change  of  loca- 
tion thereafter,  when  it  should  be  definitely  determined, 
might  transfer  the  line  from  the  lands  of  one  owner  to  those 
of  a  different  owner,  and  to  avoid  contingencies  of  this  kind 
it  would  be  necessary  to  obtain  gifts  of  the  right  of  way 
from  all  land  owners  in  the  immediate  vicinity  of  the  line  of 
the  improvement  as  contemplated.  This  might  possibly  be 
done,  but  the  fact  that  there  is  a  possibility  of  constructing 
a  ditch  under  the  remaining  portions  of  this  act  is  not  suffi- 
cient to  except  it  from  the  presumption  that  the  legislature 
would  not  have  passed  the  parts  of  the  act  in  question  as  in- 
dependent propositions,  or  without  conferring  upon  the 
cotmty  the  right  to  condemn  lands  for  a  right  of  way,  and 
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that  part  having  been  held  unconstitutional,  the  whole  act 
must  fall  with  it. 
Reversed. 

Dunbar,  C.  J.,  and  Hoyt,  J.,  concur. 

Stiles,  J.  {dissenting) . — I  hold  that  the  fact  that  the  ap- 
I)ellant  petitioned  for  the  construction  of  this  ditch,  and  that 
it  has  been  constructed  in  accordance  with  his  own  request, 
ought  to  estop  him  from  raising  the  constitutional  question 
discussed  above.  The  ditch  is  there  and  he  is  getting  the 
benefit  of  it,  and  the  people  who  did  the  work,  and  who 
would  have  a  lien  upon  his  land  for  the  value  of  their  labor 
thereon,  had  his  request  been  to  them  directly,  have  not  been 
paid,  and  will  not  be,  for  the  county  is  in  no  wise  liable. 


[No.  135a.    Decided  December  37, 1894.] 

E.  C.  Neufelder,  Assignee,  Appellant,  v.  North  British 
AND  Mercantile  Insurance  Company,  Respondent 

ASSIGNMBNT  FOR  BBNBFIT  OF  CRBDITORS— BFFBCT  UPON  ATTACH- 
liBNT  IN  FORBION  STATS — PILING  CLAIM  WITH  ASSIGNBB. 

Although  by  the  law  of  this  state  an  assignment  for  the  benefit  of 
creditors  would  operate  to  dissolve  a  prior  attachment,  yet,  in 
case  of  the  levy  of  attachment  in  a  foreign  state  upon  the  property 
of  a  citizen  of  this  state,  the  levy,  if  valid  where  made,  would  not  be 
affected  by  the  subsequent  assignment  of  the  debtor  here. 

The  filing  by  a  creditor  of  his  claim  with  the  assignee  of  an  insol- 
-vent  estate  is  not  an  abandonment  of  any  rights  he  may  have  under 
a  prior  attachment  levied  in  a  foreign  state;  but  such  creditor 
becomes  thereby  a  party  to  the  insolvency  proceedings  and  will  be 
bound  by  them. 

Where  an  attaching  creditor  in  a  foreign  jurisdiction  also  files  his 
claim  with  the  assignee  of  his  debtor,  the  amount  received  by  means 
of  the  attachment  ought  to  be  deducted  from  the  claim  as  filed  with 

KoT»— As  to  the  conflict  between  attachments  or  other  legal  proceedings  in 
one  state  and  general  assignments  or  Insolvency  proceedings  in  another  state,  see 
Mote  to  Long  v.  Forrest,  (Pa.)  33  1,.  R.  A.  33. 
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the  assignee,  and  the  balance  treated  as  the  true  amount  of  indebted- 
ness. 

Appeal  from  Superior  Courts  King  County. 
Sirudwick  &  Peters^  for  appellant 

Stratum^  Lends  &  Gilmany  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Anders,  J. — ^The  respondent  is  a  corporation  organized 
and  existing  under  and  by  virtue  of  the  laws  of  the  King- 
dom of  Great  Britain  and  Ireland,  and,  at  the  times  herein- 
after mentioned,  was  lawfully  conducting  the  business  of 
insurance  in  this  state,  and  was  represented  by  a  local  agent 
in  the  city  of  Seattle.  It  was  also  engaged  in  similar  busi- 
ness in  California  and  in  all  the  other  states  and  territories 
on  the  Pacific  Coast,  and  had  a  general  agent  for  the  manage- 
ment thereof  in  all  of  said  states  and  territories,  including 
this  state,  whose  office  and  place  of  business  was  at  San 
Francisco,  in  the  state  of  California.  All  moneys  collected 
by  local  agents  were  remitted  to  this  general  agent,  and  the 
funds  of  the  company  for  the  payment  of  losses  were  kept 
in  San  Francisco  and  disbursed  by  him  only,  the  local  agents 
throughout  said  states  and  territories  having  no  authority 
to  settle  or  pay  losses  on  account  of  the  company,  except 
as  requested  and  directed  by  him. 

On  July  2,  1890,  the  respondent,  by  its  agent  at  Seattle, 
delivered  a  properly  executed  policy  of  insurance  to  one  C. 
H.  Knox,  a  citizen  of  this  state,  whereby  it  agreed  to  insure 
him  against  loss  or  damage  by  fire,  to  the  amount  of  $1,000, 
on  a  stock  of  merchandise  owned  by  him  in  Seattle,  for  the 
period  of  one  year  from  said  date.  On  September  19,  1890, 
and  while  the  policy  was  in  full  force  and  eflFect,  the  property 
so  insured  was  totally  destroyed  by  fire.  Thereafter  the  re- 
spondent adjusted  the  loss  at  $1,000,  but  before  the  same  was 
paid,  and  on  October  i,  1890,  certain  creditors  of  Knox,  re- 
siding in  San  Francisco,  commenced  actions  in  the  superior 
court  of  the  city  and  county  of  San  Francisco  to  recover  the 
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amoutit  of  their  respective  daims,  and  on  the  following  day 
caused  the  amount  due  £rom  respondent  to  Knox  on  the 
policy  of  insurance  to  be  attached  by  process  of  garnishment, 
in  the  manner  prescribed  by  the  laws  of  California.  Subse- 
quently, and  on  October  25,  1890,  the  said  Knox  made  a 
general  assignment  to  appellant,  in  this  state,  for  the  benefit 
of  his  creditors.  After  having  qualified  according  to  law,  as 
assignee,  the  appellant  brought  this  action  in  the  superior 
court  of  King  county  to  recover  fi-om  the  respondent  the 
sum  due  on  the  policy  issued  to  his  assignor,  Knox.  The 
respondent  admitted  its  liability  on  the  policy  upon  which 
the  action  was  brought,  and  disclaimed  any  desire  to  evade 
payment,  but  asked  the  trial  court  to  stay  this  proceeding 
until  its  liability  in  the  attachment  suits  in  California  should 
be  determined.  The  cause  was  tried  by  the  court  without  a 
jury,  and  upon  the  facts  found  and  conclusions  of  law  based 
thereon  by  the  court,  a  judgment  was  entered  staying  further 
proceedings  in  accordance  with  the  prayer  of  the  defendant 

It  is  disclosed  by  the  record  that  other  insurance  com- 
panies besides  the  respondent,  indebted  to  Knox  on  policies 
of  insurance  covering  the  burned  stock  of  goods,  were  like- 
wise garnished  in  the  attachment  proceedings  in  the  Cali- 
fornia court  The  total  amount  of  indebtedness  so  attached, 
including  the  amount  due  from  the  respondent,  was  $4,500. 
The  total  amount  of  the  claims  of  the  California  creditors, 
upon  which  suits  were  brought  and  in  which  garnishments 
were  served  upon  respondent,  was  $5,078.15.  Two  of  the 
creditors  who  caused  garnishment  process  to  be  served  upon 
the  respondent  in  California,  namely,  Wheaton,  Luhrs  & 
Co.,  and  Esberg,  Bachman  &  Co.,  afterwards  filed  their 
claims  in  this  state  with  the  appellant  as  assignee  of  Knox. 

Prom  what  we  have  stated  it  will  be  observed  that  the 
facts  in  this  case  are  almost  identical  with  those  involved  in 
the  case  oiNeuf elder  v,  German-American  Ins,  Co,,  6  Wash. 
336  (33  Pac.  870,  36  Am.  St.  Rep.  166).  In  that  case  this 
cotut  held  that  the  California  court  acquired  jurisdiction  of 
the  debt  owing  by  the  insurance  company  to  Knox,  and, 
having  acquired  jurisdiction,  could  enforce  its  payment  by 
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the  garnishee.  The  appellant  does  not  seek  to  have  lis  re- 
consider our  ruling  in  that  case,  but  contends  that  this 
appeal  presents  for  decision  points  not  raised  in  the  former 
case. 

The  first  and  most  material  point  made  is  that  the  trial 
court  in  rendering  its  judgment  overlooked  one  of  the  pro- 
visions of  our  insolvent  law,  to  the  injury  of  the  appellant, 
or  rather  of  the  creditors  in  this  state.  The  claim,  more 
specifically  stated,  is  that  inasmuch  as,  by  virtue  of  our  insol- 
vent debtors  act,  then  in  force,  prior  attachments  were  dis- 
solved, in  this  state,  by  a  general  assignment,  the  court 
should  have  held  the  law  operative  to  the  same  extent  upon 
the  California  attachments,  and  permitted  the  action  to  pro- 
ceed without  any  regard  whatever  to  the  proceedings  in  that 
state.  The  appellant's  contention  is  based  upon  the  general 
proposition,  that  the  laws  of  a  state  have  no  binding  force 
beyond  its  territorial  limits,  and  are  only  permitted  to  oper- 
ate in  other  states  upon  the  principle  of  comity,  and  when 
neither  the  state  where  the  foreign  law  is  sought  to  be  ap- 
plied, nor  its  citizens,  would  be  injured  by  its  application. 
We  have  no  disposition  to  dispute  this  proposition,  for  it 
may  be  said  to  be  the  statement  of  an  elementary  principle 
of  law.  Sutherland,  Stat.  Const.,  12;  Dunlap  v,  Rogers^ 
47  N.  H.  287  (93  Am.  Dec.  433). 

But,  while  it  is  true  that  if  writs  of  attachment  had  been 
levied  upon  the  property  of  Knox  at  the  suit  of  creditors,  in 
this  state,  they  would  have  been  dissolved  by  his  assign- 
ment by  operation  of  law,  it  does  not  necessarily  follow  that 
the  court  erred  in  recognizing  the  California  attachments  as 
valid  and  binding  there.  It  is  said  by  the  learned  author 
above  cited  (page  12),  that  the  observance  and  recognition 
of  foreign  laws  rests  in  comity  and  convenience,  and  in  the 
aim  of  the  law  to  adapt  its  remedies  to  the  great  ends  of 
justice.  And  courts,  in  furtherance  of  justice,  do  recognize 
the  validity  of  acts  done  under  foreign  laws,  which  would 
not  be  valid  if  done  in  the  jurisdiction  of  the  forum,  as  will 
be  hereafter  shown. 

The  learned  counsel  for  the   appellant   dte  the  case  of 
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Upton  V.  Hubbard,  28  Conn.  274  (73  Am.  Dec.  670),  in  sup- 
port of  their  contention.  It  was  there  decided  that  if  a  debt 
due  from  a  person  domiciled  in  Connecticut  to  a  person 
domiciled  in  Massachusetts,  is  attached  in  Connecticut  by  a 
creditor  of  the  payee,  and  the  payee,  between  the  levying  of 
the  attachment  and  the  judgment  entered  thereon,  makes  an 
assignment,  this  assignment  will  not  pass  the  debt  as  against 
the  attachment  creditor,  even  though  by  the  laws  of  Massa- 
chusetts such  an  assignment  operates  to  dissolve  prior  at- 
tachments. And  from  this  the  conclusion  is  deduced  by  ap- 
pellant that,  in  no  event,  will  a  court  of  one  state  give  e£fect 
to  the  laws  of  another  state,  which  are  not  in  harmony  with 
its  own.  But,  suppose  the  assignment  in  Massachusetts  had 
been  made,  in  that  case,  prior  to  the  levying  of  the  attach- 
ment in  Connecticut,  what  would  then  have  been  the  de- 
cision of  the  court  ?  It  appears  that  this  question  has  been 
answered  by  the  same  court,  in  accordance  with  the  view 
hereinbefore  indicated,  in  the  later  case  of  Clark  v.  Cannec-^ 
ticutPeat  Co.,  35  Conn.  303.  In  that  case  a  debt  due  from 
a  citizen  of  Connecticut  to  citizens  of  Massachusetts  was  at- 
tached by  a  citizen  ,of  the  former  state  to  whom  the  Massa- 
chusetts creditors  were  indebted.  Before  the  attachment,  the 
debt  had  been  assigned,  in  good  faith,  by  the  Massachusetts 
creditors  to  a  citizen  of  Massachusetts.  It  seems  that  the 
assignment  would  not  have  been  valid  under  the  law  of  Con- 
necticut, for  want  of  notice ;  yet  the  court  held  that,  being 
good  in  Massachusetts,  where  made,  it  was  good  in  Con- 
necticut, and  passed  the  debt  attached  to  the  assignee.  It 
can  hardly  be  said  that  the  court  disregarded  or  overlooked 
the  laws  of  Connecticut  by  giving  eflFect  to  the  assignment  in 
Massachusetts.  It  simply  decided,  in  effect,  that  after  a 
valid  transfer  of  the  debt  had  been  there  made,  it  was  not 
subject  to  attachment  in  Connecticut. 

So,  in  this  case,  the  trial  court  merely  held  that  the  debt 
sued  upon,  having  been  lawftiUy  attached  and  held  for  the 
satisfaction  of  any  judgments  the  California  creditors  might 
recover  against  Knox,  prior  to  the  assignment,  passed  to  the 
appellant,  as  assignee,  subject  to  those  attachments.     Nor 
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was  the  effect  of  this  ruling,  as  suggested  by  counsel,  tanta- 
mount to  enforcing  a  lien  claim  under  a  foreign  law,  which 
would  be  ineffectual  under  the  provisions  of  our  own  statute. 
The  court  simply  took  into  consideration  the  status  of  the 
debt,  at  the  time  of  the  assignment,  and  thereby  gave  ''  full 
faith  and  credit"  to  the  judicial  proceedings  of  a  sister  state. 
That  the  conclusion  of  the  court  below  was  not  improper 
will  also,  we  think,  be  disclosed  by  an  examination  of  the 
decision  of  the  supreme  court  of  the  United  States  in  the 
well  considered  case  of  Green  v.  Van  Buskirk^  7  Wall.  148, 
wherein  the  court  said : 

**  Attachment  laws,  to  use  the  words  of  Chancellor  Kent, 
are  legal  modes  of  acquiring  title  to  property  by  operation  of 
law.  They  exist  in  every  state  for  the  furtherance  of  jus- 
tice, with  more  or  less  of  libo^Uty  to  creditors.  And  if  the 
title  acquired  under  the  attachment  laws  of  a  state,  and 
which  is  valid  there,  is  not  to  be  held  valid  in  every  other 
state,  it  were  better  that  these  laws  were  abolished,  for  they 
would  prove  to  be  but  a  snare  and  a  delusion  to  the  credit- 
ors.*'   . 

If  the  title  to  property  acquired  by  attachment  in  one 
state,  and  which  is  valid  there,  is  to  be  deemed  valid  in 
every  other  state,  it  would  seem  logically  to  follow  that  an 
attachment,  valid  in  the  state  where  it  is  levied,  ought  to  be 
held  valid  in  every  other  state.  Nor,  as  we  understand  it, 
does  the  case  of  Cole  v.  Cunningham,  133  U.  S.  107  (10 
Sup.  Ct.  269),  cited  by  appellant,  overrule  or  modify  the 
court's  former  decision  in  the  7th  of  Wallace,  above  cited. 

Under  the  circumstances,  therefore,  we  are  unable  to  per- 
ceive wherein  the  appellant  was  injured  by  the  judgment 
complained  of.  If  the  respondent  is  compelled  to  pay  the 
sum  of  money  here  claimed,  or  any  part  of  it,  to  the  credit- 
ors in  San  Francisco,  of  course  it  ought  not  to  be  obliged  to 
pay  it  again  to  appellant.  But  if  it  is  not  compelled  to  pay 
there,  then  the  final  judgment  of  the  court  in  this  state  will 
be  in  favor  of  the  appellant  for  the  amount  due  upon  the 
policy. 

It  is  further  claimed  by  the  appellant  that  Wheaton, 
Luhrs  &  Co.,  and  Esberg,  Bachman  &  Co.,  by  filing  their 
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claims  with  the  appellant  as  assignee,  abandoned  any  rights 
they  might  otherwise  have  had  under  the  attachments.  But 
we  do  not  think  the  position  is  strictly  tenable.  A  creditor 
may  prosecute  two  actions  against  his  debtor  for  the  same 
•cause  in  different  jurisdictions  {Stanton  v.  Embrey,  93  U.  S. 
548  ;  Bliss,  Code  Pleading,  410) ;  and  therefore  the  waging 
of  one  action  cannot  be  said  to  be  a  waiver  or  an  abandon- 
ment of  another.  But  those  creditors,  by  filing  their  claims 
with  the  assignee,  became  parties  to  the  insolvency  proceed- 
ings and  will  be  bound  by  them.  Should  the  insolvent 
assignor  be  discharged  from  his  debts,  they  cannot  thereafter 
maintain  an  action  against  him  for  the  recovery  of  the  debt 
proved  by  them,  and  their  claims  will  be  paid  pro  rata  with 
those  of  domestic  creditors,  if  any  payments  are  here  made. 
But  the  amount,  if  any,  which  may  be  received  by  them  by 
means  of  the  attachments  in  California,  ought  to  be  de- 
ducted from  the  claims  as  filed  with  the  assignee,  and  the 
balance  treated  as  the  true  amount  of  indebtedness.  Fay  v. 
Jenks,  78  Mich.  304  (44  N.  W.  378) . 

We  perceive  no  error  prejudicial  to  appellant,  and  the 
judgment  is  therefore  affirmed. 

Dunbar,  C.  J.,  and  Scott  and  Stupes,  JJ.,  concur. 

HoYT,  J.  {dissenting) . — ^The  ruling  upon  what  I  deem  to 
be  the  most  important  question  in  this  case  is  founded  upon 
the  decision  in  the  case  of  Neufelder  v.  German  American 
Ins.  Co.^  6  Wash.  336  (33  Pac.  870,  36  Am.  St.  Rep.  166). 
I  dissented  from  the  opinion  of  the  majority  of  the  court  in 
that  case,  but  gave  no  reasons  for  such  dissent.  I  therefore 
think  it  necessary  at  this  time  to  say  a  word  in  regard  to 
the  question  therein  decided. 

The  ruling  therein  announced  is  one  which  will  lead  to 
much  inconvenience  and  be  productive  of  great  hardship  to 
the  residents  of  this  state  who  hold  policies  in  any  of  the 
larger  insurance  companies  and  sustain  a  loss  which  makes 
the  company  liable  thereon.  Under  the  rule  therein  an- 
nounced, the  one  entitled  to  enforce  the  liability  flowing  from 
the  loss  may  be  sued  in  any  of  the  states  of  the  Union 
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where  the  company  which  issued  the  policy  is  doing  busi- 
ness, and  as  the  larger  companies  are  doing  business  in 
all  of  them,  he  might  be  called  upon  to  respond  to  actions 
brought  against  him  in  all  of  such  states,  all  of  which 
might  be  prosecuted  at  the  same  time.  The  result  would 
be  that  any  one  having  the  semblance  of  a  claim  will 
be  tempted  to  bring  suit  thereon  in  some  state  remote 
from  the  residence  of  the  defendant,  hoping  that  the  diffi- 
culty of  making  a  defense  will  lead  to  some  compromise,  or 
that  from  want  of  pecuniary  ability,  or  other  reason,  defense 
will  be  impossible.  It  will  often  result  that  the  entire  amount 
of  the  policy  will  be  absorbed  in  the  payment  of  unjust 
claims  or  frittered  away  in  paying  the  expenses  incident  to 
making  a  defense  against  them. 

Besides,  the  inconvenience  to  the  companies  doing  the 
business  will  be  very  great  under  such  rule.  They,  of 
course,  are  not  entitled  to  the  same  consideration  as  is  the 
insured,  for  the  reason  that  they  generally  have  attorneys  in 
each  of  the  states  where  they  transact  business,  and  are  of 
sufficient  pecuniary  ability  to  look  after  their  own  interests, 
but  the  result  to  them,  taken  in  connection  with  the  great 
injustice  to  the  insured  which  will  be  wrought,  so  well  es- 
tablishes the  fact  that  the  rule  announced  is  against  public 
policy  that  I  am  unable  to  yield  assent  thereto.  Such  a 
construction  as  to  the  status  of  insurance  companies  doing 
business  in  the  several  states  is  to  my  mind  unnecessary. 
When  we  take  into  consideration  the  fact  that  the  almost 
universal  weight  of  authority  is  to  the  effect  that  a  corpora- 
tion has  its  domicil  only  in  the  state  under  the  laws  of  which 
it  is  organized,  it  seems  to  me  it  is  illogical,  and  should  not 
be  sustained,  even  although  no  injustice  would  be  wrought 
thereby,  and  that  in  view  of  its  possible  or  probable  results 
some  other  construction  is  imperative. 

A  simple  solution  of  the  whole  question  would  be  to  hold 
that  a  corporation  has  only  one  domicil  for  the  purposes  in- 
cident to  its  organization ;  that  rights  and  liabilities  in  gen- 
eral must  be  procured  by  or  enforced  against  it  in  the  state 
where  it  has  such  domicil,  that  is,  in  the  state  under  the 
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laws  of  which  it  has  been  incorporated  ;  that  it  has  a  special 
and  limited  domicil,  in  each  of  the  other  states  in  which  un- 
der the  laws  thereof  it  may  be  allowed  to  do  business  ;  that 
its  domicil  in  those  states  is  only  for  the  purposes  of  the 
business  transacted  therein.  The  result  would  be  that  as  to 
all  of  the  business  transacted  in  a  state,  and  rights  and  ob- 
ligations flowing  therefrom,  the  courts  of  that  state  would 
have  fall  jurisdiction  of  the  corporation,  but  would  have  no 
jurisdictiop  whatever  over  it  in  relation  to  business  not 
transacted  in  the  state.  This  seems  to  me  to  logically  re- 
sult from  the  holding  as  to  the  domicil  of  corporations  an- 
nounced by  the  supreme  court  of  the  United  States,  and  un- 
der this  rule  the  hardship  and  injustice  which  will  result 
fix>m  the  other  will  be  avoided,  yet  the  object  of  every  state 
in  the  enactment  of  laws  providing  for  jurisdiction  over  such 
corporations  will  be  fully  subserved.  The  only  object  of 
such  legislation  is  to  protect  the  inhabitants  of  the  state  in 
their  dealings  with  such  corporations,  and  under  the  con- 
struction above  suggested  this  object  would  be  as  fully  ac- 
complished by  giving  the  courts  of  the  state  such  limited 
jurisdiction  as  by  holding  that  they  had  jurisdiction  as  to 
every  class  of  business  transacted  by  the  corporation  in  or 
out  of  the  state. 

I  believe  the  true  rule  to  be  that  such  corporations  are 
within  the  jurisdiction  of  the  courts  of  the  state  wherein 
they  were  incorporated  for  all  purposes,  and  of  the  courts  of 
the  other  states  in  which  they  do  business  only  so  far  as  nec- 
essary to  protect  the  inhabitants  thereof  in  relation  to  such 
business.  Under  this  rule  the  courts  of  the  state  of  Cali- 
fornia had  no  jurisdiction  of  the  defendant  corporation  in 
the  case  at  bar.  Hence  the  liability  of  the  company  could 
be  enforced  here  regardless  of  the  proceedings  in  the  courts 
of  that  state.  It  might  follow  that  the  company  would 
have  two  judgments  rendered  against  it  for  the  same  liabil- 
ity, but  its  remedy  would  be  an  appeal  to  the  supreme  court 
of  the  United  States  from  one  or  both  of  them.  There  this 
question  would  be  finally  determined,  and  when  so  deter- 
mined would  be  binding  upon  the  courts  of  all  the  states, 
ite-iow 
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I  think  the  decision  in  the  case  cited  was  wrong,  and  that 
the  one  announced  in  this  is  also  wrong. 


[No.  1480.    Decided  December  37, 1894.^ 

The  State  of  Washington,   Respondent,   v.   Benton 
W11.SON,  Appellant 

PROSBCUTION  FOR  MURDER — SUFFICIENCY  OF  EVIDENCE — ^DIRECT- 
ING   VERDICT— JUSTIFIABI^E  HOMICIDE— DANGER  TO   FAMILY. 

In  a  prosecution  for  murder  It  is  not  error  to  admit  in  evidence  a 
letter  from  deceased  to  a  third  person  asserting  defendant's  indebt- 
edness to  the  deceased,  when  it  has  already  been  shown  in  evidence 
that  defendant  made  inquiries  iirregard  to  it  prior  to  the  time  of  its 
receipt 

When  the  defendant  in  a  criminal  prosecution  interposes  a  motion 
for  a  directed  verdict  in  his  favor,  at  the  close  of  plaintiff's  case,  it  is 
the  duty  of  the  court  to  deny  the  motion  unless  from  a  superficial 
examination  it  appears  that  the  evidence  is  clearly  insufficient  to 
sustain  the  charge. 

In  a  prosecution  for  murder  in  which  a  father,  son  and  daughter 
are  jointly  charged  with  the  crime,  the  defendants  axe  not  entitled 
to  a  verdict  at  the  close  of  plaintiff's  case,  when  it  appears  from  the 
evidence  that  deceased  was  the  husband  of  the  daughter,  that  their 
marital  relations  had  been  unpleasant,  that  the  father  was  seen  with 
the  deceased  at  about  the  time  when,  from  the  appearance  of  the 
body,  he  was  killed,  and  that  the  greeting  between  them  showed 
more  or  less  hostility  on  the  part  of  the  father ;  and  that,  at  the  time 
the  body  was  exhumed,  about  a  year  after  death,  it  was  in  such  a 
condition  that  one  well  acquainted  with  the  deceased  would  be  likely 
to  recognize  it,  but  that  the  brother  acted  as  if  he  did  not  know 
whose  body  it  was.    (Dunbar,  C.  J.,  and  Stupes,  J.,  dissent) 

Where  the  evidence  is  of  such  a  nature  as  to  clearly  warrant  the 
verdict  of  the  jury  in  a  prosecution  for  murder,  the  verdict  will  not 
be  disturbed  on  account  of  an  erroneous  instruction  as  to  the  weight 
to  be  given  to  proof  of  good  character  of  the  defendant 

In  a  prosecution  for  murder,  defendant  being  placed  upon  the 
stand,  testified  that  deceased  had  come  to  their  house  for  an  inter- 
view with  his  wife,  who  was  defendant's  sister  ;  that  she  was  fright- 
ened at  his  appearance  and  desired  him  to  go  away,  but  wished  to 
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obtain  from  him  a  check  to  her  trunk,  which  he  had  in  his  posses- 
sion ;  that  he  finally  started  away  without  giving  her  the  check  ;  that 
defendant  went  with  him  for  the  purpose  of  obtaining  the  check  and 
inducing  him  to  go  away  and  leave  his  sister  alone  ;  that  at  the  time 
defendant  was  informed  by  his  sister  that  her  husband  had  a  re- 
volver, and  he  must  look  out ;  that  he  walked  with  deceased  for 
about  a  mile,  passing  the  father  of  defendant  on  his  way  home  ;  that 
during  the  walk  he  was  trying  to  persuade  deceased  to  give  up  the 
check  and  go  away  and  not  try  to  have  any  further  communication 
with  his  wife ;  that  at  times  he  would  promise  to  go  away  and  at 
others  would  threaten  to  go  back  and  do  violence  to  his  wife  or  com- 
pel her  to  live  with  him ;  that  he  finally  gave  to  defendant  the  check 
for  the  trunk,  and  they  continued  on  together  until  the  deceased  de- 
clined to  go  any  further,  and  turning  round  said  he  would  go  back 
and  kill  his  wife  and  then  himself;  that  thereupon  defendant  picked 
up  a  stick  and  struck  him  a  single  blow,  which  killed  him ;  that  he 
was  frightened  and  dragged  the  body  into  the  woods ;  and  went  back 
to  the  house  and  told  what  he  had  done,  afterwards  returning  and 
burying  the  body.  The  autopsy  of  the  body  showed  that  a  blow  of 
anch  violence  had  been  given  as  to  crush  in  the  entire  back  portion 
of  the  head  and  dislocate  the  neck.  The  deed  was  done  more  than 
a  mile  from  the  house  in  which  defendant's  sister  was  with  her  father 
and  mother,  and  there  were  two  guns  in  the  house  available  for  her 
defense,  which  facts  were  all  known  to  defendant.  Heldy  that  a  ver- 
dict of  murder  in  the  second  degree  was  warranted,  (Dunbar,  C.J. 
and  Stilbs,  J.,  dissent.) 

Appeal  from  Superior  Courts  Spokane  County. 

On  the  trial  of  appellant  the  state  introduced  in  evidence 
a  letter,  written  to  the  postmaster,  Cowgill,  and  signed  with 
the  name  of  the  deceased,  alleging  that  the  Wilson  family 
owed  the  deceased  money.  There  was  evidence  to  show 
that  appellant  had  inquired  of  Cowgill  whether  he  had  got- 
ten such  a  letter,  and  if  he  did  to  pay  no  attention  to  it,  as 
the  person  had  written  similar  letters  to  other  persons. 

The  instruction  in  regard  to  the  weight  to  be  given  to  proof 
of  character,  of  which  the  appellant  complains,  was  as  fol- 
lows :  "If,  however,  the  jury  should  be  satisfied  beyond  a 
reasonable  doubt  of  the  guilt  of  defendants,  after  a  full  con- 
sideration of  all  the  evidence  in  the  case,  including  the  ev- 
idence in  regard  to  the  character  or  reputation  of  defendants 
as  being  peaceable,  law-abiding  persons  before  the  present 
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charge  versus  them,  then,  though  the  jury  might  believe 
that  defendants  had  a  good  character  or  reputation  in  that 
respect  before  the  alleged  killing  of  J.  W.  Johnson,  that 
would  not  avail  the  defendants  as  defense  or  entitle  them  to 
an  acquittal.** 

W.  T.  Stall,  for  appellant. 

Where  the  state  has  made  9i  prima  facie  case,  then  the  weight  and 
sufficiency  of  the  evidence  are  questions  for  the  jury-;  but  where  the 
state  fails  to  make  9^  prima  facie  case,  then  there  is  nothing  for  the 
jury  to  pass  upon,  because,  as  a  matter  of  law,  there  is  no  proof  call- 
ing  for  the  exercise  of  the  jury's  functions,  and  on  the  question  of 
whether  such  9l  prima  facie  case  is  made  as  warrants  the  court  in 
sending  the  case  to  the  jury,  the  test  is  whether  on  the  case  as  made 
the  court  should  grant  a  new  trial  because  of  the  insufficiency  of  the 
evidence,  i  Bishop,  Crim.  Proc.  (3d.  ed.),  §  977;  People  v.  Bennett^ 
49  N.  Y.  137 ;  /Reynolds  v.  People,  41  How.  Pr.  179 ;  CommoniveaUh 
V,  Packard^  5  Gray,  loi ;  Commonwealth  v.  Merrill^  14  Gray,  415 ; 
State  V.  Banks,  48  Ind.  197 ;  United  Slates  v.  FuUerton^  7  Blatch. 
177 ;  State  v  Dishman^  74  N.  C.  217  ;  Skinner  v.  State,  30  Ala,  524 ; 
State  V.  Baker,  69  N.  C.  147. 

The  instruction  as  to  character  not  only  comments  on  the  facts, 
but  it  directs  the  jury  what  weight  to  attach  to  certain  facts,  and 
that,  under  certain  conditions,  they  shaU  entirely  disregard  certain 
competent  evidence.  The  best  considered  cases  hold,  even  in  the 
absence  of  a  constitutional  inhibition  against  commenting  on  facts, 
that  such  an  instruction  is  not  the  law  and  amounts  in  itself  to  re* 
versible  error.  People  v.  Gar  dull,  17  Mich.  9 ;  Hamilton  v.  People^ 
29  Mich.  195 ;  Felix  v.  State,  18  Ala.  720 ;  Booker  v.  Slate,  76  Ala. 
22  ;  State  v.  demons,  51  Iowa,  274 ;  People  v,  Jassino,  59  N.  W.  230. 

James  E,  Fenton^  Prosecuting  Attorney,  and  L,  H.  Plattor^ 
for  the  State. 

The  opinion  of  the  court  was  delivered  by 

HoYT,  J. — Appellant  was  charged  jointly  with  his  father, 
Charles  Wilson,  and  his  sister,  Nellie  Johnson,  with  the 
crime  of  murder  in  the  first  degree.  A  plea  of  not  guilty 
was  entered  as  to  all  of  them,  and  they  were  tried  together. 
Charles  Wilson  and  Nellie  Johnson  were  acquitted,  and  ap- 
pellant was  convicted  of  murder  in  the  second  degree,  and 
from  such  conviction  has  prosecuted  this  appeal. 
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All  of  the  errors  assigned  may  be  considered  under  four 
heads:  i,  in  admitting  in  evidence  a  certain  letter  from 
Johnson  to  Cowgill ;  2,  in  denying  the  motion  for  a  directed 
verdict  for  the  defendants,  at  the  close  of  the  plainti£f 's  case; 
3,  error  in  instructing  the  jury ;  and,  4,  in  denying  the 
motion  for  a  new  trial. 

As  to  the  first  assignment  it  is  not  easy  to  see  how  this 
letter  could  have  any  particular  connection  with  the  question 
at  issue  before  the  jury,  but  it  was  so  connected  with  the  ap- 
pellant by  his  inquiries  in  regard  thereto  before  the  time  of 
its  receipt  by  Cowgill  that  it  was  not  error  as  against  him  to 
allow  it  to  go  in  evidence.  But,  whether  it  was  or  not,  we 
should  refuse  to  reverse  the  judgment  on  account  of  its  ad- 
mission in  evidence,  for  the  reason  that  we  do  not  see  how  it 
could  have  influenced  the  verdict  of  the  jury. 

The  second  assignment  presents  a  more  difficult  question, 
and,  in  order  to  decide  it,  it  becomes  necessary  to  determine 
the  duty  of  a  court  in  the  trial  of  a  cause  to  a  jury,  when  a 
motion  of  this  kind  is  interposed.  In  our  opinion  it  is  its 
duty  to  deny  the  motion  and  allow  the  case  to  go  to  the  jury 
unless  there  is  such  a  want  of  necessary  proofs  as  to  make  it 
dear  that  a  verdict  rendered  thereon  against  the  defendant 
would  be  set  aside.  It  is  not  sufficient  to  authorize  the 
granting  of  such  a  motion  that  it  should  appear  that  upon  a 
careful  review  of  plaintiff's  evidence  it  was  not  sufficient  to 
support  a  verdict  against  the  defendant,  but  it  must  further 
appear  that  such  a  result  is  so  evident  that  the  mind  of  the 
court  would  not  hesitate  in  regard  thereto.  Such  motion  is 
interposed  during  the  pendency  of  the  action  before  the  jury, 
and  it  is  the  duty  of  the  court  to  pass  upon  the  same  with- 
out that  careful  research  and  consideration  which  it  should 
give  to  the  same  question  upon  a  motion  for  a  new  trial,  and 
since,  if  it  commits  error  in  denying  such  a  motion,  it  can 
be  remedied  upon  a  more  careful  consideration  after  verdict, 
it  is  its  duty  to  deny  it  unless,  from  a  superficial  examina- 
tion, it  appears  that  the  evidence  is  insufficient. 

Investigating  the  proo&  offered  by  the  plaintiff  in  the 
light  of  the  above  suggestions  we  hold  that  the  action  of  the 
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court  in  denying  the  motion  was  proper.  The  evidence  was 
not  very  strong,  but  there  were  some  circumstances  proven 
from  which  the  jury  would  have  been  warranted  in  inferring 
the  guilt  of  the  accused.  It  was  made  to  appear  that  the 
deceased  person  was  the  brother-in-law  of  the  appellant, 
being  the  husband  of  Nellie  Johnson,  one  of  the  defendants. 
It  also  appeared  that  there  had  been  some  interruption  of 
the  marital  relations  as  between  said  defendant  Nellie  John- 
son and  her  husband ;  that  Charles  Wilson,  the  other  de 
fendant,  was  seen  with  the  deceased  at  about  the  time  when, 
from  the  appearance  of  the  body,  he  was  killed ;  that  the 
greeting  between  them  at  that  time  showed  that  there  was 
more  or  less  feeling  on  the  part  of  said  defendant  against 
the  deceased. 

It  further  appeared  that,  at  the  time  the  body  was  ex- 
humed, it  was  in  a  fair  state  of  preservation,  and  in  such  a 
condition  that  one  well  acquainted  with  the  deceased  person 
would  be  likely  to  recognize  it ;  that  the  appellant  saw  the 
body  after  it  was  exhumed,  but  made  no  sign  to  in  any  man- 
ner show  that  he  recognized  it  On  the  contrary  his  actions 
were  such  as  to  show  that  he  clearly  intended  to  have  it  un- 
derstood that  he  had  no  knowledge  whatever  as  to  whose 
body  it  was.  These  and  some  other  incriminating  circum- 
stances which  were  proven,  would  have  authorized  the  jury 
to  infer  the  guilt  of  the  defendants. 

The  instruction,  which  is  the  foundation  of  the  third  as- 
signment, was  as  to  the  weight  to  be  given  to  the  good 
character  of  the  defendant.  The  instruction  in  that  regard 
is  not  what  it  should  have  been,  but  we  are  of  the  opinion 
that  the  error  could  not  have  prejudiced  the  rights  of  the 
defendant,  as  the  criticism  which  is  made  of  it  goes  only  to 
a  case  where  there  was  positive  proof  as  to  the  guilt  of  the 
defendant,  and,  except  appellant's  own  statement,  the  evi- 
dence was  all  circumstantial.  But,  however  that  may  be, 
the  verdict  will  not  be  disturbed  if  the  proofs  were  of  such 
a  nature  that  the  determination  of  the  jury  was  clearly  war- 
ranted. 

It  is  claimed  by  the  appellant  that  a  new  trial  should  have 
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been  granted  upon  two  grounds :  ist,  newly  discovered  evi- 
^dence  ;  and,  2d,  because  there  was  not  sufficient  testimony 
to  sustain  the  verdict. 

As  to  the  first,  the  facts  set  up  in  the  affidavits  were  not 
df  such  materiality  that  a  new  trial  should  be  granted  on  the 
ground  of  their  discovery  subsequent  to  the  trial. 

The  other  objection  requires  a  consideration  of  the  facts 
testified  to  by  appellant  when  placed  upon  the  stand  in  his 
own  behalf,  which,  briefly  stated,  were  as  follows :  That 
the  deceased  had  come  to  their  house  for  an  interview  with 
his  wife  ;  that  she  was  more  or  less  frightened  at  his  appear- 
ance, and  desired  him  to  go  away  ;  that  she  was  also  de- 
sirous of  obtaining  from  him  a  check  for  her  trunk,  which 
he  had  in  his  possession  ;  that  he  finally  started  to  go  away 
without  giving  her  the  check  ;  that  the  appellant  went  with 
him  for  the  alleged  purpose  of  obtaining  from  him  the  check 
and  inducing  him  to  go  away  and  leave  his  sister  alone ; 
that  at  the  time  appellant  was  informed  by  his  sister  that  the 
deceased  carried  a  loaded  revolver,  and  that  he  must  "  look 
out,"  or  something  to  that  effect ;  that  he  walked  with  de- 
ceased for  the  distance  of  about  a  mile,  during  which  time 
they  passed  Charles  Wilson,  the  father  of  the  appellant,  on 
his  way  home  ;  that  during  the  walk  he  was  trying  to  per- 
suade deceased  to  give  up  the  check  and  go  away,  and  not 
try  to  have  any  further  communication  with  his  wife ;  that 
at  times  the  deceased  would  appear  to  be  reasonable  and 
would  say  that  he  would  go  away,  and  at  others  he  would 
threaten  to  go  back,  and  do  violence  to  his  wife,  or  compel 
her  to  come  with  him  ;  that  he  finally  gave  to  appellant  the 
check  for  the  trunk,  and  they  continued  on  together  until 
the  deceased  declined  to  go  any  further  and  turned  around, 
saying  that  he  would  go  back  and  kill  his  wife  and  then 
himself;  that  thereupon  appellant  picked  up  a  stick  and 
struck  him  a  single  blow  which  killed  him;  that  he  was 
much  frightened  and  dragged  the  body  into  the  woods,  and 
went  back  to  the  house  and  told  what  he  had  done,  and  that 
afterwards  he  returned  and  buried  the  body. 

This  is  the  substance  of  the  transaction  as  detailed  by  the 
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appellant.  The  facts  proven  in  connection  with  the  autopsy 
of  the  body  show  that  a  blow  of  such  violence  had  been  re-  • 
ceived  by  the  deceased  as  to  crush  in  the  entire  back  portion 
of  the  head  and  dislocate  the  neck.  The  statement  of  the 
appellant,  interpreted  in  the  light  of  all  the  circumstances, 
seems  to  us  to  warrant  the  verdict  of  the  jury.  His  theory  is 
that  he  was  justified  in  what  he  did,  upon  the  ground  that 
it  was  in  defense  of  his  sister.  But  we  are  unable  to  hold 
that  his  sister  was  shown  to  be  in  such  imminent  danger  as 
to  justify  the  taking  of  life.  The  parties  were  more  than  a 
mile  from  the  wife,  and  she  was  in  the  house  with  her  father 
and  mother,  who  had  two  guns  available  for  her  defense. 
These  facts  were  all  known  to  appellant. 

Under  these  circumstances  the  right  to  interpose  between 
the  deceased  and  his  wife  by  the  use  of  such  extreme  meas- 
ures as  would  necessarily  cause  death  did  not  exist.  If  it 
had  been  in  the  immediate  presence  of  the  wife,  and  a  revol- 
ver had  been  drawn,  and  threats  made  as  stated,  no  doubt 
any  reasonable  means  to  prevent  the  carrying  into  effect  of 
the  threats  would  have  been  justifiable.  Not  only  was  the 
danger  to  the  wife  and  sister  remote  on  account  of  the  facts 
above  stated,  but  also  for  another  reason.  It  appeared  that 
the  deceased  had  been  in  the  habit  of  threatening  his  wife, 
whenever  he  lost  his  temper,  to  such  an  extent  that  such 
threats  did  not  make  it  probable  that  she  would  be  injured  ; 
much  less  did  it  make  the  injury  so  imminent  as  to  justify 
such  extreme  measures  for  her  protection. 

Beside,  the  fact  that  such  a  crushing  blow  was  delivered 
upon  the  back  of  the  head  tends  strongly  to  discredit  the 
statement  of  the  appellant  as  to  the  homicide.  The  weapon 
used  must  necessarily  have  been  of  such  a  nature  that  any 
one  of  ordinary  prudence  must  have  known  that  to  strike  a 
person  upon  the  head  with  it  was  to  cause  death.  It  follows 
that  its  use  was  only  justified  under  circumstances  of  the 
greatest  peril  to  the  appellant  or  to  a  member  of  his  family. 
And,  when  we  consider  the  interest  which  the  appellant  had 
in  coloring  his  testimony  to  shield  himself,  it  seems  much 
more  probable  that  the  real  facts  were  that  if  the  walk  was 
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taken  with  the  deceased,  as  testified  to  by  appellant,  the 
deadly  blow  was  deliberately  struck  while  he  was  walking 
by  the  side  of,  or  behind,  the  deceased. 

It  is  no  doubt  true  that,  excepting  so  far  as  guUt  was 
shown  by  other  proofe,  the  story  of  the  appellant  must  be 
taken  together,  as  well  those  parts  which  tend  in  his  fevor 
as  those  tending  to  criminate  him,  but  it  does  not  follow 
from  this  that  the  whole  story  should  not  be  construed  in  the 
light  of  all  the  surrounding  circumstances  as  shown  by  the 
nature  of  the  wound  and  the  probable  character  of  the 
weapon  with  which  it  was  inflicted. 

We  think  defendant's  own  testimony  showed  that  he  was 
guilty  at  least  of  murder  in  the  second  degree,  and  that  the 
verdict  of  the  jury  was  abundantly  sustained  thereby. 

Judgment  and  sentence  will  be  affirmed. 

Scott,  J.,  concurs. 

Anders,  J.  (^concurring). — Upon  a  motion  to  direct  a 
verdict  of  acquittal,  I  think  the  rule  is  that  the  evidence 
introduced  by  the  state  must  be  assumed  to  be  true,  and  that 
the  state  is  also  entitled  to  the  benefit  of  all  legitimate  infer- 
ences that  may  be  drawn  therefrom  in  its  favor.  And,  apply- 
ing this  principle  to  the  present  case,  I  think  the  motion  was 
properly  denied.  That  the  deceased  was  killed  by  violence 
was  fully  proved,  and  there  were  facts  and  circimistances 
tending  to  show  that  the  defendant  was  the  guilty  party. 
Under  no  circumstances  should  the  court  direct  the  jury  to 
acquit  unless  the  evidence  is  such  that  there  can  be  no  honest 
•difference  of  opinion  as  to  its  force  and  effect.  But,  whether 
this  be  the  correct  rule  or  not,  in  my  opinion  the  verdict  was 
fully  justified  by  the  defendant's  own  testimony.  Having 
voluntarily  made  himself  a  witness,  his  testimony  must  be 
considered  and  interpreted  in  the  same  manner,  and  by  the 
same  rules,  as  that  of  any  other  witness.  And  according  to 
his  own  testimony  he  killed  the  deceased  without  any  legal 
excuse  whatever,  and  the  verdict  and  judgment  should  not 
be  disturbed. 
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Dunbar,  C.  J.  {dissenting) . — I  am  compelled  to  dissent 
from  the  majority  opinion  in  this  case.  I  think  it  was 
plainly  the  duty  of  the  court  to  have  instructed  the  jury  to 
acquit  the  appellant  when  the  state  closed  its  testimony,  and 
the  appellant  moved  the  court  so  to  do.  Prom  the  careful 
examination  which  I  have  given  this  record  I  am  unable  to 
find  any  testimony  introduced  by  the  state  which  would  sup- 
port the  verdict  in  this  case.  There  is  certainly  none  pointed 
out  by  the  majority  opinion  which  rises  to  the  dignity  of 
testimony.  It  is  true,  as  the  majority  say,  that  it  was 
proven  that  the  deceased  person  was  a  brother-in-law  of  the 
appellant,  and  that  there  had  been  some  interruption  of  the 
marital  relations  existing  between  appellant's  sister,  Nellie 
Johnson,  one  of  the  defendants  in  this  case,  and  her  hus- 
band ;  but  certainly  it  cannot  be  maintained  that  it  is  suffi- 
cient testimony  to  warrant  the  conviction  of  a  man  for 
murder  that  the  brother-in-law  is  afterwards  found  to  have 
been  murdered  in  the  neighborhood. 

The  opinion  also  states  that  the  other  defendant,  Charles 
Wilson,  was  seen  with  the  deceased  about  the  time  when, 
from  the  appearance  of  the  body,  he  was  killed.  I  think 
the  majority  are  mistaken  in  this  conclusion.  The  body 
was  not  found  for  more  than  a  year  after  the  deed  must  have 
been  committed,  and  the  testimony  shows  that  it  was  in 
such  a  state  of  decomposition  that  it  was  impossible  to  tell 
with  any  degree  of  certainty  just  when  the  death  had 
occurred.  Neither  did  it  appear  in  the  testimony,  nor  does 
it  stand  to  reason,  that  a  body  under  such  circumstances 
could  be  in  such  a  condition,  being  buried  three  or  four 
inches  below  the  surface  of  the  ground,  and  having  been 
mutilated  by  wild  animals,  and  exposed  to  the  changes  of 
the  seasons  for  that  length  of  time,  that  it  could  be  easily 
recognized,  or  recognized  at  all,  without  there  were  some 
definite  marks  preserved  in  the  frame  of  the  body.  The  fact 
is,  as  shown  by  the  testimony,  that  the  body  was  only 
identified  as  that  of  Johnson  by  a  ring,  and  some  other  trink- 
ets which  were  found  in  the  immediate  vicinity  of  the  body^ 
and  it  is  not  shown  that  the  appellant  here  was  acquainted 


STATE  V.  WILSON  411 


Dec.  1894.]         Dissenting  Opinion — Dunbar,  C.  J. 

with  these  articles  of  jewelry,  or  knew  that  they  were  pos- 
sessed by  his  brother-in-law,  Johnson,  the  murdered  man. 

To  sum  up  the  testimony  then,  all  there  is  upon  which  to 
base  a  conviction  is  the  fact  that  the  murdered  man  was 
found  in  the  neighborhood  about  a  mile  distant  from  the 
house  of  the  appellant ;  that  he  was  the  brother-in-law  of  the 
appellant ;  and  that  his  relations  with  appellant's  sister  had 
not  been  harmonious.  Such  a  state  of  facts,  if  they  war- 
ranted anything  at  all,  could  only  warrant  the  slightest  and 
vaguest  suspicion.  But  under  our  law  men  should  not  be 
convicted  of  murder  on  suspicion,  even  where  the  suspicion 
is  of  a  strong  character,  much  less  where  it  is  of  such  a 
flimsy  character  as  in  the  present  instance.  It  is  a  principle 
of  the  law,  as  old  as  the  law  itself,  that  a  defendant  is  pre- 
sumed to  be  innocent  until  he  is  proven  guilty.  The  burden 
never  was  placed  upon  him  to  prove  himself  innocent,  and  if 
the  life  of  the  citizen  can  be  placed  in  jeopardy  or  sacrificed 
upon  bare  suspicions  like  these,  no  person  is  safe,  and  what 
we  have  always  been  taught  about  the  tender  solicitude  of 
the  law  for  the  life  or  liberty  of  its  citizens  becomes  hollow 
mockery,  and  it  would  seem  that  the  policy  of  the  law  has 
been  changed,  and  that  its  policy  now  is  that  it  is  better 
that  ninety-nine  innocent  persons  should  be  ptmished  than 
that  one  guilty  one  should  escape. 

The  cotirt  in  this  instance  certainly  should  not  have  pro- 
nounced judgment  upon  the  testimony  offered,  and  it  was, 
therefore,  its  plain  duty,  it  seems  to  me,  to  have  granted  the 
motion  asked  for  by  the  appellant.  There  is  no  question 
here  of  weighing  the  testimony  and  of  this  court  substitut- 
ing its  judgment  on  the  weight  of  the  testimony  for  the 
judgment  of  the  jury,  for,  as  I  have  shown,  there  was 
no  testimony  to  weigh.  Consequently  there  was  no  room 
for  the  exercise  of  judgment.  The  state  had  absolutely 
foiled  to  make  out  a  case.  The  presumption  of  innocence 
had  not  in  the  least  been  disturbed  at  the  time  the  state 
rested  its  case,  and  this  presumption,  which  is  guaranteed  by 
the  law  to  citizens  charged  with  crime,  is  no  meaningless 
thing,  and  is  not  to  be  arbitrarily  disregarded  by  juries  or  by 
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courts,  and  the  judgment  in  this  case  can  only  be  sustained 
by  reversing  the  presumption  and  making  the  presumption 
of  guilt  attach  upon  the  mere  charge  of  the  commission  of 
crime,  and  placing  the  burden  upon  the  defendant  of  proving 
his  innocence. 

But,  going  a  step  farther,  even  if  the  ruling  that  the  ap- 
pellant was  rightly  put  upon  his  defense  was  correct,  then 
all  the  testimony  there  was  in  favor  of  the  state  was  the  tes- 
timony of  the  appellant  himself,  and  it  must  be  accepted  as 
true.  I  do  not  think  I  ever  read  the  testimony  of  a  witness 
which  impressed  me  more  forcibly  with  the  idea  that  every 
word  uttered  was  true,  than  the  testimony  of  the  appellant 
in  this  case,  and  if  it  was  true  then  the  act  of  the  killing  was 
justified.  Here  was  this  young  man  in  a  manly  attempt  to 
protect  his  sister  from  the  violence  of  a  malicious,  half-crazed 
and  irate  husband,  who  came  there,  according  to  the  testi- 
mony, for  the  purpose  of  compelling  his  wife  to  live  with 
him  or  to  kill  her.  The  appellant  was  striving  to  lead  him 
away  from  their  home,  and  to  persuade  him  to  go  out  of 
the  neighborhood  and  let  his  sister  alone.  He  had  suc- 
ceeded in  getting  him  about  a  mile  from  the  house  when, 
with  the  desperation  of  a  madman,  Johnson  declared  that 
he  would  go  back.  The  testimony  shows  that  he  was  a  dan- 
gerous man  ;  that  he  had  before  attempted  his  wife's  life 
with  a  revolver,  and  had  been  interrupted  in  the  attempt. 
It  might  be  possible  that  the  appellant  did  not  pursue  the 
best  and  most  reasonable  course,  or  such  a  course  as  a  man 
would  adopt  in  his  cool  and  deliberate  moments,  but  he  was 
acting  under  the  excitement  of  the  moment,  and  believing 
that  he  could  only  protect  his  sister  and  prevent  a  tragedy 
by  disabling  the  deceased,  he  struck  him  with  a  dub.  The 
appellant  was  unarmed  and  the  deceased  was  armed.  He  says 
he  did  not  intend  to  kill  him,  and  that  being  all  the  testi- 
mony there  was  on  the  subject,  there  being  no  circumstances 
in  my  judgment  to  prove  any  intention  otherwise,  it  must  be 
conceded  that  he  did  not  intend  to  kill  him.  However,  I 
am  not  at  all  certain  that  under  the  provocation  he  had  he 
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would  not  have  been  justified  even  in  attempting  to  inflict 
upon  him  a  fatal  injury. 

Again,  it  is  true  it  would  have  been  the  exercise  of  better 
sense  to  have  made  known  to  the  community  the  result  of 
this  encounter  instead  of  clandestinely  burying  the  body  as 
he  did,  but  this  probably  he  would  have  done  had  he  had 
time  to  reflect.  It  is  hard  to  tell  what  the  ordinary  person 
would  do  under  the  excitement  of  the  circumstances  sur- 
rounding this  encounter.  Whether  guilty  or  innocent,  the 
more  frequently  probably  when  guilty  than  when  innocent,  a 
panic  of  fear  is  liable  to  seize  and  control  a  person's  mind  and 
for  a  time  dethrone  reason.  Being  a  stranger  in  the  commu- 
nity, and  feeling  that  his  whole  action  and  motive  might  be 
misunderstood  and  that  he  might  be  convicted  of  a  crime  of 
which  he  was  not  guilty  (and  the  sequel  of  this  trial,  and  of  the 
action  of  the  court  in  refusing  to  grant  the  motion  of  dismissal, 
on  the  conclusion  of  the  state's  evidence,  shows  that  his  appre- 
hensions were  well  grounded),  he  made  the  mistake  of  at- 
tempting to  conceal,  rather  than  to  expose,  the  whole  trans- 
action, and  this,  taking  his  own  testimony,  is  the  only  iota 
of  testimony  which  could  in  any  degree  be  tortured  into  tes- 
timony tending  to  support  the  verdict  in  this  case,  and,  as  I 
have  before  said,  I  do  not  think  this  sufficient.  I  think, 
therefore,  that  the  court  erred  in  not  granting  the  motion  to 
dismiss,  and  in  the  second  place,  that  there  was  no  testi- 
mony in  the  case  which  can  sustain  the  verdict.  But,  con- 
ceding that  the  jury  had  a  right  to  believe  a  portion  of  de- 
fendant's testimony  and  discard  the  rest,  there  is  absolutely 
nothing  that  would  support  a  verdict  for  anything  more  than 
manslaughter.  The  j  udgment  should,  therefore,  be  reversed 
with  instructions  to  the  court  to  grant  the  order  asked  for 
by  the  appellant. 

Stii.ES,  J.  (dissenting). — I  fully  concur  in  the  views  of 
the  Chief  Justice.  If  the  appellant  and  the  other  witnesses 
for  the  defense  had  not  gone  upon  the  stand,  but  the  case 
had  been  submitted  to  the  jury  upon  the  evidence  for  the 
state  alone,  and  if  there  had  been  a  verdict  of  guilty,  upon 
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an  appeal  to  this  court  I  am  satisfied  that  the  verdict  would 
have  been  set  aside  even  more  promptly  than  it  was  done  in 
the  case  of  State  v.  Pagano,  7  Wash.  549  (35  Pac.  387) ,  for 
there  was  far  less  evidence  in  the  case  before  us  than  in 
Pagano's  case.  The  only  person  who  could  possibly  be  said 
to  have  been  implicated  in  the  homicide  by  the  evidence  in 
chief  was  the  father  of  appellant,  who  was  informed  against 
with  him,  but  was  acquitted,  and  I  am  impressed  with  the 
belief  that  appellant  would  never  have  been  put  upon  the 
stand  but  for  the  fear  he  had  lest,  by  some  mischance,  his 
father  should  suffer. 


10    414 
I  j7    42J  [No.  1515.    Decided  December  37, 1894.] 

Frank  L.  Baldwin,  Respondent^  v.  Milton  L.  Baer  kt 
AL.,  Defendants,  W.  H.  Surber  ET  al.,  Appellants, 

JURISDICTION    OF   PERSON  —  SERVICE   OF  SUMMONS— JUDGMENT- 
COLLATERAL  ATTACK. 

Under  Laws  1887-8,  p.  24,  jurisdiction  could  be  obtained  of  the 
person  of  a  defendant  by  the  service  upon  him  of  the  summons  pre- 
scribed in  the  act,  and  without  the  service  of  the  complaint  in  the 
action,  its  filing  with  the  clerk  of  the  court  being  sufficient. 

Where  an  attack  is  made  upon  a  judgment  in  a  collateral  action, 
when  it  appears  that  the  court  had  jurisdiction  of  the  person  and  of 
the  subject  matter  in  the  original  action,  it  must  be  presumed,  until 
rebutted,  that  the  court  continued  to  act  within  its  jurisdiction 
throughout  the  case  ;  and,  although  the  pleadings  as  filed  would  not 
support  the  judgment  rendered,  the  presumption  is  that  the  court 
may  have  considered  the  pleadings  amended  to  correspond  with  the 
proof  offered  and  have  entered  judgment  in  pursuance  of  such  amend* 
ment. 

Appeal  from  Superior  Court,  King  County. 

The  judgment  under  which  appellant  claimed  a  lien  on 
the  property  of  M.  ly.  Baer,  was  rendered  in  an  action 
brought  in  the  superior  court  of  Whatcom  county,  Washing- 
ton, by  appellants  as  plaintiffs  against  ei^ht  defendants,  in- 
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eluding  Baer,  as  partners  doing  business  under  the  firm 
name  of  the  Blaine  Improvement  Company.  The  action 
was  upon  an  alleged  contract  for  furnishing  materials  to  the 
said  Blaine  Improvement  Company  for  construction  of  a 
wharf,  which  contract  was  set  forth  in  the  complaint,  and 
alleged  as  having  been  made  by  the  said  eight  defendants 
as  co-partners  under  the  firm  name  of  the  Blaine  Improve- 
ment Company.  The  complaint  prayed  for  the  foreclosure 
of  an  alleged  mechanics*  lien  claimed  by  plaintiflFs  by  virtue 
of  their  contract  upon  certain  property  situated  in  What- 
com county,  and  described  in  the  complaint,  and  which  was 
alleged  to  be  owned  by  the  eight  defendants  as  co-partners. 
Only  three  of  the  defendants  were  personally  served,  and 
after  proo&  submitted  by  plaintifEs,  a  default  was  taken,  and 
several  judgments  rendered  against  the  three  defendants 
upon  whom  service  had  been  had. 

BufkCy  Shepard  &  Woods,  for  appellants. 

In  a  collateral  proceeding  to  nullify  a  judgment,  presumptions  are 
all  in  favor  of  the  judgment.  Head  v.  Daniels y  38  Kan.  i  ;  Kane  v. 
McCown^  55  Mo.  181 :  Hilton  v.  Bachman^  39  N.  W.  419 ;  Hughes  v, 
CufnmingSf  2  Pac.  289 ;  Weaver  v.  Browne  6  South.  354  ;  Prince  v. 
Griffin,  16  Iowa,  552 ;  Hersey  v,  Walsh,  38  N.  W.  613  ;  Sweet  v. 
Ward,  23  Pac.  941 ;  MacVeagh  v.  Locke,  23  111.  App.  606.  The  record 
discloses  nothing  to  show  any  loss  of  jurisdiction  by  the  superior 
court  of  Whatcom  county  after  it  was  once  acquired.  This  being 
the  case,  the  court  had  full  power  to  enter  judgment  in  the  matter  as 
it  did,  and  the  judgment  entered  was  proper,  regular,  and  in  accord- 
ance with  law.  Murzynowski  v.  Delaware,  etc.,  R,  R.  Co,,  15  N. 
Y.  Supp.  841 ;  Brooks  v»  Mayor  of  New  York,  10  N.  Y.  Supp.  773 ; 
Pendexter  v.  Cole,  20  Atl.  331 ;  Coil  v.  Haven,  30  Conn.  190. 

Even  if  the  findings  of  fact  and  conclusions  of  law  were  erroneous 
or  entirely  wanting,  this  would  furnish  no  ground  for  attacking  the 
judgment  collaterally.  Vanfleet,  Collateral  Attack,  (  702  ;  Breeze  v. 
Doyle,  19  Cal.  102  ;  Bordages  v.  Higgins,  19  S.  W.  446 ;  Garner  v. 
State,  28  Kan.  790 ;  Doty  v,  Sumner  Bros.,  12  Neb.  378  ;  Connelly  v. 
Edgerton,  22  Neb.  82  ;  McCleskey  v.  State,  23  S.  W.  518. 

Greene  &  Turner,  for  respondent. 

In  order  to  render  a  valid  judgment,  i.  e.,  a  judgment  which  is  not 
▼oid,  the  court  must  have  not  only  jurisdiction  of  the  person  and  of  the 
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general  subject  matter  of  the  action,  but  it  must  have  also  in  the  < 
before  it  power  to  render  the  particular  judgment  rendered,  i  Black, 
Judgments,  §  242 ;  Munday  v.  Vail,  34  N.  J.  Law,  418 ;  Reynolds  v, 
Slocklon,  140  U.  S.  270 ;  Reynolds  v.  Stockton,  43  N.  J.  Eq.  211 ; 
Seamster  v.  Blackstock,  83  Va.  232  ;  Corwithe  v,  Griffing,  21  Barb. 
9;  Unfried  v.  Heberer,  63  Ind.  67  ;  McFadden  v.  Ross,  108  Ind.  512 ; 
Lavellv,  McCurdfs  Ex*rs,,  77  Va.  763;  Waterman  v*  Lawrence,  19 
Cal.  210;  Strobe  v.  Downer^  13  Wis.  11 ;  Spoors  v,  Coen,  44  Ohio  St. 
497 ;  State  v.  Molly,  i8  Iowa,  525 ;  Blacklock  v.  Stewart,  2  Bay  (S.  C.)» 
363 ;  12  Am.  &  Eng.  Enc.  Law,  pp.  244-251. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J. — ^This  action  was  begun  in  September, 
1893,  in  the  superior  court  of  King  county,  for  the  foreclos- 
ure of  a  mortgage  given  by  defendant  Baer  to  the  respond- 
ent on  the  first  day  of  June,  1892,  the  mortgage  being  duly 
recorded  in  the  proper  county.  The  defendant,  J.  L.  Howe, 
and  the  appellants,  W.  H.  Surber  and  Frank  Eagan,  were 
made  parties  defendant  to  the  action,  on  the  ground  that  they 
claimed  some  interest  in  the  mortgaged  premises,  the  com- 
plaint alleging  that  said  interest  was  subsequent  and  subject 
to  the  plaintiff's  mortgage.  The  appellants,  Surber  and 
Kagan,  filed  an  answer  denying  any  knowledge  or  informa- 
tion sufficient  to  form  a  belief  as  to  most  of  the  allegations 
of  the  complaint,  and  denying  generally  and  specifically  that 
their  lien  and  interest  in  the  premises  described  in  the  com- 
plaint was  subsequent  or  inferior  to  the  mortgage  which  the 
action  was  brought  to  foreclose.  They  also  set  up  as  an  af- 
firmative defense  that  in  February,  1891,  they  recovered  in 
the  superior  court  of  Whatcom  county,  in  the  state  of 
Washington,  a  judgment  against  certain  parties  defendant, 
among  whom  was  one  of  the  defendants  to  this  action,  Mil- 
ton If.  Baer,  for  the  sum  of  $2,855.25,  with  interest,  and 
costs,  setting  forth  a  copy  of  such  judgment  in  the  answer ; 
that  after  obtaining  said  judgment,  viz.,  on  the  13th  day  of 
April,  1891,  a  certified  copy  of  the  judgment  of  the  superior 
court  of  Whatcom  county  was  duly  filed  for  record  and  duly 
recorded  in  the  office  of  the  auditor  of  King  county ;  and  al- 
leged that  the  same  became  a  lien  upon  the  property  in  con- 
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troversy  upon  which  the  plaintifif  was  seeking  to  foreclose 
his  mortgage,  and  that  the  judgment  of  the  appellants  was 
a  prior  and  superior  lien  and  incumbrance  upon  the  prop- 
erty described  in  the  plaintiff's  complaint.  The  reply  of 
the  plaintiff  denied  the  material  allegations  of  the  affirma- 
tive defense  of  defendants  Surber  and  Bagan,  and  set  up 
the  fact  that  the  action  referred  to  in  the  defendant's 
answer  was  an  action  wherein  Baer  and  others  were 
partners  doing  business  under  the  firm  name  of  Blaine 
Improvement  Company;  that  said  action  was  brought 
by  plaintiffs  upon  a  certain  joint  contract  for  the  furn- 
ishing of  materials  for  the  construction  of  a  wharf;  that 
the  plaintiffs  in  said  action  were  the  same  persons  as 
the  defendants  Surber  and  Eagan  in  this  action,  and 
that  the  defendant  M.  L.  Baer  in  said  action  was  the  same 
person  as  the  defendant  Milton  L.  Baer  in  this  action, 
and  that  the  defendant  Milton  L.  Baer  was  never  at  any 
time  served  with  any  copy  of  the  complaint  in  said  action  in 
the  superior  court  of  Whatcom  county,  but  that  notwith- 
standing no  complaint  was  served  upon  the  said  Baer,  the 
superior  court  of  Whatcom  county  attempted,  by  a  cer- 
tain illegal,  unauthorized  and  void  entry,  to  enter  and  ad- 
judge the  default  of  said  Baer  in  said  action  in  Whatcom 
county,  and  that,  in  brief,  judgment  was  entered  against 
Baer  without  his  ever  having  been  served  with  a  copy  of 
the  complaint. 

Upon  these  issues  the  cause  went  to  trial,  and  the  court 
found  that  the  judgment  entered  by  the  superior  court  of 
Whatcom  county  was  void,  upon  the  ground  that  the  said 
court  had  never  obtained  jurisdiction  of  the  person  of  the 
defendant  Baer.  The  main  question  to  be  determined,  there- 
fore, is,  can  the  judgment  of  the  Whatcom  county  court  be 
collaterally  attacked  in  King  county;  or,  in  other  words,  did 
the  court  in  Whatcom  county  act  without  jurisdiction  ? 

It  is  a  well  settled  rule  of  law  that  jurisdiction  having 

once  attached  in  the  original  case,  everything  done  within 

the  power  of  that  jurisdiction,  when  collaterally  questioned, 

is  to  be  held  conclusive  of  the  rights  of  the  parties,  unless 

impeached  for  fraud.     Cornell  v.  Wiliiams,  20  Wall.  226. 
27.10W 
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Appellants  cite  a  great  many  authorities  in  support  of  the 
proposition  that  mere  errors  or  irregularities  of  the  court 
must  be  taken  advantage  of  by  appeal,  and  cannot  be  at- 
tacked collaterally.  This  doctrine  is  so  well  settled  that  it 
is  not  necessary  to  discuss  it  here ;  in  fact,  it  is  frankly  con- 
ceded by  respondent.  His  contention,  however,  is  that  it 
was  necessary  to  serve  the  defendant  with  a  copy  of  the  com- 
plaint to  give  the  court  jurisdiction  of  the  person  of  the 
defendant,  and,  the  jurisdiction  never  having  attached,  all 
subsequent  proceedings  were  absolutely  void. 

Sec.  59  of  the  Code  of  1881  provides  that : 

**  Civil  actions  in  the  several  district  cotirts  in  this  territory 
shall  be  commenced  by  the  filing  of  a  complaint  with  the 
clerk  of  the  court  in  which  the  action  is  brought,  and  the 
issuing  of  a  summons  thereon." 

And  §  62  provides  that  the  summons  shall  be  served  by 
the  sherifiF,  or  his  deputy,  and  when  so  served  it  shall  be  re- 
turned with  the  certificate  or  aflSdavit  of  the  oflScer,  of  its 
service,  and  of  the  service  of  the  copy  of  the  complaint,  to 
the  oflSce  of  the  clerk  from  which  the  summons  issued. 
However,  the  legislature  (Laws  1887-8,  pp.  24-28),  passed  a 
new  law  providing  for  the  commencement  of  civil  actions, 
providing  that  civil  actions  in  the  several  district  courts  of 
this  Territory  may  be  commenced  by  filing  a  complaint  and 
issuing  summons  signed  by  the  clerk  of  the  court  and  under 
the  seal  of  the  court,  giving  the  form  of  summons,  providing 
for  the  manner  of  serving  the  summons,  and  making  other 
provisions  for  filing  a  copy  of  the  complaint*  So  that  it 
seems  plain  to  us  that  under  the  provisions  of  this  law  the 
court  obtained  jurisdiction  of  the  person  of  the  defendant 
by  the  service  upon  him  of  the  summons,  prescribed  in  the 
act. 

If  such  was  the  case,  the  court  having  jurisdiction  of  the 
person  and  of  the  subject  matter,  any  subsequent  error  com- 
mitted by  the  court  in  rendering  the  judgment,  providing, 
of  course,  the  judgment  rendered  was  such  a  judgment  as  it 
had  power  to  render  under  the  pleadings,  was  a  mere  irreg- 
ularity  which  could  not  be    collaterally  attacked  in  this 
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action.  It  appeared  in  this  case  that  the  judgment  was 
entered  by  default,  but  the  record  shows  that  the  witnesses 
were  duly  examined,  and  testimony  taken  on  behalf  of  the 
-plaintifis  therein,  Surber  and  Bagan ;  that  findings  of  fact 
and  conclusions  of  law  were  duly  filed,  and  upon  such  testi- 
mony and  such  findings  the  judgment  was  awarded. 

It  is  difficult  to  base  an  argument  upon  the  bare  construc- 
tion of  a  statute,  but  it  seems  to  us  that  it  is  plain  that  it 
was  the  intention  of  the  lawmakers,  in  the  act  of  1888,  to 
establish  the  jurisdiction  of  the  court  over  the  person  of  the 
defendant  when  the  complaint  was  filed  and  the  summons 
prescribed  by  law  served.  This  seems  to  have  been  the 
logic  of  the  decision  of  this  court  in  Spokatu  Falls  v,  Curry, 
2  Wash.  541  (27  Pac.  477),  and  our  conclusion  would  be 
borne  out  by  the  language  used  in  that  case,  even  were  it 
conceded  that  the  law  of  188 1  governed  this  action  instead 
of  the  law  of  1888. 

It  seems  to  us,  also,  that  the  judgment  rendered  in  this 
action  was  such  a  judgment  as  was  warranted  by  the  plead- 
ings in  the  case,  or  at  least  it  was  a  judgment  that  the  court 
would  have  been  authorized  to  enter  under  the  proofs  which 
might  have  been  introduced  in  that  case.  And  the  presump- 
tion being,  that  the  court  acted  within  its  jurisdiction  un- 
less it  clearly  appears  to  the  contrary,  it  will  be  presumed 
that  even  though  the  pleadings  as  they  were  filed  would  not 
support  the  judgment  rendered,  the  court  may  have  con- 
sidered the  pleadings  amended  to  correspond  with  the  proof 
offered,  and  have  entered  a  judgment  in  pursuance  of  such 
amendment.  It  being  once  ascertained  that  the  court  had 
jurisdiction  of  the  person  and  of  the  subject  matter,  the 
presumption  will  attach  and  continue,  without  it  is  plainly 
shown  to  the  contrary,  that  the  court  continued  to  act  within 
its  jurisdiction  to  the  end  of  the  case. 

The  judgment  will  be  reversed,  and  the  cause  remanded 
-with  instructions  to  the  lower  court  to  enter  a  decree  declar- 
ing the  judgment  of  the  appellants  a  prior  and  superior  lien 
to  the  mortgage  of  the  respondent. 

HoYT,  Scott  and  Stilks,  JJ.,  concur. 
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[No.  2432.    Decided  December  38,  1894.] 

^  -??  D.  KEEI.ER  ET  AL.,  Respondents,  v.  Harry  White  &  Co., 

Respondents. 

D.    F.    McCoNNAUGHEY,  RECEIVER,  Respondent,  v.  J.  T. 
Nelson  et  ai,.,  Appellants. 

INJUNCTION— ACTION  BY  RECBIVER— INJUNCTION  BOND  KBCBSSART. 

Under  §  159,  Code  1881  (Code  Proc.,  §  273),  requiring  the  party  ask- 
ing for  an  injunction  to  enter  into  a  bond  to  the  adverse  party,  "con- 
ditioned to  pay  all  damages  and  costs  which  may  accrue  by  reason  of 
the  injunction  or  restraining  order,'*  it  is  error  to  grant  a  receiver  an 
injunction  without  complying  with  such  statute,  on  the  theory  that 
the  bond  given  by  him  as  receiver  is  sufficient  protection  to  those 
whose  acts  he  may  seek  to  enjoin. 

Appeal  from  Superior  Court,  King  County, 

Ira  Dronson,  for  appellants. 

H,  B.  Slauson,  for  respondent  McConnaughey. 

To  the  effect  that  an  indemnity  bond  is  not  required  of  a  receiver 
upon  making  application  for  an  injunction  counsel  cites  Central 
Trust  Co.  V.  St.  Louis,  etc.,  Ry*^Ai  Fed.  555. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J. — In  September,  1893,  the  appellant  Nel- 
son obtained  a  judgment  against  the  defendants  Harry  White 
&  Co.,  for  the  sum  of  $8,431.  He  afterwards  caused  execu- 
tion to  be  issued  out  of  the  superior  court  by  virtue  of  which 
he  levied  upon  certain  property,  both  real  and  personal,  of 
the  defendants  Harry  White  &  Co.,  and  advertised  the  same 
to  be  sold  on  the  20th  of  April,  1894.  Thereafter,  and  on 
the  28th  day  of  March,  1894,  the  Hon.  J.  W.  Langley,  one 
of  the  judges  of  said  superior  court  of  King  county,  ap- 
pointed respondent,  D.  F.  McConnaughey,  receiver  of  the  as- 
sets and  property  of  the  said  Harry  White  &  Co. ;  and  there- 
after, upon  the  31st  day  of  March,  the  said  judge  issued  as 
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injunction,  at  the  instance  and  request  of  said  receiver,  en- 
joining the  sheriff  of  King  county  and  said  Nelson  from 
holding  said  sales,  and  prohibiting  and  preventing  them 
from  selling  the  property  levied  uj)on  and  advertised  as  above 
mentioned. 

The  court  did  not  require  the  receiver  to  give  an  addi- 
tional bond  before  issuing  the  injunction,  and  that  is  one  of 
the  errors  alleged  by  the  appellants  here.  We  think  this 
was  a  fatal  error  on  the  part  of  the  court.  It  is  urged  by 
the  respondents,  and  no  doubt  it  was  the  theory  upon  which 
the  court  acted,  that  the  bond  given  by  the  receiver,  upon 
his  appointment  as  receiver  of  the  assets  of  the  estate  of 
Harry  White  &  Co.,  was  sufficient  protection  to  the  appel- 
lants in  this  case;  and  it  is  argued  by  counsel  that  the 
receiver  having  given  the  bond  as  required  upon  his  appoint- 
ment, and  being  an  oflScer  of  the  court,  he  was  bound  to 
obey  the  orders  of  the  court  and  carry  them  into  execution  ; 
that  he  might  have  been  unwilling  to  execute  such  a  bond, 
in  which  case  the  court  could  not  have  forced  him  to  do  it  ; 
or  he  might  have  been  unable  to  give  a  bond,  in  which  case 
the  court  could  not  obtain  sureties  for  him. 

But  these  suppositions  of  possible  inconvenience,  it  seems 
to  us,  could  not  dispense  with  the  plain,  mandatory  provis- 
ions of  the  statute.  Sec.  159  of  the  Code  of  1881  provides 
that  "no  injunction  or  restraining  order  shall  be  granted 
until  the  party  asking  it  shall  enter  into  a  bond,  in  such  a 
sum  as  shall  be  fixed  by  the  court  or  judge  granting  the 
order,  with  surety  to  the  satisfaction  of  the  clerk  of  the  dis- 
trict court,  to  the  adverse  party  affected  thereby,  conditioned 
to  pay  all  damages  and  costs  which  may  accrue  by  reason  of 
the  injunction  or  restraining  order."  It  also  provides  that 
**  the  sureties  shall,  if  recjuired  by  the  clerk,  justify  in  like 
manner  as  bail  upon  an  arrest,  and  until  they  so  justify,  the 
clerk  shall  be  responsible  for  their  sufficiency.'* 

Now,  the  bond  given  by  the  receiver  in  this  case  for  the 
performance  of  his  general  duties  was  as  follows : 

"Now  then,  the  obligation  of  the  above  named  bond  is 
such  that  should  the  said  D.  P.  McConnaughey,  principal 


434  DENNY  v.  SAYWARD 

Opinion  of  the  Court — HoYT,  J.  [lo  Wash. 

Appeal  from  Superior  Courts  King  County, 

Battle  &  Shipley,  for  appellant. 

Bausman,  Kelleher  &  Emory,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

HoYT,  J. — Plaintifis  brought  this  action  to  recover  money 
alleged  to  have  been  paid  by  them  in  part  satisfaction  of  a 
judgment  against  their  decedent.  Such  judgment  was  re- 
covered in  a  suit  brought  upon  a  contract  which  was  in  sub- 
stantially the  following  language : 

*'THIS  AGREEMENT  made  and  entered  into  this  3d 
day  of  September,  1880,  by  and  between  George  S.  Meigs 
and  William  P.  Sayward,  by  his  attorney  in  fact  and  manag- 
ing agent  George  A.  Meigs,  and  James  Crawford  and  William 
H.  Harrington,  partners  doing  business  under  the  firm  name 
of  Crawford  and  Harrington,  the  parties  of  the  first  part, 
and  Granville  O.  Haller  and  Donald  Dingwall,  by  their  at- 
torney in  fact  and  agent,  G.  Morris  Haller,  tlye  parties  of  the 
second  part,  Witnesseth  :  That  the  parties  of  the  first  part 
agree  to  and  have  purchased  from  and  of  the  parties  of  the 
second  part,  and  the  said  parties  of  the  second  part  agree  to 
and  have  sold  to  the  said  parties  of  the  fiirst  part,  all  the  saw 
logs  belonging  to  the  said  Donald  Dingwall  and  which  the 
said  Granville  O.  Haller  has  a  mortgage  upon,  now  situate, 
lying  or  ])eingin  the  Samish  river  and  in  the  Sloughs  adja- 
cent thereto  in  Whatcom  county,  W.  T.,  and  estimated  to 
be  about  three  and  one-half  million  feet  more  or  less,  upon 
the  terms  and  conditions  following,  to-wit :  that  is  to  say, 
Whereas  the  Meigs  Lumber  and  Ship  Building  Company  is 
indebted  to  Granville  O.  Haller  in  the  sum  of  three  thousand 
five  hundred  and  ninety-six  and  75-100  ($3,596.75)  dollars 
with  interest  thereon  from  May  20th,  1879,  until  paid,  at 
the  rate  of  ten  per  cent,  per  annum,  besides  costs  upon  a 
judgment  entered  in  the  district  court  of  the  3d  judicial  dis- 
trict of  Washington  Territory,  holding  terms  at  Port  Town- 
send  on  the  22d  day  of  May,  1879,  and  wholly  unpaid.  Now, 
therefore,  the  said  logs  are  sold  at  Samish  river  and  are  to 
be  scaled  by  Edward  McTaggert,  the  government  surveyor 
of  logs  at  said  place  before  removal  therefrom — said  surveyor 
to  scale  the  same  according  to  the  laws  of  Washington  Ter- 
ritory now  in  force,  and  is  to  exclude  from  said  scale  the 
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damaged  sap  upon  said  logs  and  also  such  logs  as  are  not 
merchantable,  the  said  parties  of  the  first  part  shall  furnish 
to  said  palties  of  the  second  part  such  additional  boom  chains 
as  shall  be  necessary  for  booming  said  logs,  and  shall  begin 
taking  said  logs  at  once  and  shall  continue  taking  said  logs 
at  the  rate  of  at  least  five  hundred  thousand  feet  per  month 
if  the  said  Dingwall  shall  have  them  boomed  that  fast  and 
shall  have  all  said  logs  turned  away  by  the  first  day  of 
March,  1881,  and  shall  pay  for  the  same  to  G.  Morris  Hal- 
ler,  or  his  order,  at  the  rate  of  five  dollars  per  thousand  feet 
for  each  and  every  thousand  feet  so  scaled  according  to  the 
certificate  of  said  Edward  McTaggert  and  for  every  thous- 
and feet  so  paid  for,  said  parties  of  the  second  part  shall 
credit  one  dollar  upon  the  said  judgment,  said  payments  to 
be  made  by  said  Crawford  and  Harrington  at  the  bank  of 
Dexter  Horton  &  Co.  in  Seattle,  sixty  days  from  the  date  of 
the  removal  of  each  boom  of  said  logs  from  said  Samish  river, 
and  shall  be  of  the  full  price  of  the  logs  so  removed ;  and  in 
case  said  logs  are  not  removed  as  fast  as  five  hundred  thous- 
and feet  per  month,  still  the  said  logs  shall  be  paid  for  sixty 
days  from  the  date  that  notice  is  given  to  said  Crawford  and 
Harrington  that  such  amoimt  is  ready  for  removal  the  same 
as  if  they  had  been  taken  and  removed  on  the  date  of  said 
notice.  And  if  the  said  logs  are  not  all  removed  by  the  ist 
day  of  March,  1881,  still  the  balance  remaining  shall  be 
paid  for  as  aforesaid,  sixty  days  from  said  time,  the  same  as 
if  said  logs  were  removed  on  said  day  ;  and  said  parties  of 
the  first  part  also  agree  to  pay  as  aforesaid,  at  the  time  the 
last  payment  of  said  logs  is  due  as  aforesaid  whatever  bal- 
ance remains  due  upon  said  judgment  together  with  the 
costs  therein. 

*•  In  witness  whereof  the  parties  hereto  have  hereunto  set 
their  hands  and  seals  this  8th  day  of  September,  1880. 
(Signed) 

G.  A.  Meigs,         (Seal) 
W.  P.  Savward,  (Seal) 
By  his  attorney  in  fact       G.  A.  Meigs,         (Seal) 
James  Crawford,  (Seal) 

Wm.  a.  Harrington,  (Seal) 

Crawford  &  Harrington,  (Seal) 
Granville  O.  Haller, 

By  his  attorney  in  fact  G.  Morris  Haller,  (Seal) 

Donald  Dingwall, 

By  hisattomey  in  fact  G.  Morris  Haller,  (Seal)." 

The  ground  upon  which  the  recovery  was  sought  in  this 
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action  was  that  James  Crawford  and  William  A.  Harrington, 
against  whom  the  judgment  was  rendered,  which  plaintifis 
had  been  required  to  pay,  were,  though  named  as  principals 
in  said  contract,  in  fact  only  sureties  for  the  defendant. 

Upon  the  trial  the  following  facts  were  sufficiently  proven 
to  require  their  submission  to  the  jury  for  determination : 
That,  prior  to  1880,  George  A.  Meigs,  or  the  Meigs  Lumber 
&  Ship  Building  Company,  was  the  owner  and  operator  of 
certain  saw  mills  known  as  the  Port  Madison  mills,  together 
with  a  large  amount  of  timber  land  and  other  property  usu- 
ally owned  in  connection  with  the  operation  of  such  mills ; 
that  thereafter,  and  before  the  execution  of  the  contract 
above  referred  to,  these  mills  and  the  property  owned  in 
connection  therewith,  were  sold  to  the  defendant ;  that  he 
entered  into  the  possession  thereof  and  continued  to  operate 
said  mills  as  they  had  been  before  operated  ;  that  for  the  pur- 
poses of  the  operation  of  such  mills  defendant  constituted 
George  A.  Meigs  his  agent  with  full  power  to  transact  all 
business  necessary  to,  or  usual  in  connection  with,  such 
operation,  including  the  purchasing  of  logs  for  the  use  of 
the  mills  and  the  sale  of  their  products  ;  that  said  Meigs,  as 
such  agent,  had  been  so  operating  these  mills  for  some  time 
before  the  contract  in  question  was  entered  into,  and  as  inci- 
dent to  such  operation  had,  in  the  name  of  said  defendant, 
purchased  large  amounts  of  saw  logs  for  cash  and  upon 
credit ;  that  his  action  in  so  doing  was  known  to  the  de- 
fendant, and  had  been  fully  ratified  and  confirmed  by  him ; 
that  the  said  Meigs,  as  such  agent,  desired  to  purchase  for 
the  use  of  said  mills  a  lot  of  saw  logs,  consisting  of  about 
3,500,000  feet,  owned  by  one  Donald  Dingwall  and  situated 
in  the  Samish  Slough,  upon  which  logs  Granville  O.  Haller 
had  a  mortgage,  so  that  they  could  not  be  sold  without  his 
consent ;  that  he  desired  to  purchase  the  same  upon  credit ; 
that  the  owner  and  said  Haller  refused  to  sell  the  logs  on 
credit  unless  security  in  writing  for  the  performance  of  the 
contract  of  purchase  were  furnished  by  said  Meigs,  as  agent 
for  the  defendant ;  that  it  was  agreed  between  said  Meigs, 
as  such  agent,  and  said  Dingwall  and  Haller,  that  they 
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would  make  the  sale  upon  credit  if  James  Crawford  and 
William  A.  Harrington  would  become  sureties  for  the  per- 
formance of  the  terms  thereof  by  the  defendant ;  that  for  the 
purpose  of  evidencing  such  sale  and  the  agreement  of  surety- 
ship upon  the  part  of  said  James  Crawford  and  William  A. 
Harrington,  the  contract  above  set  out  was  entered  into; 
that  for  convenience  the  said  Crawford  and  Harrington  and 
the  said  Meigs  were  joined  with  defendant  as  principals,  but 
that  in  fact  they  only  signed  and  became  liable  upon  the 
contract  as  sureties  for  said  defendant.  That  thereafter,  and 
upon  alleged  non-compliance  with  the  terms  of  the  contract, 
an  action  was  brought  by  Granville  O.  Haller,  who  had 
succeeded  to  the  rights  of  said  Donald  Dingwall,  against  said 
George  A.  Meigs,  the  defendant,  James  Crawford  and  Wil- 
liam A.  Harrington  ;  that  in  such  suit  no  service  was  had 
upon  the  defendant ;  that  the  defendants  Crawford  and  Har- 
rington appeared  and  defended  the  action;  that  the  said 
George  A.  Meigs  also  defended ;  that  the  cause  as  against 
the  defendants  who  were  served  was  tried  upon  its  merits 
and  resulted  in  a  judgment  of  $15,000  or  more  against  them. 
That  thereafter  said  Crawford  died,  leaving  a  last  will  and 
testament,  of  which  the  plaintiffs  were  duly  appointed  and 
qualified  as  executors;  that  as  such  executors  they  were 
called  upon  to,  and  did,  pay  seven  or  eight  thousand  dollars 
of  the  judgment  so  recovered.  That  said  defendant,  at  the 
time  of  the  execution  of  said  contract,  was,  and  ever  since 
has  been,  a  non-resident  of  the  State  of  Washington,  resid- 
ing in  the  Province  of  British  Columbia.  Other  facts 
necessary  for  an  understanding  of  the  points  decided  will 
appear  in  the  course  of  the  opinion.  The  trial  resulted  in 
favor  of  the  plaintiffs,  and  from  the  judgment  against  him 
the  defendant  has  appealed. 

He  here  attacks  the  proceedings  in  a  voluminous  brief, 
prepared  with  care  and  ability.  The  numerous  questions 
presented  by  the  record  are  fully  discussed,  and  it  seems  to 
lis  the  best  possible  showing  for  the  reversal  of  the  judg- 
ment has  been  made.  Such  brief  is  so  voluminous,  and  the 
points,  when  considered  separately,  are  so  numerous,  that 
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we  shall  not  attempt  such  consideration,  but  shall  follow  the 
grouping  under  principal  points  of  the  appellant's  brief, 
without  attempting  a  detailed  discussion  of  the  several  sub- 
points  under  each  principal  one. 

The  first  error  assigned  is  in  the  overruling  of  defendant's 
demurrer  to  the  complaint.  The  principal  reason  suggested 
why  the  complaint  is  insufficient  is  that  the  plaintiff's  dece- 
dent as  a  surety  should  have  protected  himself  in  the  origi- 
nal action  under  the  provisions  of  §  756  et  seq,.  Code  of  Pro- 
cedure, and  that  having  failed  to  do  so  he  is  without  remedy. 
In  our  opinion  this  statute  in  no  way  limited  the  rights  of 
sureties  as  they  existed  before  its  enactment.  The  object  of 
the  statute  was  to  afford  an  additional  and  more  complete 
remedy  than  existed,  and  not  to  deprive  a  surety  of  rights 
which  he  had  before  its  enactment.  See  Marker  v.  Glidewdly 
23  Ind.  219 ;  Brandt,  Suretyship,  §  214. 

The  next  objection  upon  the  trial  was  as  to  the  introduc- 
tion of  any  testimony  on  the  part  of  the  plaintiffs,  and  as 
reasons  for  such  objection  it  was  contended  that  since  the 
defendant  was  a  party  to  the  former  action,  and  no  judgment 
was  taken  against  him,  it  was  res  adjudicata  in  his  favor. 
Such  might  be  the  rule  as  between  the  original  plaintiff  and 
the  defendant,  but  could  not  be  as  between  the  latter  and  a 
co-defendant  in  that  action ;  especially  where,  as  in  this  case, 
the  defendant  was  a  non-resident  of  the  state  and  never  ap- 
peared in  the  action.  See  Snider  v.  Greathouse^  16  Ark.  72 
(63  Am.  Dec.  54);  Peters  v.  Bamhill,  i  Hill  (S.  C),  234. 

Upon  the  trial  the  court  allowed  answers  of  the  defendant 
to  certain  interrogatories  propounded  to  him  by  the  plainti& 
to  be  put  in  evidence,  and  it  is  alleged  that  this  was  error. 
No  authorities  are  cited  to  sustain  this  allegation  of  error, 
and  no  reason  satisfactory  to  our  minds  has  been  suggested 
why  such  answers  could  not  be  shown  as  admissions  against 
interest.  Beside,  the  statute  seems  to  contemplate  that  the 
answers  shall  be  put  in  evidence  and,  when  in,  shall  be  sub- 
ject to  contradiction.  See  §§  1660  to  1665,  Code  of  Pro- 
cedure. 

The  fourth  objection  grows  out  of  the  terms  of  the  con- 
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tract  above  set  out.  It  is  claimed  that  it  appears  from  its 
terms  that  it  was  entered  into,  in  part  at  least,  to  secure  the 
payment  of  the  debt  of  the  agent,  George  A.  Meigs,  or  of 
the  Meigs  Lumber  &  Ship  Building  Company,  of  which  he 
was  the  manager,  and  that  for  that  reason  it  was  not  in  the 
power  of  said  Meigs,  as  agent,  to  bind  the  defendant,  as  his 
principal,  to  its  performance.  If  the  primary  object  of  the 
execution  of  the  contract  had  been  to  secure  the  payment  of 
this  debt  there  would  be  force  in  this  objection  ;  but  an  ex- 
amination of  all  the  language  used  fails  to  satisfy  us  that 
such  was  the  object.  On  the  contary,  it  sufficiently  appears 
that  the  object  sought  was  to  secure  for  the  defendant  a  large 
quantity  of  logs  at  a  sum  per  thousand  which  it  is  not 
claimed  was  in  excess  of  the  market  price.  And  this  being 
so,  we  think  its  execution  was  within  the  power  of  said 
Meigs,  as  agent  for  the  defendant.  It  was  within  the  scope 
of  his  authority,  in  conducting  the  mill  business,  a  part  of 
which  was  the  securing  of  logs  for  its  use. 

The  next  contention  grows  out  of  the  action  of  the  court 
in  admitting  in  evidence  a  copy  of  the  judgment  upon  which 
the  money  sought  to  be  recovered  had  been  paid  by  plaintiffs. 
The  reason  for  objecting  to  the  introduction  of  this  copy  was 
that  the  defendant  had  not  been  served  with  process  in  the 
action  and  could  not  be  affected  by  the  judgment.  Author- 
ities have  been  cited  to  establish  the  doctrine  that  one  not 
served  with  process  in  an  action  is  not  bound  by  a  judgment 
rendered  therein  ;  but  they  are  none  of  them  in  point,  under 
the  circumstances  of  this  case.  A  judgment  against  the 
sureties  rendered  without  their  consent,  and  especially  after 
a  defense  made  in  good  faith  by  them,  is  at  \^2&\.  prima  facie 
sufficient  to  authorize  them  to  recover  of  their  principal  the 
amount  which  they  have  been  called  upon  to  pay  thereon  ; 
and  if  the  principal  had  knowledge  of  the  pendency  of  the 
action,  even  though  he  was  not  served  with  process  therein, 
the  judgment  rendered  against  the  sureties,  without  fault  on 
their  part,  would  be  conclusive  in  an  action  by  them  to  re- 
cover money  which  they  had  paid  on  account  of  such  judg- 
ment.    The  effect  of  this  judgment  upon  the  defendant  was 
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in  issue  in  the  case  of  Dexter  Hartan  &  Co,  v,  Sayward^  66 
Fed.  265,  and  the  conclusion  reached  by  the  learned  judge 
who  tried  the  case  was  in  accord  with  the  above  suggestions. 
See  also:  Williams  v.  Greer's  Admrs.,  4  Hayw.  (Tenn.) 
235 ;  Bone  v.  Torry^  16  Ark.  83  ;  Lewis  v.  Fort,  75  N.  C. 
251  ;  Hare  v.  Grant,  'j'j  N.  C.  203. 

The  next  objection  grows  out  of  an  alleged  variance  be- 
tween the  judgment  proven  and  the  judgment  introduced  in 
evidence.  There  may  be  some  question  as  to  whether  or  not 
the  former  judgment  was  against  James  Crawford  and  Wil- 
liam A.  Harrington  as  individuals,  or  as  members  of  the 
partnership  of  Crawford  &  Harrington  ;  but  it  does  not  so 
clearly  appear  that  the  defendant  was  injured  by  any  ques- 
tions growing  out  of  this  variance,  if  variance  it  was,  as  to 
justify  a  reversal.  Defendant  objects  to  the  judgment  upon 
the  ground  that  it  does  not  show  that  it  was  ever  entered 
in  the  journals  of  the  court  in  which  it  was  rendered.  We 
have  examined  the  transcript  of  the  judgment,  together  with 
its  authentication,  and  are  unable  to  see  anything  which 
would  authorize  its  rejection  for  the  reason  suggested. 

The  next  objection  is  not,  in  our  opinion,  warranted  by 
the  proofs.  We  are  unable  to  find  from  the  record  that  the 
payment  upon  the  judgment  was  other  than  compulsory  on 
the  part  of  the  plaintiffs. 

The  foundation  of  the  next  allegation  of  error  is  stated  by 
the  appellant  as  follows :  **  In  a  suit  by  surety  for  subro- 
gation, principal  entitled  to  use  every  legal  defense."  This 
is  not  an  exact  statement  of  the  principle  which  it  is  claimed 
was  negatived  by  the  court  upon  the  trial.  The  plaintiffs 
did  not  seek  a  technical  subrogation  to  the  rights  of  the 
plaintiff  in  the  original  action  ;  they  sought  an  independent 
recovery  of  money  which  they  had  paid  on  account  of  the 
defendant,  and  introduced  the  judgment  only  for  the  purpose 
of  showing  that  such  payment  was  not  a  voluntary  one.  As 
stated  before,  the  weight  of  authority  is  to  the  effect  that  a 
judgment  like  the  one  sought  to  be  introduced  in  the  case  at 
bar  is  at  l^sst  prima  facie  evidence  as  against  the  principal ; 
and  that  it  is  conclusive  unless  some  collusion  or  fraud  upon 
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the  part  of  the  surety  is  shown.  The  testimony  offered  by 
the  defendant  did  not  tend  to  show  any  snch  fraud  or  col- 
lusion, and  if  it  did  it  was  not  competent  under  the  plead- 
ings. There  was  no  sufiBcient  allegation  of  fraud  or  col- 
lusion on  the  part  of  the  sureties  in  the  answer.  Beside,  we 
think  the  evidence  disclosed  a  state  of  facts  from  which  it 
could  be  fairly  presumed  that  defendant  had  notice  of  the 
pendency  of  the  former  suit. 

It  is  next  claimed  that  the  contract,  for  the  violation  of 
which  the  original  action  was  prosecuted,  was  so  ambiguous 
that  evidence  dehors  the  instrument  was  admissible  to  show 
the  intention  of  the  parties.  But  an  examination  of  the 
language  of  the  contract  fails  to  show  us  any  such  ambi- 
g^ty  as  would  warrant  evidence  of  that  kind. 

Defendant  claims  that  he  should  have  been  allowed  to 
prove  that  administration  of  the  partnership  of  Crawford  & 
Harrington  was  pending.  But  what  we  have  said  in  refer- 
ence to  the  question  of  variance  between  the  judgment 
pleaded  and  the  one  proven  is  sufficient  answer  to  the  con- 
tention in  that  regard. 

It  is  next  contended  that  the  estate  of  James  Crawford, 
under  his  will,  had  been  completely  settled,  and  that,  for 
that  reason,  the  executors  had  no  authority  to  maintain  the 
action.  It  appeared  from  the  testimony  that  administration 
of  the  estate  had  so  far  progressed  that  there  had  been  a  final 
account  rendered,  and  an  order  of  distribution  made  and  car- 
ried into  effect.  It  is  possible  that  these  acts  would,  for  cer- 
tain purposes,  warrant  the  presumption  that  administration 
of  the  estate  had  been  closed.  But  this  presumption  cannot 
be  invoked  by  the  defendant  for  the  purposes  sought ;  when 
the  interests  of  the  estate  require  the  exercise  of  authority 
by  an  executor  his  right  to  act  should  be  upheld,  if  he  has 
not  received  his  final  discharge,  unless  his  bondsmen  have 
been  released. 

The  defendant  invokes  the  aid  of  the  statute  of  limita- 
tions. It  appears  that  from  the  time  the  right  of  action  ac- 
crued until  the  suit  thereon  was  commenced  the  defen^nt 
bad  been  a  non-resident  of  the  state  and  absent  therefrom. 
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This,  it  is  conceded,  would  prevent  the  running  of  the 
statute  were  it  not  for  the  fact  that  defendant  had  property 
in  the  state  liable  to  attachments.  But  it  is  argued  that 
since  the  plaintiffs  could  by  suing  out  a  writ  of  attacliment 
have  prosecuted  their  action  without  personal  service  upon 
the  defendant,  the  running  of  the  statute  was  not  suspended 
by  his  absence.  This  claim  cannot  be  sustained.  The 
language  of  the  statute  is  too  plain.  See  g  123,  Code  Proc. 
Beside,  the  remedy  by  attachment  is  an  extraordinary  one, 
requiring  the  giving  of  a  bond  and  the  making  of  an  af- 
fidavit. From  which  it  must  follow  that  the  power  to  com- 
mence such  an  action  is  not  the  equivalent  of  the  oppor- 
tunity to  personally  serve  the  defendant  with  process. 

It  is  next  objected  that  a  certain  finding,  by  way  of  a 
special  verdict,  upon  the  trial  of  the  original  action,  avoids 
the  judgment  so  far  as  the  defendant  is  concerned.  But  such 
special  finding  was  not  shown  to  have  been  so  connected 
with  the  general  verdict  as  to  warrant  the  contention.  Be- 
side, it  is  probable  that  the  sureties  would  not  lose  any 
rights  on  account  of  such  finding,  even  although  the  gen- 
eral verdict  was  inconsistent  therewith.  They  were  not  re- 
sponsible for  the  results  of  the  action  so  long  as  they  de- 
fended in  good  faith. 

The  other  allegations  of  error  grow  out  of  the  instructions 
given  to  the  jury.  Several  exceptions  were  saved  to  these 
instructions,  and  errors  founded  thereon  have  been  argued  in 
the  brief  of  appellant.  Most  of  them  go  to  the  principles 
which  are  discussed  in  the  brief  under  other  heads,  and  have 
already  been  noticed,  and  for  that  reason  no  detailed  consid- 
eration of  the  several  exceptions  to  the  instructions  is 
necessary.  We  shall  content  ourselves  with  saying  that 
upon  a  careful  consideration  of  the  instructions  as  a  whole, 
we  think  the  law  applicable  to  the  questions  to  be  decided 
by  the  jury  was  properly  stated,  and  that  the  exceptions  to 
the  instructions  given  furnish  no  reason  for  the  reversal  of 
the  judgment.  And  for  the  reason  that  the  jury  were  fully 
instructed  as  to  the  law  of  the  case,  defendant  was  not  prg- 
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ndiced  by  the  action  of  the  court  in  refusing  to  give  the 
instructions  requested  by  him. 
The  judgment  will  be  affirmed. 

DtJNBAR,  C.  J.,  and  ScoTT  and  Stiles,  JJ.,  concur. 


[No.  1503.    Decided  December  a8, 1894.] 

D.  M.  Paynb  et  al.,  Appellants,  v.  A.  L.  Stiix  BT  al.,       S  ^j 
Respondents.  1 10  43c 

8PBCIPIC  PBRFORMANCK— RBMSDY  AT  LAW— LBASB   OP   COMMUN- 
ITY PROPSKTY. 

Where  a  tenant  has  gone  into  possession  of  community  land  under 
an  agreement  of  husband  and  wife  to  execute  to  him  a  valid  lease  for 
a  period  of  five  years,  but  the  lease  has  been  executed  by  the  hus- 
band alone,  the  tenant  is  entitled  to  specific  performance  of  the  con- 
tract, on  showing  performance  of  all  the  conditions  on  his  part. 

The  fact  that  a  tenant,  if  ejected,  would  suffer  but  little  damage, 
for  which  he  would  have  a  remedy  at  law,  is  not  sufficient  to  except 
the  case  from  the  rule  that  where  a  tenant  has  entered  into  possession 
under  an  agreement  for  a  lease  he  is  entitled  to  specific  performance. 

Appeal  from  Superior  Court,  Clarke  County. 

N,  H.  Bloomfieldy  for  appellants. 
G.  W.  Stapleton,  for  respondents. 

The  opinion  of  the  court  was  delivered  b> 

Scott,  J. — ^The  plaintiffs  are  husband  and  wife,  and  the 
lands  in  controversy  are  their  community  property.  On  the 
29th  day  of  October,  1892,  plaintiff,  D.  M.  Pajme,  executed 
a  purported  lease  of  said  lands  to  the  defendant,  A.  L.  Still, 
for  the  term  of  five  years.  Sarah  I<.  Payne  did  not  join  in 
said  lease,  and  it  was  not  acknowledged  by  D.  M.  Payne  as 
required  by  the  statute  where  the  term  of  the  leasehold  ex- 
ceeds one  year.  The  defendants  took  and  have  retained 
possession  of  the  premises,  and  this  action  in  ejectment  was 
brought  by  the  plaintiffs  to  recover  possession,  on  the  ground 
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that  such  purported  lease  was  void.  The  defendants  an- 
swered, alleging  that  on  the  date  aforesaid  the  plaintiffs 
agreed  to  execute  to  the  defendants  a  lease  of  the  premises 
aforesaid,  to  run  for  the  period  of  five  years,  with  the  terms 
and  conditions  specified  in  said  purported  lease,  and  that 
said  purported  lease  was  intended  by  the  plaintifis  as  a  valid 
lease  of  the  premises  accordingly,  and  alleging  that  the 
plaintifis  delivered  possession  of  the  premises  to  the  defend- 
ants in  pursuance  of  said  lease,  and  that  the  defendants  have 
retained  the  same  continuously  since  said  time,  and  have 
fully  complied  with  and  performed  the  conditions  of  said 
lease  upon  their  part,  and  praying  for  a  specific  performance 
of  the  terms  of  the  contract.  The  plaintifis  replied,  deny- 
ing that  Sarah  1,,  Payne  had  ever  entered  into  the  contract 
in  question,  or  consented  to  the  leasing  of  the  lands.  The 
cause  was  tried  and  a  decree  rendered  in  favor  of  the  defend- 
ants, from  which  plaintifis  have  prosecuted  this  appeal. 

After  an  examination  of  the  proofe  we  are  satisfied  with 
the  finding  of  the  lower  court  that  the  plaintifis  both  agreed 
to  execute  the  lease  in  question.  It  is  urged,  however,  by 
them,  that  a  specific  performance  of  the  contract  should  not 
be  decreed  on  the  ground  that  the  testimony  shows  that  the 
defendants  would  sufier  little  or  no  damage  if  dispossessed, 
and  that  they  had  an  adequate  remedy  at  law.  But  if  this 
were  true,  it  furnishes  no  reason  for  excepting  this  particular 
case  from  the  general  rule  applicable  to  the  class  of  cases  to 
which  it  belongs.  The  adequacy  or  inadequacy  of  damages 
as  a  remedy  is  not  determined  with  reference  to  the  circum- 
stances of  a  particular  case,  but  the  inquiry  is  whether  such 
case  is  one  of  a  class  where,  in  agreements  generally  of  the 
kind  involved,  the  terms  or  the  relations  of  the  parties  are 
such  that  the  legal  remedy  of  damages  is  adequate  or  inade- 
quate.    Pomeroy,  Spec.  Perf.  Contracts,  §  27. 

And  this  case  clearly  falls  within  that  class  wherein  spe- 
cific performance  will  be  decreed  on  the  ground  of  a  part  per- 
formance of  the  contract  and  the  inadequacy  of  damages. 

Affirmed. 

Dunbar,  C.  J.,  and  Hoyt  and  Stiles,  JJ.,  concur. 
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George  Haisch  etal.,  Respondents,  v.  The  City  of  Seat- 
tle ET  AL.,  Appellants. 

MUNICIPAX,  CORPORATIONS— STRBBT  IMPROVBMBNTS— BNFORCE- 
MBNT  OP  ASSBSSMBNTS— ACCBPTANCB  OF  WORK— BSTOPPBL  OF 
PROPBRTY  OWNBR. 

A  municipal  corporation  cannot  enforce  the  assessment  for  a  street 
improvement,  when  the  contract  as  entered  into  for  the  work  makes 
an  assessment  district  which  is  not  in  conformity  with  the  ordinance 
passed  by  the  city  council  authorizing  the  improvement. 

In  an  action  to  enforce  the  collection  of  assessments  for  a  street 
improvement,  the  defendants  may  show  that  the  improvement  has  not 
been  made  in  accordance  with  the  contract  and  is  a  damage  instead 
of  a  benefit  to  the  adjoining  property  owners,  when  they  have  not 
been  concluded  by  a  legal  acceptance  of  the  work  by  the  proper  city 
authorities. 

In  such  an  action,  defendants  are  not  estopped  to  deny  the  valid- 
ity of  the  assessment,  even  though  the  work  had  been  accepted  by 
the  proper  authorities,  when  it  is  shown  that  the  property  adjoining 
the  improvement  has  been  damaged  instead  of  benefited,  that  the 
work  has  not  been  done  in  accordance  with  the  contract,  that  de- 
fendants have  remonstrated  against  the  manner  in  which  the  work 
was  being  done,  and  that  the  defects  in  the  work  were  so  open  and 
notorious  that  the  city  must  be  presumed  to  have  taken  notice  of  the 
non-fulfillment  of  the  contract  on  the  part  of  the  contractor. 

Appeal  from  Superior  Court,  King  County. 

Frank  A.  Steele,  for  appellants.     . 

The  acceptance  of  the  work  by  the  city  is  conclusive  of  its  proper 
completion.  Cooley,  Taxation  (2d  ed.),  p.  671,  notes;  Dixon  v. 
JJetroit^  49  N.  W.  628 ;  Nolan  v.  Reese,  32  Cal.  484  ;  Emery  v.  Brad- 
ford.  29  Cal.  75 ;  State  v.fersey  City,  28  N.  J.  Law,  500. 


Garrett  &  fones,  /.  K.  Brown,  Pratt  &  White  and  Blaine 
&  De  Vries,  for  respondents. 

When  a  mode  of  contracting  is  prescribed  by  statute,  that  mode 
must  be  pursued.    Newbery  v.  Fox,  5  Am.  St.  Rep.  830 ;  Mayor  v. 
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Reynolds^  83  Am.  Dec.  535  ;  Donovan  v.  Mayor ^  33  N.  Y.  291 ;  Dey 
V.  Mayor^  19  N.  J.  Eq.  412 ;  KreUch  v,  Helnt^  45  Ind.  438;  ButUrv. 
City  of  CharldStoztm,  7  Gray,  12 ;  Hague  v.  Philadelphia,  48  Pa.  St. 
527. 

The  improvement  never  having  been  legally  contracted  for,  nor 
formally  accepted  by  the  proper  authorities,  respondents  were  not 
estopped  from  introducing  evidence  to  prove  that  the  improvement 
was  in  fact  never  completed.  City  of  Leavenworth  v.  Pankin,  2  Kan. 
357 ;  McDonald  v.  City  of  New  York,  68  N.  Y.  23  ;  Branham  v.  City 
ofSanfose,  24  Cal,  585  ;  Mayor,  etc,  v,  Reynolds,  83  Am.  Dec.  535. 

If  the  work  had  been  accepted  by  the  city,  defendants  would  not 
be  estopped  from  showing  fraud  in  such  acceptance.  Cooley,  Taxa- 
tion (2d  ed.),  p.  671 ;  Cape  May,  eU.,  R,  R.  Co.  v.  City  of  Cape  May ^ 
35  N.  J.  Eq.  419 ;  J'indUy  v.  City  of  Pittsburg,  82  Pa.  St.  351 ;  i  DU- 
lon,  Mun.  Corp.,  $  311 ;  Elliott,  Roads  and  Streets,  438;  Gulich  v. 
Connely,  42  Ind.  134 ;  McVerry  v,  Kidwell,  63  Cal.  246. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J. — It  would  seem  from  the  record  in  this 
case,  that  the  contract  which  the  city  entered  into  on  June 
26,  1890,  or  which  it  attempted  to  enter  into,  through  Mayor 
Moran,  was  not  in  conformity  with  the  ordinance  which  had 
been  passed  by  the  council,  providing  for  the  improvement 
of  South  Twelfth  street,  as  said  ordinance  required  the  street 
to  be  graded  from  Yesler  avenue  to  Stacy  street,  and  side- 
walks constructed  on  both  co-extensive  with  the  grade 
thereof  between  said  points,  under  the  direction  and  super- 
vision of  the  city  engineer.  This  contract  made  an  entirely 
new  grade,  or  assessment,  district  from  the  one  contemplated 
by  the  ordinance,  and  could  not,  therefore,  under  the  rule 
laid  down  by  this  court  in  Buckley  v.  Tacoma,  9  Wash.  253 
(37  Pac.  441),  be  enforced. 

An  investigation  of  the  record  in  this  case  convinces  us 
that  the  testimony  overwhelmingly  shows  the  fact  to  be  that 
the  contract  which  Smart  did  enter  into  was  never  performed, 
but  that  the  work  was  done  in  a  manner  which  was  in  gross 
violation  of  the  contract,  and  of  the  ordinance  providing  for 
the  improvement  of  said  South  Twelfth  street,  in  a  manner 
which  was  absolutely  regardless  of  the  interests  of  the  respon* 
dents,  that  the  work  which  was  done  was  actually  a  damage 
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to  the  property  owners  adjoining  the  street  which  was 
ordered  improved,  instead  of  a  benefit,  and  that  there  has  been 
no  substantial  compliance  whatever  with  the  terms  of  the 
contract.  We  think  it  cannot  be  contended  by  the  appel- 
lants, in  the  face  of  the  evidence,  that  such  is  not  the  case, 
but  their  position  is  that  the  acceptance  of  the  work  by  the 
city  is  conclusive  of  its  proper  completion,  and  that  their 
objections  to  the  introduction  of  any  evidence  tending  to  im- 
peach the  acceptance  should  have  been  sustained.  The  ac- 
ceptance in  this  case  was  by  the  board  of  public  works,  but 
a  reference  to  the  charter  discloses  the  fact  that  it  was  the 
duty  of  the  city  council  at  the  time  this  work  was  done  to 
accept  the  same,  and  not  the  duty  of  the  board  of  public 
works.  The  work,  then,  not  having  been  legally  accepted, 
or  accepted  by  the  tribunal  which  was  empowered  by  law  to 
accept  it,  the  respondents  had  a  right  to  prove  that  the  im- 
provement was  in  fact  never  completed.  And  even  accept- 
ing appellants'  contention  that  the  work  had  been  accepted 
by  the  proper  authorities,  the  taxpayer  is  not  under  all  cir- 
cumstances estopped  fix)m  enquiring  into  the  facts. 

The  appellants  cite  Cooley  on  Taxation  (2d  ed.),  p.  671, 
to  sustain  their  contention  in  this  regard.  The  learned 
author  on  that  page  staters  the  general  rule,  which  is  sus- 
tained by  authority  generally,  that — 

*'Itis  in  general  no  defense  to  an  assessment  that  the 
contract  for  the  work  has  not  been  performed  according  to 
its  terms.  If  the  proper  authorities  have  passed  upon  the 
question  and  accepted  the  work  as  satisfactory,  the  accept- 
ance must  be  conclusive ;  there  cannot  and  ought  not  to  be 
an  appeal  from  them  to  court  or  jury."  **But,"  says  the 
author,  **this  doctrine  must  be  confined  within  its  proper 
limits ;  it  cannot  be  extended  to  cover  a  case  in  which  the 
authorities,  after  contracting  for  one  thing,  have  seen  fit  to 
accept  something  different  in  its  place  ;  for  if  this  might  be 
done,  all  statutory  restraints  upon  the  action  of  local  au- 
thorities in  these  cases  would  be  of  no  more  force  than  they 
should  see  fit  to  allow  them.  And  no  doubt  if  it  were 
claimed  that  by  fraud  the  cost  of  a  work  was  purposely 
made  excessive,  the  fact  might  be  inquired  into  and  redress 
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obtained,  either  in  a  direct  proceeding^  for  the  purpose,  or  on 
appeal  if  a  competent  appellate  tribunal  was  provided." 

It  seems  plain  that  the  strict  requirements  of  the  statute 
were  not  met  in  this  case,  and  it  has  been  decided  by  this 
court  in  Buckley  v.  Tacama,  supra,  and  in  Spokane  Falls  v, 
Browne,  3  Wash.  84  (27  Pac.  1077),  that  the  power  to  levy 
special  assessments  is  to  be  construed  strictly,  that  the  mode 
prescribed  is  the  measure  of  power,  and  that  the  material  re- 
quirements must  be  complied  with  before  there  is  any 
liability. 

On  the  question  of  estoppel  to  inquire  into  the  compliance 
or  non-compliance  with  the  conditions  of  the  contract  it  was 
decided  in  Oregon  &  C.  R.  Co.  v.  City  of  Portland,  25  Or. 
229  (35  Pac.  452),  that— 

**  Where  the  measure  of  assessments  for  street  improve- 
ments in  a  city  is  limited  to  the  amount  of  benefits  derived, 
and  the  common  council  is  invested  with  a  discretion  in  de- 
termining that  amount,  the  courts  will  not  review  the  de- 
termination of  the  council  so  long  as  its  discretion  is  hon- 
estly exercised,  and  not  abused.  But  where  it  appears  that 
there  is  no  necessity  for  the  improvement ;  that,  as  made,  it 
never  has  been  used,  though  completed  over  two  years,  and 
probably  never  will  be  used ;  and  that  property  assessed  for 
benefits  was  not  benefited,  but  actually  damaged,  a  decree 
enjoining  the  collection  of  such  assessment  is  proper." 

In  this  case  it  conclusively  appears  from  the  record  that 
the  property  assessed  was  not  benefited  by  the  expense  in- 
curred. It  also  conclusively  appears  that  the  street  is  in  a 
worse  condition  than  it  was  before  the  attempted  improve- 
ments were  made,  and  it  must  necessaril}*  follow  that  the 
property  adjoining  has  been  damaged  instead  of  improved. 
It  appears  also  from  the  record  in  this  case  that  the  prop- 
erty holders  remonstrated  time  and  time  again  with  the 
authorities  against  the  manner  in  which  the  work  was  being 
conducted,  but  no  attention  was  paid  to  their  remonstrances. 
And  it  also  appears  that  the  defects  in  the  work  are  so  open 
and  notorious  that  the  city  must  be  presumed  to  have  taken 
notice  of  the  non-fulfillment  of  the  contract  on  the  part  of 
the  contractor. 
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With  this  view  of  the  law  and  the  facts  in  this  case,  it  is 
not  necessary  to  enter  into  a  discussion  of  the  points  in- 
volved in  the  brief  of  the  intervenor,  Wittier,  for  the  judg- 
ment in  all  respects  will  be  affirmed. 

Scott  and  Stiuss,  JJ.,  concur. 


[No.  1414.    Decided  December  39, 1894.] 

Jambs  A.  Moore  et  al.,  Respondents^  v,  D.  F.  Brown-       ^   iw 
FiEi^D,  Appellant.  *     " 

^ECTMBNT— PLEADING — KSTOPPBI^ 

In  an  action  of  ejectment  for  the  possession  of  certain  land  which 
plaintiffs  claimed  belonged  to  them  by  reliction,  a  defense  that  the 
land  was  an  island,  public  domain  of  the  United  States,  upon  which 
defendant  had  settled,  although  the  facts  setting  up  same  are  com- 
bined in  the  answer  with  the  defense  of  estoppel  pleaded  therein, 
will  warrant  the  introduction  of  proofs  establishing  such  facts,  and 
where  such  proof  has  not  been  contradicted  by  plaintiffs,  it  is  error 
for  the  court  to  direct  a  verdict  in  their  favor. 

Under  the  reformed  procedure  an  equitable  estoppel  may  be 
pleaded  as  a  defense  to  an  action  of  ejectment. 

One  who  in  good  faith  induces  another  to  settle  on  his  land,  be- 
lieving and  representing  the  same  to  be  government  land,  when  in 
fact  the  title  is  in  himself,  is,  nevertheless,  estopped  from  asserting 
title  against  the  one  who,  relying  upon  such  representations,  has  gone 
into  possession  of  the  land  and  improved  it. 

The  fact  that  a  party  is  induced  to  take  possession  of  the  land  of 
another  as  government  land,  with  a  view  to  obtaining  title  by  resi- 
dence and  cultivation,  is  equivalent  to  a  purchase. 

Appeal  from  Superior  Courts  King  County. 

The  facts  are  stated  in  the  opinion  and  in  Moore  v.  Brown- 
field,  7  Wash.  23. 

Benson  &  Morris,  for  appellant* 
Clise  &  King,  for  respondents. 

The  law  prescribes  certain  formalities  that  must  be  observed  in  the 
transfer  of  land,  and  the  law  will  not  allow  an  estoppel  in  pais  to  do 
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away  with  these  formalities.  Hayes  v.  Livingston^  34  Mich.  384. 
Where  a  party  has  acted  fairly  under  a  mistake  and  has  made  no 
declaration  contrary  to  his  honest  belief  at  the  time,  or  with  Any  in- 
tention to  deceive,  such  actions  and  declarations  do  not  operate  by 
way  of  estoppel.  Bigelow,  Estoppel,  p.  618,  and  citations ;  Brewer 
V,  Boston^  etc,,  B,  B,  Co,^  5  Mete.  478;  Gray's  Adm'r  v.  Alien,  14 
Ohio,  58. 

Where  the  condition  of  the  title  is  known  to  both  parties,  or  both 
have  the  same  means  of  ascertaining  the  truth,  there  can  be  no  es- 
toppel, Brant  v.  Virginia  Coal  <&•  Iron  Co.,  93  U.  S.  326 ;  Boynter 
V,  Chipman,  32  Pac.  690. 

The  opinion  of  the  court  was  delivered  by 

HoYT,  J. — ^This  is  an  appeal  from  a  judgment  rendered 
upon  a  trial  had  in  pursuance  of  the  order  of  this  court 
upon  a  former  appeal  reversing  the  judgment  theretofore 
rendered  (7  Wash.  23 ;  34  Pac.  199).  Upon  such  new  trial 
the  pleadings  were  amended  so  that  some  new  features  were 
introduced.  The  principal  contentions  of  the  respective 
parties  were,  however,  founded  upon  substantially  the  same 
facts  as  in  the  first  trial.  Then  and  now  the  plaintifiEs 
claimed  title  in  fee  to  the  property  in  question,  and  sought 
to  eject  the  defendant  therefrom.  Then  and  now  the  con- 
tention of  the  defendant  was  that  the  property  was  not  that 
of  the  plaintifis,  but  belonged  to  the  United  States,  and  was 
occupied  by  him  for  the  purpose  of  enabling  him  to  obtain 
title  from  the  government.  In  addition  to  this,  the  amended 
answer  set  up  certain  facts  tending  to  show  that  one  of  the 
grantors  of  the  plainti&  had  so  conducted  himself  towards 
the  property  in  question  and  its  occupation  by  defendant 
that  he  and  they  were  estopped  from  asserting  any  title 
thereto  as  against  him. 

The  first  ground  <^  defense  was  the  one  mainly  relied 
upon  at  the  first  trial,  and  the  evidence  to  establish  the  same 
was  such  that  it  was  held  upon  the  former  appeal  that  it 
was  sufficient  to  support  the  verdict  rendered  thereon,  and 
the  judgment  would  have  been  affirmed  but  for  an  erroneous 
construction  of  the  statute  of  limitations. 
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It  must  follow  that  if  the  testimony  upon  that  question 
was  substantially  the  same  upon  the  second  trial  as  upon  the 
first,  and  was  properly  admissible  under  the  allegations  of 
the  answer,  it  so  fiar  established  a  defense  to  plaintifiTs  action 
that  its  sufficiency  should  have  been  submitted  to  the  jury, 
and  that  it  was  error  to  take  it  from  their  consideration,  and 
direct  a  verdict  for  the  plaintiflfe.  It  is,  however,  contended 
that  the  answer  upon  which  the  second  trial  was  had  was  in- 
sufficient to  warrant  any  proof  upon  this  subject.  This 
<x»ntention  is  founded  partly  upon  the  language  of  the  an- 
swer and  partly  upon  an  alleged  concession  by  counsel  for 
•defendant,  at  the  trial,  to  the  effect  that  he  had  abandoned 
what  was  termed  the  **  island  theory  *'  as  a  basis  for  his  de- 
fense, and  only  relied *upon  the  allegations  of  the  answer  in 
xeference  thereto  by  way  of  inducement  to  authorize  the 
allegations  relied  upon  as  constituting  an  estoppel.  We  are 
unable  to  ascertain  wherein  the  allegations  of  the  answer 
fsLil  to  set  out  sufficient  facts  to  warrant  the  proofs  introduced. 
They  may  not  have  been  as  completely  separated  firom  those 
as  to  the  estoppel  as  they  should  have  been,  but  that  fact 
only  furnished  ground  for  a  motion  to  have  the  defenses  sep- 
arately stated,  and  did  not  authorize  a  demand  that  the  de- 
fendant elect  as  to  which  he  would  rely  upod.  Under  the 
reformed  procedure  the  pleading  consists  of  a  statement  of 
the  facts,  and  the  answer  in  question  was  in  substantial 
compliance  with  its  requirements. 

Neither  can  we  find  that  there  was  a  waiver  at  the  trial  of 
a  right  to  rely  upon  this  '^island  theory  ''  as  a  defense  to 
plaintiff'  action.  Some  such  assertion  was  made  at  the  time 
by  counsel  for  plaintiff,  but  the  defendant  so  qualified  his 
acquiescence  therein  that  he  was  not  thereby  deprived  of  the 
right  to  rely  upon  all  the  facts  pleaded  which  he  could  prove. 

We  have  examined  all  the  evidence  and  compared  it  with 
that  put  in  upon  the  former  trial,  and  are  satisfied  that  the 
proof  as  to  the  **  island  theory  "  was  much  stronger  upon 
this  trial  than  upon  the  former  one.  At  that  trial  there  was 
a  substantial  contradiction  by  the  plaintifis  of  the   proof 
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offered  by  defendant,  while  at  this  one  there  was  nothing  to 
contradict  the  testimony  ofifered  by  defendant  to  show  that 
the  land  was  once  an  island. 

What  we  have  said  is  sufficient  to  show  that  the  action  of 
the  court  in  directing  a  verdict  for  the  plaintiffs  constituted 
reversible  error,  but  in  view  of  another  trial  we  will  discuss 
the  other  questions  involved  in  the  case.  One  of  them  is 
the  claim  on  the  part  of  the  defendant  that  the  plainti£&  did 
not  prove  title,  in  themselves.  An  examination  of  the  record 
shows  there  is  force  in  this  contention  so  far  as  the  actual  in- 
troduction of  evidence  is  concerned,  but  it  is  claimed  that 
such  evidence  was  made  unnecessary  by  reason  of  certain 
stipulations  and  agreements  entered  into  by  the  defendant. 
The  record  upon  this  appeal  does  not  iully  disclose  all  that 
may  have  had  binding  force  upon  the  defendant  in  reference 
to  this  question,  and  we  call  attention  to  it  now  in  order  that 
at  the  next  trial  the  matter  may  be  more  dearly  put  before 
the  jury. 

The  other  question  grows  out  of  the  pleadings  and  pnx)& 
offered  to  show  that  plaintiffs  were  estopped  from  asserting 
title  against  the  defendant.  From  these  allegations  and 
proofs  the  following  facts  were  sufficiently  established  to  re- 
quire a  submission  of  the  questions  relating  thereto  to  the 
jury  :  That  Christian  Brownfield  was  the  owner  of  a  home- 
stead claim  upou  the  mainland  opposite  the  property  in  ques- 
tion ;  that  said  property  was  an  island  cut  off  from  the  main- 
land by  a  channel  about  eighty  feet  wide  covered  with  water 
during  the  greater  portion  of  the  year  to  the  depth  of  three 
or  four  feet ;  that  the  meander  line  which  bounded  his  daim 
along  the  lake  front  was  upon  said  mainland  quite  a  distance 
from  the  center  of  the  channel  which  divided  the  island 
therefrom  ;  that  while  he  was  such  owner  of  the  upland  he 
invited  the  defendant  to  go  upon  this  island  and  there  make 
his  home ;  that  at  that  time  he  disdaimed  all  interest  in  the 
property*  himself,  and  stated  that  it  bdonged  to  the  govern- 
ment ;  that  in  pursuance  of  such  invitation  defendant  went 
into  possession  of  the  property,  deared  the  same,  erected 
buildings  thereon,  and  there  made  his  home  continually  from 
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about  the  date  of  said  invitation  in  1879,  until  the  present 
time ;  that  his  occupation  and  improvement  has  been  open 
and  notoriotis,  and  without  any  objection  on  the  part  of  said 
Christian  Bxx>wnfield,  or  any  other  person ;  and  that  the 
plainti&  daim  under  said  Brownfield.  It  was  not  alleged 
or  proven  that  in  extending  this  invitation  and  inducing 
these  acts  on  the  part  of  the  defendant,  the  said  Christian 
Brownfield  was  guilty  of  any  bad  faith.  It  will  probably  be 
conceded  that  these  representations  were  sufficient,  if  wil- 
fully made,  to  have  estopped  said  Brownfield,  and  those 
holding  under  him,  from  asserting  title  to  the  property. 
Nearly  all  of  the  authorities  cited  show  that  such  would  have 
been  the  result  of  such  misrepresentations  followed  by  the 
acts  of  the  defendant  proven  upon  the  trial.  It  is  true  that 
a  few  of  the  cases  lay  down  the  doctrine  that  an  equitable 
estoppel  cannot  be  pleaded  in  defense  to  an  action  of  eject* 
ment.  But  an  examination  thereof  will  show  that  they  were 
decided  by  courts  exercising  only  common  law  jurisdiction, 
or  where  the  distinction  between  the  courts  of  common  law 
and  chancery  exists,  and  few,  if  any,  cases  can  be  found 
where  the  reformed  procedure  is  in  force  which  hold  that  an 
equitable  estoppel  may  not  be  pleaded  in  an  action  of  eject- 
ment. 

The  question  remains  as  to  the  effect  of  such  declarations 
and  conduct  when  not  made  in  bad  faith.  As  to  this  there 
is  a  want  of  harmony  among  the  cases,  but  in  our  opinion, 
under  such  circumstances  as  were  shown  by  the  testimony 
on  the  part  of  the  defendant  in  the  case  at  bar,  the  one  who 
made  these  representations  and  those  claiming  under  him 
were  estopped,  even  although  the  representations  were  made 
in  good  faith.  The  effect  upon  one  acting  upon  them  is  not 
changed  by  the  motive  which  induced  the  representations. 
And  we  see  no  good  reason  why  one  who  had  made 
representations,  even  though  actiag  under  a  mistake,  as  to 
the  title  of  a  piece  of  property  for  the  purpose  of  inducing 
another  to  purchase  the  same  and  expend  money  thereon, 
should  be  allowed  to  stand  by  and  see  the  money  expended 
and  afterwards  assert  title  in  himself  to  the  property.     The 
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most  of  the  cases  speak  of  such  representations  as  having 
been  wilfully  made,  but  some  of  them  boldly  announce  the 
doctrine  that  one  cannot  in  equity  assert  title  to  a  piece  of 
property  concerning  which  he  has  made  such  representations 
as  to  induce  another  to  purchase  and  improve  the  same. 

We  cite  the  following  cases,  some  of  which  assert  the  doc- 
trine to  the  full  extent  required  to  sustain  the  contention  of 
the  defendant  upon  the  proof  offered  in  the  case  at  bar,  and 
the  reasoning  of  the  others  logically  leads  to  the  same  result, 
although  the  element  of  wilfulness  was  a  part  of  the  facts 
upon  which  the  decisions  were  founded.  Los  Angeles  v. 
Cohn,  loi  Cal.  373  (35  Pac.  1002) ;  Eickelberg  v.  Sqper,  i 
S.  D.  563  (47  N.  W.  953) ;  Roeder  v.  Fonts,  5  Wash.  135 
(31  Pac.  432),  Marines  v.  Goblet,  31  S,  C.  153  (17  Am.  St. 
Rep,  22,  9S.  E.  803);  Putnam  v.  Tyler,  117  Pa.  St.  570 
(12  Atl.  43);  Morgan  V.  Railroad  Co.,  g6\i,  S.  716;  Trustees 
V.  Smith,  118  N.  Y.  634  (23  N.  E.  1002).  See,  also,  Broom's 
Legal  Maxims  (8th  ed.),  *I74. 

It  is  true  that  in  the  case  at  bar  the  defendant  was  not  in- 
duced to  purchase  the  property,  but  the  taking  possession  of 
it  as  government  land  with  a  view  of  obtaining  title  by  resi- 
dence and  cultivation  was,  in  our  opinion,  equivalent  to  a 
purchase. 

The  judgment  will  be  reversed  and  the  cause  remanded 
for  a  new  trial. 

.   Dunbar,  C.  J.,  and  Stii^bs,  J.,  concur. 
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The  Washington  Rock  Plaster  Company,  Respondent, 
V.  August  Johnson  et  al.,  Appellants, 

Wheeler,   Osgood  &  Company,  Respondent,  v.  August 

Johnson  et  al.,  Appellants,  Jg  **Jl 

MECHANICS'  LIENS— FORECLOSURE— intervention  BY  OTHSR 
WEN  HOLDERS— SUFFICIENCY  OP  NOTICE— PARTIKS— APPEAL — 
ERROR  NOT  RAISED  BELOW— REVERSAL  OP  FINDINGS. 

A  finding  of  the  superior  court  in  the  trial  of  a  cause  will  not  be 
reversed  on  appeal  unless  there  is  a  substantia}  failure  of  proof  to 
support  it. 

A  lien  notice,  which  makes  reference  to  a  bill  of  items,  setting^ 
forth  in  detail  all  the  materials  furnished  under  the  contract  for  use 
in  a  building,  together  with  the  reasonable  value  thereof,  no  price 
having  been  agreed  upon,  contains  a  sufficient  statement  of  the  terms 
of  the  contract. 

Where  the  record  title  to  land  is  in  the  name  of  the  husband,  and 
knowledge  of  the  fact  that  he  had  a  wife  is  not  brought  home  to  a 
lien  claimant,  it  is  not  necessary  to  make  her  a  party  to  a  lien  notice^ 
although  the  claim  is  against  community  property. 

Setnble^  that  where  the  record  title  to  community  land  is  in  the  hus- 
band alone,  the  wife  is  not  a  necessary  party  to  a  lien  notice. 

In  a  suit  to  foreclose  a  mechanics*  lien,  it  is  within  the  discretion 
of  the  court  to  allow  an  intervention  of  other  parties  for  the  pur- 
pose of  enforcing  liens  upon  the  same  property  growing  out  of  con- 
tracts of  a  different  nature. 

The  objection  that  no  finding  of  facts  was  made  by  the  court  in  an 
action  tried  by  it  cannot  be  urged  on  appeal,  unless  there  has  been  a 
request  for  a  finding,  or  an  objection  to  the  decree  for  want  of  one, 
presented  in  the  court  below. 

Appeal  from  Superior  Court,  Snohomish  County, 

Action  by  the  Washington  Rock  Plaster  Company  against 
August  Johnson  and  wife  for  foreclosure  of  a  lien  for  material 
furnished  and  labor  performed  in  plastering  a  building  for 
defendants. 

NOTX—Under  Law*  1893,  p.  38.  %  16,  the  peraoii  in  who«e  iiiinie  the  record  title 
to  commanity  property  stands  it  the  only  necessary  party  to  a  lien  notice. 
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Action  by  Wheeler,  Osgood  &  Company,  a  corporation, 
against  August  Johnson  for  foreclosure  of  a  lien  for  lumber 
and  other  materials  furnished  by  them  in  the  construction  of 
said  building.  The  lien  notice  of  plaintiffs  set  up  the  fol- 
lowing claim,  to- wit :  "That  the  builder's  materials  as  set 
out  in  Exhibit  B  hereto  attached  and  made  a  part  hereof, 
were  furnished,  sold  and  delivered,  from  time  to  time,  as  ap- 
pears from  Exhibit  B,  on  the  orders  of  the  said  Duff,  between 
the  2ist  day  of  December,  1891,  and  the  25th  day  of  Janu- 
ary, 1892,  inclusive,  and  as  ordered  and  needed  in  the 
construction  of  said  house  by  the  said  Duff.  That  no  price 
was  agreed  on  for  said  materials  set  out  in  Exhibit  B  at  the 
time  they  were  ordered  and  furnished,  but  the  fair  and  rea- 
sonable value  thereof  at  the  time  furnished  was  as  shown  in 
Exhibit  B,  and  amounted  in  all  to  the  sum  of  one  hundred 
and  eighty-two  and  ninety-five  one  hundreths  dollars.** 

In  this  action  the  Bank  of  Everett,  and  its  assignee,  inter- 
vened by  way  of  cross-complaint,  seeking  to  foreclose  a 
mortgage  on  the  same  premises  executed  by  the  defendants, 
Johnson  and  wife.  The  Mitchell  Land  and  Improvement 
Company  also  filed  a  cross-complaint  in  the  action,  seeking 
to  foreclose  a  contract  made  between  it  and  Johnson  and 
wife  for  the  purchase  of  the  real  estate  upon  which  the 
building  in  controversy  was  erected,  on  the  ground  of  a  non- 
payment of  installments  due  under  said  contract.  Other 
defendants  also  answered  by  cross-complaints  setting  up  liens 
for  labor  and  material. 

The  two  cases  were  consolidated  for  the  purposes  of  trial, 
and  from  the  decree  rendered  by  the  court  defendants  John- 
son and  wife  appeal. 

Delaney  &  Gamel  and  Thomas  Carroll,  for  appellants. 

Hudson  &  Holt,  Miller  &  Roscoe  and  Black  &  Edwards, 
for  respondents. 

The  opinion  of  the  court  was  delivered  by 

HoYT,  J. — This  is  an  appeal  from  a  decree,  in  a  consol- 
idated case,  for  the  foreclosure  of  certain  liens  upon  the 
property  of  the  appellants. 
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The  claim  of  the  plaintiff,  the  Washington  Rock  Plaster 
Company,  is  attacked  upon  two  grounds — one,  that  the  work 
for  which  the  lien  was  claimed  was  not  fully  completed,  the 
other,  that  it  was  unskillfuUy  done,  and  therefore  of  less 
value  than  contemplated.  The  proofs  upon  these  questions 
were  not  very  satisfactory,  but  were  sufficient  to  sustain  the 
decree,  as  this  court  will  not  reverse  a  finding  of  the  superior 
court  unless  there  was  a  substantial  failure  of  proof  to  sup- 
port it. 

The  lien  of  the  plaintiff,  Wheeler,  Osgood  &  Co.,  is  also 
attacked  upon  two  grounds— one,  that  the  terms  and  condi- 
tions of  the  contract  were  not  sufficiently  set  out  in  the 
notice,  and  the  other  that  the  husband  alone  was  named  as 
the  owner  of  the  property.  In  our  opinion  the  statement  of 
the  contract  was  sufficient  under  the  rules  announced  by  the 
decisions  of  this  court,  cited  by  appellants.  In  the  cases  so 
cited  the  statement  of  the  contract  in  the  lien  notice  under 
consideration  was  in  some  respects  similar  to  the  one  in  the 
case  at  bar,  but  did  not  contain,  as  did  this  one,  any  suf- 
ficient reference  to  a  bill  of  items  showing  in  detail  all  the 
materials  furnished  under  the  contract.  The  paper  title  was 
in  the  name  of  the  husband,  and  knowledge  of  the  fact  that  he 
had  a  wife  was  not  so  brought  home  to  the  plaintiff  as  to 
make  it  necessary  that  it  should  name  her  as  one  of  the  own- 
ers of  the  property.  Besides,  the  necessity  of  making  her  a 
party  to  the  lien  notice,  in  any  case  where  the  record  title  is 
in  the  husband  alone,  may  well  be  doubted.  The  object  of 
the  notice  is  to  advise  a  searcher  of  the  records  of  the  exist- 
ence of  the  lien.  And  as  his  attention  is  directed  to  the  re- 
cord title  the  claim  against  it  will  give  full  notice.  The  hus- 
band is  so  far  charged  with  the  care  and  management  of  the 
community  property  that  notice  to  him  fully  serves  the  ob- 
ject of  the  lien  notice. 

The  objection  to  the  decree  so  far  as  it  relates  to  the 
claims  of  the  intervenors  is  founded  upon  the  contention 
that,  in  a  suit  for  the  foreclosure  of  a  lien  of  a  mechanic  or 
materialman,  it  is  not  within  the  discretion  of  a  court  to  al- 
low an  intervention  for  the  purpose  of  enforcing  a  lien  upon 
the  same  property  growing  out  of  contracts  of  a  different 


448    WASHINGTON  ROCK  PLASTER  CO,  v.  JOHNSON 

Opinion  of  the  Coart— HoYT,  J.  [lo  Wash. 

nature.  Some  authorities  are  cited  to  sustain  this  conten- 
tion, but  in  our  opinion  they  are  remotely,  if  at  all,  in  point. 
Under  our  statute,  there  is  no  reason  why  other  liens  than 
those  of  mechanics  and  materialmen  cannot  be  joined  in  an 
action  for  the  foreclosure  of  such  liens,  if,  in  the  opinion  of 
the  trial  court,  the  convenience  and  interests  of  all  parties 
demand  such  joinder.  All  the  liens  relate  to  the  same  sub- 
ject m'atter,  and  suits  thereon  seek  a  common  remedy ;  that 
is,  to  have  the  property  sold  in  satisfaction  thereof,  and  bear 
such  relations  to  each  other  as  to  come  within  the  provisions 
of  our  statute  as  to  intervention. 

Another  objection  is  raised  to  the  entire  decree.  There 
was  no  finding  of  facts  by  the  court  preliminary  to  itsrendi* 
tion.  Our  present  statute  requires  a  finding  of  £Eicts  in  an 
equity  case  as  well  as  in  one  at  law  tried  by  the  court,  but 
it  does  not  follow  that  a  decree  will  be  reversed  on  appeal 
for  want  of  such  finding  when  it  is  not  made  to  appear  by 
the  record  that  there  was  any  request  for  a  finding,  or  any 
objection  raised  on  that  account  in  the  court  below.  To 
make  such  irregularity  available  on  appeal  a  timely  request 
and  objection  at  or  before  the  time  of  the  entry  of  the  decree 
must  be  shown.  There  is  nothing  in  the  record  tending  to 
show  such  action  in  the  case  at  bar.  On  the  contrary  there 
are  some  recitals  in  the  decree  which  tend  to  show  that  a 
finding  of  facts  other  than  therein  contained  was  expressly 
waived  by  all  parties. 

The  judgment  will  be  affirmed. 

Scott  and  Stiles,  JJ.,  concur. 
Dunbar,  C.  J.,  concurs  in  the  result. 
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[No.  1256.    Decided  January  3,  1895.]  {S    5^ 

CosH-MuRRAT  Company,  Appellant,   v.  A.   A.   Tuttich     il-^ 
BT   Ai,.,    Defendants. 

WrLLiAM  Pbck  &  Co.,   Respondent,  v.  A.   A.  Tuttich 
KT   Ai,.,    Defendants. 

ATTACHMENT— COMMSNCBMBNT  OP  ACTION. 

Code  Proc.,  (  171,  providing  that  civil  actions  shall  be  commenced 
by  the  filing  of  a  complaint  with  the  clerk  has  not  been  repealed,  in 
so  far  as  the  issuance  of  writs  of  attachment  is  concerned,  by  the 
passage  of  the  practice  act  of  1893,  declaring  that  civil  actions  in 
the  superior  courts  shall  be  commenced  by  the  service  of  a  summons* 

Appeal  from  Superior  Court,  Snohomish  County, 

Clark  &  Allen,  for  appellant. 
Walling  &  Bogart,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Stupes,  J.— This  was  a  contest  between  the  attaching^ 
creditors  of  the  defendants  Tuttich  et  aL  for  priority  in  the 
application  of  the  proceeds  of  attached  property.  The  court 
below  found  that  Wellman,  Peck  &  Co.,  August  9,  1893, 
filed  with  the  derk  of  the  court  its  complaint  and  aflSdavit 
and  bond  for  attachment,  and  caused  the  clerk  to  issue  the 
writ  which,  with  the  summons  in  the  case,  was  on  the  same 
day  placed  in  the  hands  of  the  sheriff  for  service.  The 
sheriff  levied  the  writ  on  the  9th,  and  served  the  summons 
the  next  day.  And  the  court  also  found  that  on  August  10 
the  Cosh-Murray  Co.  commenced  its  action  by  the  service  of 
a  summons,  and  on  August  12  procured  a  writ  of  attach- 
ment, which  was  thereafter  levied  by  the  sheriff  upon  the 
same  property  taken  by  him  under  the  Wellman,  Peck  & 
Co.  writ. 

The  question  of  priority  here  raised  has  its  origin  in  the 
first   section  of   the  practice  act  of  1893  (I^aws,  p.  407), 

29-lOW 
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which  declares  that  civil  actions  in  the  superior  courts  shall 
be  commenced  by  the  service  of  a  summons.  The  code  pro- 
vided that  civil  actions  should  be  commenced  by  the  filing  of 
a  complaint  with  the  clerk  (Code  Proc.,  §  171);  and  the 
attachment  statute  authorized  the  issuance  of  a  writ  at  the 
time  of  commencing  an  action,  or  afterward  (Code  Proc.,  § 
288).  There  was  no  diflSculty  under  the  former  practice  act, 
but  the  present  one  seems  to  require  construction,  or  it  will 
have  the  effect  to  obliterate  the  attachment  law  in  all  cases 
where  the  debtor  cannot  be  found  and  personally  served  in 
the  state.  There  is  no  jurisdiction  in  the  courts  of  a  state 
to  enter  judgment,  in  an  action  for  debt,  which  will  bind  the 
property  of  a  non-resident  not  served,  unless  there  has  been 
an  antecedent  seizure  of  the  property  under  some  proceeding, 
in  this  state,  under  attachment.  Pennoyer  v.  Neff,  95  U.  S. 
714.  So  there  is  no  authority  for  publication  of  a  summons 
in  such  cases  until  property  has  been  levied  upon.  But  there 
seems  to  have  been  no  intention  on  the  part  of  the  legis- 
lature to  abolish  the  attachment  law  to  so  great,  or  to  any, 
extent,  and  the  new  act  ought  to  be  construed  so  as  to  save 
the  operation  of  the  remedial  statute,  if  possible.  Sections 
8,  9,  of  the  new  act  provide  for  service  by  publication 
against  non-residents  having  property  in  the  state  and  it 
must  have  been  in  the  contemplation  of  the  legislature  that 
in  such  case  an  attachment  would  have  been  issued  and 
levied  upon  property  before  service  of  the  summons.  Again, 
in  §  17  (Laws  1893,  P-  4^2),  it  is  provided  that  whenever  a 
writ  of  attachment  has  been  issued  and  levied  upon  real 
property  (this  must  be  the  meaning  of  the  words  "intended 
to  affect  real  property  * ') ,  the  plaintiff  may  file  a  lis  pendens. 
And  further  along : 

*  *  For  the  purpose  of  this  section  an  action  shall  be  deemed 
to  be  pending  from  the  time  of  filing  such  notice :  Provided^ 
however^  That  such  notice  shall  be  of  no  avail  unless  it  shall 
be  followed  by  the  first  publication  of  the  summons,  or  by 
the  personal  service  thereof  on  a  defendant  within  sixty  days 
after  such  filing. '  * 

This  is  conclusive  that  the  supposition  of  the  legislature 
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was  that  writs  of  attachment  would  be  issued  and  levied  be- 
fore either  publication  or  service  of  summons. 

The  repealing  clause  of  the  act  is  simply  :  **  All  acts  and 
parts  of  acts  inconsistent  with  this  act  are  hereby  repealed,** 
§  38  (Laws  1893,  p.  417);  and  in  view  of  the  express  recog- 
nition of  attachments  to  be  issued  before  service  of  the  sum- 
mons, we  are  constrained  to  hold  that,  for  the  purpose  of  the 
issuance  of  these  writs,  g  171  of  the  Code  was  not  intended 
to  be  repealed,  but  that  the  filing  of  the  complaint  is  still  to 
be  taken  as  the  commencement  of  an  action  upon  which  the 
clerk  is  authorized  to  act. 

The  order  appealed  from  is  therefore  affirmed. 

Dunbar,  C.  J.,  and  Hoyt  and  Scott,  JJ.,  concur. 


[No.  irjo.    Decided  January  3, 1895.] 

H.  L.  TiBBALS,  SR.,  Appellant,  t^.  John  Ipfi,and,  Respondent. 

XfAKDLORD  AND  TENANT— ACTION  FOR  RENT— BVIDBNCB— ASSIGN- 
MBNT  OF  LBASB— PAR0I«  PROOF  OF  CONTENTS— REGISTRATION 
— EFFECT  OF  ASSIGNEE'S  ASSIGNMENTS-CONSENT  OF  WIFE. 

In  an  action  for  the  recoTery  of  rent  brought  by  the  leaaor  against 
an  assignee  of  the  lease,  who  sets  up  the  defense  that  he  has  re-as- 
signed the  lease  to  another,  evidence  is  admissible  on  the  part  of  de- 
fendant showing  what  he  did  with  the  lease  and  the  premises  therein 
described,  as  a  preliminary  to  proof  of  the  assignment. 

Where  a  foundation  has  been  laid  for  the  introduction  of  second- 
ary evidence  as  to  the  contents  of  a  written  assignment  of  a  lease, 
and  testimony  has  been  given  by  a  witness  in  regard  thereto,  it  is  not 
error  to  permit  him  to  show  what  lease  the  assignment  purported  to 
assign. 

In  an  action  for  rent  under  a  lease  which  the  complaint  admits  has 
been  assigned  to  defendant,  an  interrogatory  on  cross  examination 
of  the  defendant  as  to  what  his  object  was  in  getting  the  lease  is  im- 
material. 

In  such  an  action,  after  an  attorney  and  witness  for  defendant  has 
testified  as  to  the  preparation  of  the  assignment  of  the  lease  from  de- 
fendant to  another  person,  it  is  error,  bnt  not  prejudicial,  for  the 
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court  to  Bctstain  an  objection  to  the  plaintiff's  question  as  to  whether 
the  assignment  was  not  a  scheme  on  the  witness's  part  to  get  defend- 
ant rid  of  the  lease. 

Secondary  evidence  of  the  contents  of  a  written  assignment  of  a 
lease  is  admissible  when  the  defendant  has  shown  that  he  delivered 
it  and  the  premises  to  the  assignee,  who  shortly  afterward  left  the 
city»  and  that  the  defendant  did  not  know  the  whereabouts  of  the  as- 
signee, but  had  addressed  letters  to  places  where  he  had  reason  to 
think  he  might  be  found,  asking  him  for  the  assignment. 

The  statutes  of  this  state  do  not  require  the  recording  of  asdgn- 
ments  of  leases. 

The  assignee  of  a  lease  may  re-assign  the  lease  to  any  other  per- 
son for  the  purx>ose  of  ridding  himself  of  liability  thereunder,  with- 
out the  giving  of  notice  to  the  lessor. 

Testimony  offered  to  show  diligence  in  producing  a  written  instru- 
ment, as  foundation  for  the  introduction  of  secondary  evidence  of  ita 
contents,  is  directed  to  the  court  and  not  to  the  jury. 

A  married  man  can  make  a  valid  assignment  of  a  lease  without 
the  consent  of  his  wife. , 

Appeal  from  Superior  Court,  Jefferson  County, 

Smith  &  Felger  and  Trumbull  &  Trumbuily  for  appellant* 
Carroll  &  Rohde  and  R.  W.  Jennings^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Andbrs,  J. — On  June  15,  1889,  the  appellant,  by  an  in- 
strument in  writing,  duly  executed,  leased  to  one  Herman 
Trapeur  a  certain  store  room  in  the  city  of  Port  Townsend  for 
the  period  of  five  years  from  the  first  day  of  March,  1890,  for 
the  sum  of  one  hundred  dollars  per  month,  payable  in  advance 
on  the  first  day  of  each  and  every  month,  which  sum  the  said 
Trapeur  agreed  to  pay  in  accordance  with  the  terms  of  said 
lease.  On  April  6,  1890,  the  said  lessee  assigned  all  his 
right,  title  and  interest  in  and  to  said  lease  to  one  Whit- 
tlesey, who  on  October  22,  1891,  assigned  the  same  to  the 
respondent,  Iffland.  The  respondent,  about  the  first  day  of 
November,  1891,  went  into  possession  of  the  premises,  and 
paid  the  rent  to  appellant,  according  to  the  provisions  of  the 
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lease,  for  three  months  thereafter,  and  then  failed  and  re- 
fnsed  to  make  further  payments.  This  action  *  (originally 
two  actions,  which  were  consolidated  and  tried  as  one),  was 
instituted  to  recover  the  rent  alleged  to  be  due  for  six  suc- 
cessive months,  beginning  with  March,  1892. 

The  respondent  set  up  as  defenses  to  the  action,  (i)  that 
on  the  15th  day  of  January,  1892,  he,  by  an  instrument  of 
writing  duly  acknowledged,  assigned,  for  value,  all  his 
right,  title  and  interest  in  and  to  the  lease  alleged  in  the 
complaint  and  the  premises  therein  described,  to  one  John 
Bamctt,  and  surrendered  the  possession  of  said  premises  to 
said  Bamett  and  put  him  in  possession  of  the  same ;  and 
(2)  an  adjudication  in  his  favor  in  a  justice  court  in  an 
action  for  the  rent  for  the  month  of  February,  1892.  Most, 
if  not  all,  of  the  testimony  offered  as  to  this  latter  defense  was 
rejected  by  the  court,  and  the  case  went  to  the  jury  upon 
the  questions  raised  by  the  first  affirmative  defense  pleaded ; 
and  there  was  a  verdict  and  judgment  for  the  defendant. 

It  is  alleged  that  the  court  erred  in  admitting  in  evidence 
certain  testimony  over  the  objection  of  the  appellant,  in  re- 
jecting certain  other  testimony  offered  by  appellant,  and  in 
giving  certain  instructions  to  the  jury.  The  court  permitted 
the  respondent,  over  appellant's  objection,  to  answer  the  in- 
terrogatory, '*  What,  if  anything,  did  you  do  with  that  lease 
and  the  premises  described  in  that  lease? "  It  is  admitted 
by  the  pleadings  that  the  respondent  acquired  whatever 
interest  he  had  in  the  premises  by  virtue  of  a  written  assign- 
ment of  the  original  lease,  and  this  question  was  preliminary 
merely  to  the  proof  of  assignment,  subsequently  submitted, 
and  was  therefore  admissible.  After  the  witness  Rohde  had 
testified  as  to  the  assignment  of  a  lease  and  its  contents, 
over  the  objection  of  appellant,  the  court  overruled  an  ob- 
jection by  appellant  to  the  question,  ''What  lease  was  it, 
Mr.  Rohde,  that  this  assignment  purported  to  assign?" 
The  evident  object  of  this  question  was  to  show  that  the 
instrument  mentioned  by  the  witness  was  the  assignment 
referred  to  in  respondent's  answer,  and,  unless  a  proper 
foundation  for  the  introduction  of  secondary  evidence  as  to 
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the  contents  of  the  alleged  assignment  had  not  been  laid — 
a  question*  to  be  considered  hereafter — ^it  was  not  error  to 
permit  the  interrogatory  to  be  propounded  and  answered. 

It  is  also  insisted  that  the  court  erred  in  sustaining  the  re- 
spondent's objection,  on  the  ground  of  immateriality,  to  the 
question  asked  respondent  on  cross  examination,  "  How  did 
you  come  to  get  this  lease  ;  what  object  had  you  in  getting 
it  ?  "  We  perceive  no  merit  in  this  objection.  It  was  con- 
ceded that  the  lease  was  assigned  to  the  respondent,  in  fact, 
it  was  so  alleged  in  the  complaint,  and  it  would  seem  to  be 
altogether  immaterial  what  his  object  or  motive  was  in  acquir- 
ing it.  After  one  Rohde.  an  attorney  and  a  witness  for  the 
respondent,  had  testified  that  he  wrote  the  assignment  fix)m 
the  respondent  to  Barnett,  he  was  asked  the  question, 
"Wasn't  this  assignment,  Mr.  Rohde,  a  scheme  on  your 
part  to  get  Mr.  Iffland  rid  of  the  lease  ?  "  The  court  sus- 
tained an  objection  to  the  question  as  immaterial,  and  the 
plaintiff  excepted.  It  is  obvious  from  the  very  nature  of 
the  transaction  itself  that  the  object  of  making  an  assign- 
ment was  to  get  rid  of  the  lease.  And  while  we  think  the 
question  propounded  might  properly  have  been  answered 
under  the  latitude  permissible  in  cross  examination,  still  we 
are  unable  to  perceive  wherein  the  appellant  was  materially 
prejudiced  by  the  ruling  of  the  court  in  that  regard.  The 
respondent  had  a  perfect  right  to  **  get  rid  of  the  lease  "  by 
assigning  it,  bona  fide,  even  though  the  ** scheme"  origi- 
nated with  the  witness.  If  there  was  any  error  at  all  com- 
mitted, it  is  so  inconsequential  that  a  reversal  cannot  justly 
be  predicated  upon  it. 

The  assignment  in  question  was  not  produced  at  the  trial 
and  parol  testimony  was  introduced  to  show  how  it  was  ex- 
ecuted, and  also  its  contents.  The  appellant  objected  to  the 
giving  of  such  testimony  on  the  ground  that  sufficient  dili- 
gence to  procure  the  assignment  had  not  been  shown,  and 
that  its  non-production  was  not  sufficiently  accounted  tor. 
There  was  testimony  adduced  on  the  part  of  the  respondent, 
and  which  was  not  contradicted,  to  the  effect  that  the  assign- 
ment was  in  writing,  and  for  a  valuable  consideration,  and 
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that  it  was  delivered  to  Barnett,  the  assig^iee  therein  men- 
tioned. And  the  respondent  himself  testified  that  he  de- 
livered the  possession  of  the  premises  described  in  the  lease 
to  said  Barnett,  who  soon  after  left  the  city  of  Port  Town- 
send  ;  that  he  had  searched  the  hotels  and  boarding  houses 
there,  to  find  him  and  get  the  assignment,  and  had  addressed 
letters  to  him  at  Portland  and  Vancouver,  the  only  places 
where  he  had  reason  to  think  he  might  be  found,  but  got  no 
answer,  and  did  not  know  his  whereabouts.  While  his  tes- 
timony on  its  face  is  somewhat  contradictory  as  to  whether 
he  ever  received  an  answer  to  any  of  his  letters  to  Barnett, 
yet  it  would  seem,  taking  it  as  a  whole,  that  his  failure  to 
produce  the  instrument  was  not  caused  by  any  lack  of  dili- 
gence on  his  part  in  endeavoring  to  procure  it.  And  assum- 
ing, as  the  court  must  have  assumed,  that  what  he  said  was 
true,  there  was  no  error  in  permitting  secondary  evidence  to 
prove  the  contents  of  the  written  assignment.  It  was  shown, 
both  by  the  testimony  of  the  respondent  and  of  Rohde,  who 
drew  it,  that  the  assignment  was  in  writing  and  was  wit- 
nessed by  two  witnesses  and  properly  acknowledged.  But 
the  point  is  made  by  appellant  that  it  was  not  shown  to 
have  been  recorded  and  for  that  reason  was  not  a  valid  as- 
signment, and  therefore  the  evidence  offered  was  incom- 
petent. 

While  the  statute  provides  (Gen.  Stat.,  §  199)  that  the 
county  auditor  shall,  upon  the  payment  of  his  fees  therefor, 
record  leases  which  have  been  acknowledged  or  proved,  no 
provision  is  made  for  recording  assignments  of  those  instru- 
ments, and  therefore  a  failure  to  record  them  will  not  alone 
render  them  invalid.  Leases  of  real  estate  for  more  than 
one  year,  being  incumbrances  upon  the  property  demised, 
must,  under  our  statutes,  be  created  by  deed  and  with  the 
usual  formalities  of  deeds.  But  the  interest  conferred  by  a 
lease  for  a  term  of  years,  whether  for  a  long  or  short  period, 
is  only  a  chattel  interest  (i  Wood,  Landlord  and  Tenant, 
(2d  ed.),  pp,  143,  149  ;  Gear,  Landlord  and  Tenant,  §  2), 
and  is  generally  subject  to  the  law  pertaining  to  chattels. 

In  this  case,  the  lease  was  transferred  by  the  respondent. 
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as  we  have  said,  by  a  written  instrument  which  was  signed, 
witnessed  and  acknowledged,  and  was  therefore  valid  even 
upon  the  theory  contended  for  by  appellant,  that  such  as- 
signments can  only  be  effectually  made  by  deed. 

The  first  instruction  given  by  the  court  to  the  jury,  which 
is  claimed  by  appellant  to  be  erroneous,  is  as  follows  : 

"5.  In  this  case  I  instruct  you  that  the  defendant  Iff- 
land  had  a  lawful  right  to  assign  the  lease  of  the  building, 
for  which  the  plaintiff  claims  rent,  to  another  person  for  the 
purpose  of  ridding  himself  of  liability  to  pay  rent  to  plain- 
tiff, and  if  you  believe  firom  the  evidence  that  the  defendant 
assigned  all  his  interest  in  the  lease  on  which  plaintiff  claims 
rent,  before  the  first  day  of  March,  1892,  and  surrendered 
possession  of  the  building  in  question  to  John  Bamett,  then 
you  must  find  for  the  defendant." 

This  instruction  is  substantially  in  accord  with  the  authori- 
ties, and  appellant's  objection  is  not  well  taken.  i  Wood, 
Landlord  and  Tenant,  p.  749 ;  i  Washburn,  Real  Prop- 
erty (5th  ed.),  ^2^  \  Johnson  v,  Sherman,  15  Cal.  287 
(76  Am.  Dec.  481);  Childsv.  Clark,  3  Barb.  Ch.  52  (49  Am. 
Dec,  164);  Trabue  v,  Mc Adams,  8  Bush,  74  ;  Durandv.  Cur- 
tis,  57  N.  Y.  7  ;  Sanders  v.  Partridge,  108  Mass.  556. 

Nor  was  it  error  to  give  instruction  No.  6,  which  is  in 
the  following  words  : 

*' You  are  instructed  that  if  you  find  from  the  evidence 
that  the  defendant  assigned  the  lease  on  which  rent  is  claimed 
before  the  first  day  of  March,  1892,  and  surrendered  posses- 
sion of  the  premises  to  John  Bamett,  then  you  must  find  for 
the  defendant,  although  you  find  that  plaintiff  had  no  notice 
of  such  assignment." 

Appellant  contends  that  without  notice  the  assignment  was 
ineffectual  as  to  him.  But  the  authorities  appear  to  be  the 
other  way.  The  law  applicable  to  this,  as  well  as  the  pre- 
ceding instruction,  is  stated  by  Wood  in  his  Valuable  treat- 
ise on  Landlord  and  Tenant,  supra,  in  these  words  : 

**  The  assignee  may  rid  himself  of  all  liability  to  the  lessor 
for  rent,  and  the  covenants  in  the  original  lease,  by  re-as- 
signing the  lease  to  any  person.  He  may  do  this  without 
giving  notice  to  the  lessor,  or  obtaining  his  leave  ;  and,  not- 
withstanding a  covenant  in  the  original  lease  that  the  lessee, 
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his  executors  or  administrators,  should  not  assign  without 
the  license  of  the  lessor.  There  is  no  fraud  in  the  assignee 
of  a  lease  re-assigning  his  interest  with  a  view  to  getting  rid 
of  the  lease ;  hence  he  may  re-assign  it  to  a  beggar,  or  a  mar- 
ried woman,  or  a  person  leaving  the  kingdom  for  the  express 
purpose  of  relieving  himself  of  liability  under  the  covenants. 
It  is  not  even  necessary  that  the  person  to  whom  the  re- 
assignment is  made  should  take  possession  of  the  premises, 
or  assent  to  the  lease.  In  one  case  it  was  held  that  a  re- 
assignment of  a  lease  might  be  lawfully  made  to  a  prisoner 
in  a  Fleet,  who  was  paid  a  sum  of  money  to  accept  of  the 
assignment." 

And  to  the  same  effect  are  the  other  authorities  above 
cited. 

The  remaining  instructions,  the  pving  of  which  is  as- 
signed as  error,  are  the  following : 

'*  7.  The  court  instructs  you  that  in  this  case  it  makes  no 
difference  whether  Mr.  IfEand  was  a  married  man  or  an  un- 
married man  at  any  of  the  times  mentioned  in  the  testimony, 
and  you  will  therefore  disregard  all  testimony  as  to  whether 
he  was  a  married  man  or  not. 

**  8.  The  court  instructs  the  jury  that  the  testimony  of- 
fered to  show  diligence  on  the  part  of  defendant  in  produc- 
ing written  evidence  of  the  assignment  in  question  in  this 
case,  was  directed  to  the  court  and  is  not  for  your  considera- 
tion." 

The  latter  of  these  instructions  but  states  a  familiar  rule 
of  evidence,  and  the  objection  to  the  former  is  wholly  un- 
tenable. If  the  respondent  was  a  married  man  he  had  the 
same  right  to  assign  and  transfer  the  lease  that  he  had  to  dis- 
pose of  chattels  generally,  without  the  consent  of  his  wife 
(Gear,  Landlord  and  Tenant,  §  183),  and  if  he  was  un- 
married he  could,  of  course,  make  such  disposition  of  it  as 
he  saw  fit.  It  was  therefore  immaterial  whether  he  was 
married  or  not,  so  far  as  the  right  to  make  the  assignment 
was  concerned. 

There  are  some  other  points  raised  in  appellant's  brief, 
but  as  we  do  not  deem  them  tenable  we  will  not  now  stop  to 
discuss  them. 

The  judgment  is  affirmed. 

Dunbar,  C.  J.,  and  Stiles  and  Hoyt,  JJ.,  concur. 
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3y  666       Globb  Mill  Company,  Appellant,  v.  The  Belunghah 
Bay  Improvement  Company,  Appellant, 

TIDB    I«ANDS — RIGHT   TO    PURCHASE— IMPROVBMBNTS— CONSTRUC- 
TION OF  STATUTE. 

Only  such  tide  land  as  was  actually  improved  for  purposes  of  busi* 
ness  and  commerce  at  the  time  of  the  passage  of  the  act  of  March 
26,  1890,  is  subject  to  the  pre-emptive  right  of  purchase  given  by  that 
act,  and  it  is  erroneous  to  allow  an  improver  to  purchase  whatever 
tide  lands  he  may  show  to  be  necessary  or  convenient  for  his  busi- 
ness at  the  time  of  the  hearing  of  his  application  for  purchase. 

The  tide  land  law  allowing  improvers  of  such  lands  a  preference 
right  of  purchase  is  a  concession  by  the  state,  which  must  be  strictly 
construed,  and  the  courts  cannot  extend  the  limits  of  such  a  grant  be- 
yond the  lands  actually  improved. 

The  fact  that  a  row  of  piles  has  been  driven  in  tide  lands  from  a 
mill  to  deep  water,  to  be  used  for  the  purpose  of  tying  up  and  secur- 
ing booms  of  logs,  does  not  constitute  suchr  an  improvement  as  to 
give  a  preference  right  of  purchase  under  the  act  of  March  26, 1890. 

The  fact  that  certain  tide  lands  afford  a  passage  way  over  which 
logs  can  be  floated  from  deep  water  to  a  saw  mill,  and  thus  are  con- 
venient to  the  operation  of  the  mill,  affords  no  right  of  purchase^ 
especially  in  view  of  the  fact  that,  under  Const.  Art.  15,  $  3,  an  ad- 
joining municipal  corporation  has  authority  to  extend  its  streets  over 
such  lands  and  cut  them  off  from  all  connection  with  the  milL 

Appeal  from  Superior  Courts  Whatcom  County, 

Dorr,  Hadley  <Sf  Hadley,  for  appellant,  Bellingham  Bay 
Improvement  Company. 

BriLce,  Brown  &  Cleveland  and  Black  &  Learning,  for 
appellant,  Globe  Mill  Company, 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — In  the  year  1889  the  Globe  Mill  Company 
constructed  a  saw  mill  upon  tide  lands  in  j&ont  of  the  dty  of 
New  Whatcom.  When  the  surveys  made  by  the  tide  land 
appraisers  were  completed,  and  the  streets  extended  by  the 
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city  were  noted  on  the  plat,  it  was  found  that  the  mill  was 
located  upon  block  200,  its  actual  situation  being  on  the 
south  side  of  the  block.  This  block,  and  each  of  the  other 
blocks  upon  the  plat,  covered  an  area  of  270  by  440  feet. 
The  streets  were  each  80  feet  wide.  The  mill  occupied  a 
space  of  about  50  by  280  feet,  a  portion  of  it  extending  into 
Myrtle  street.  The  engine  house  was  50  by  50  feet.  Upon  the 
filing  of  the  tide  land  plats  the  Bellingham  Bay  Improvement 
Company,  which  was  the  owner  of  the  upland  fronting  upon 
all  that  part  of  the  tide  lands  southerly  of  the  Whatcom  Creek 
waterway,  applied  to  purchase  all  the  blocks  surrounding 
block  200.  and  all  of  block  200  except  a  southerly  quarter 
thereof,  the  purchase  right  for  which  is  admitted  to  be  in 
the  Globe  Mill  Company.  The  Globe  Mill  Company  filed 
its  application  for  all  of  blocks  185  to  190  inclusive,  and  199 
to  204  inclusive.  A  contest  resulted  and  the  State  Board  of 
Equalization  and  Appeal  found  in  favor  of  the  Globe  Mill 
Company  for  blocks  200  to  204  inclusive,  and  the  remainder  of 
the  blocks  applied  for  by  the  Globe  Mill  Company  it  awarded 
to  th^  Bellingham  Bay  Improvement  Company.  The  latter 
company  appealed  to  the  superior  court,  where  the  cause  was 
tried  and  the  result  was  an  affirmance  of  the  decision  of  the 
state  board.  The  Bellingham  Bay  Improvement  Company 
now  appeals  to  this  court  from  that  part  of  the  decision 
which  awards  to  the  Globe  Mill  Company  blocks  201-2-3 
and  4,  but  concedes  that  the  Globe  Mill  Company  shall  be 
allowed  to  purchase  the  whole  of  block  200.  The  Globe 
Mill  Company  also  appeals  from  so  much  of  the  decision  as 
refuses  to  award  to  it  all  block  199.  It  disclaims  any  further 
right  to  blocks  185  to  190  inclusive. 

It  is  conceded  by  the  Globe  Mill  Company  that  its  only 
daim  to  blocks  199  to  204  inclusive,  eonstituting  a  range  of 
blocks  between  Canoe  and  Bay  streets  on  the  north  and 
south.  Maple  street  on  the  east,  and  the  harbor  area  on  the 
west,  is  that  on  March  26,  1890,  when  the  tide  land  law 
went  into  effect,  it  had  improvements  on  these  lands  within 
the  meaning  of  that  law,  consisting  of  its  mill  and  certain 
piles  driven  at  intervals,  to  which  it  was  accustomed  to  tie  up 
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its  floating  logs  as  they  lay  gathered  together  in  booms.  The 
court  below  made  two  findings  of  fact  upon  which  it  based 
its  award  of  blocks  201  to  204  inclusive,  which  lie  between 
the  westerly  end  of  block  200  where  the  saw  mill  is  located 
and  the  inner  harbor  line : 

**  12.  That  at  the  time  of  beginning  the  construction, 
and  as  a  part  of  its  plant,  said  Globe  Mill  Company  drove  a 
row  of  piles  in  and  along  Bay  street  from  a  point  adjacent 
to  said  block  No.  200  extending  out  to  and  within  what  is 
now  the  harbor  reservation  ;  that  from  said  piles  there  was 
hung  sheer  booms  and  boom  sticks  to  which  booms  of  logs 
shipped  to  said  Globe  Company  are  tied,  and  boom  sticks 
have  been  strung  along  said  piles,  and  said  piles  and  boom 
sticks  are  used  for  staying  and  holding  logs  shipped  to  said 
mill  for  the  purpose  of  being  manufactured  and  sawed  into 
lumber ;  and  subsequent  to  the  26th  day  of  March,  1890, 
and  as  a  continuation  of  its  original  plan  and  construction, 
said  mill  improved  and  enclosed  the  space  between  Canoe 
and  Bay  streets  as  a  booming  ground,  and  set  in  water  breaks 
and  no  other  or  further  improvements  were  ever  placed  upon 
said  tide  lands  or  any  part  or  portion  thereof  by  the  said 
Globe  Mill  Company,  and  no  part  of  said  tide  lands 
were  otherwise  improved  by  it  than  as  heretofore  set  out, 
and  such  booming  grounds  are  needful  and  necessary  to  the 
successful  operation  of  said  mill  and  business  conducted  by 
the  Globe  Mill  Company,  and  all  such  lands  have  upon  them 
valuable  improvements  in  actual  use  for  the  purpose  of 
business,  trade  and  commerce. 

''13.  That  all  of  the  tide  lands  embraced  within  said 
blocks  No.  200,  201,  202,  203,  204,  are  necessary  and  re- 
quisite for  the  convenient  use  and  successful  operation  of 
the  business  of  said  Globe  Mill  Company." 

It  will  be  noticed  that  these  findings  are  all  in  the  present 
tense,  and  that  the  court  does  not  find  precisely  what  im- 
provements existed  on  the  ground  on  the  26th  day  of  March» 
1890  ;  but  in  this  case  that  fact  is  not  very  material,  inasmuch 
as  substantially  nothing  has  been  added  to  the  improvements 
existing  at  that  date. 

The  theory  of  the  court  .seems  to  have  been  that  the  in- 
tention of  the  tide  land  law  was  to  permit  improvers  of  the 
tide  lands  to  buy  whatever  lands  might  be  shown  to  be  nec^ 
essary  or  convenient  for  the  transaction  of  the  business  con- 
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ducted  by  the  improver  at  the  time  of  the  hearing ;  and 
counsel  for  the  Globe  Mill  Company  seeks  a  construction  of 
the  statute  from  a  standpoint  which  would  permit  an  im- 
prover to  be  the  judge  of  whatever  might  become  convenient 
to  him  in  the  future  conduct  of  his  business,  and  apply  to 
purchase  accordingly.  But  to  our  minds  the  law  will  not 
bear  such  an  interpretation.  It  is  the  land  improved  at  the 
time  the  act  was  passed  that  is  subject  to  this  pre-emptive 
right  of  purchase  and  none  other.  It  may  be  conceded  that, 
in  connection  with  this  mill,  the  legislature  intended  that 
there  should  be  allotted  a  sufficient  space  for  the  convenient 
operation  of  the  mill ;  but  the  concession  is  here  made  that 
it  is  entitled  to  have  the  whole  of  block  No.  200,  which  con- 
tains fully  six  times  the  area  occupied  by  the  mill  buildings  at 
the  time  of  the  passage  of  the  act ;  and  notwithstanding 
the  character  of  the  business  conducted  there,  and  the 
necessity  for  a  lumber  yard  and  log  storage  place,  we  think 
any  enlargement  of  this  area  would  be  a  trespass  upon  the 
limits  fixed  by  the  law. 

This  portion  of  the  tide  land  act  was  not  adopted  upon 
the  principle  of  the  homestead  and  pre-emption  laws  of  the- 
XJnited  States  government,  but  it  was  passed  in  considera- 
tion of  the  fact  that  large  sums  of  money  had  been  ex- 
pended by  persons  who  in  good  faith  expected  in  some  way 
to  be  permitted  to  continue  their  occupation  of  the  lands  to 
which  they  had  no  title,  and  to  save  them  from  what  would 
otherwise  be  a  confiscation  of  all  their  improvements,  or  the 
destruction  of  them,  which  would  amount  to  the  same  thing. 
Such  acts,  while  they  are  to  be  construed  reasonably,  are 
not  within  the  category  of  laws  which  require  what  is  termed 
a  ** liberal"  construction.  It  is  a  concession  by  the  state 
which  is  to  be  construed  strictly,  and  there  is  no  greater  rea- 
son for  the  courts  extending  the  limits  of  such  a  grant  be- 
yond the  lands  actually  improved  than  there  would  be  in  their 
allowing  equitably  considerations  to  extend  the  time  beyond 
which  applications  for  purchase  must  be  filed  in  order  to  pre- 
vent the  public  generally  firom  obtaining  preferences. 

The  sole  claim  which  the  Globe  Mill  Company  had  to 
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any  actual  improvement  outside  of  its  mill  buildings  and 
lumber  3'ard,  on  the  26th  day  of  March,  1890,  was  that  it 
had  driven  a  row  of  piles,  some  fifteen  in  number,  extend- 
ing from  its  mill  westward  to  deep  water.  These  piles  were 
about  50  feet  apart  and  the  distance  covered  was  over  1,500 
feet.  Piles  alone  we  could  not  hold  to  be  in  themselves  an 
improvement  under  the  tide  land  act,  nor  is  the  claim  here 
made  upon  the  piles  themselves,  but  upon  the  fact  that  they 
were  driven  as  a  convenience  for  the  mill,  and  were  used 
from  time  to  time  to  tie  up  and  secure  booms  of  logs. 

A  kindred  claim  is,  however,  that  the  area  applied  for  was 
necessary  for  the  storage  of  logs  while  awaiting  the  saw ;  but 
if  open  water  to  such  an  extent  about  a  saw  mill  were  to  be 
considered  as  necessarily  improved  lands,  by  reason  of  the 
existence  of  the  mill,  then  the  right  of  the  improver  to  pur- 
chase would  be  a  floating  right  which  he  might  locate  any- 
where on  any  of  the  waters  surrounding  the  mill.  There 
was  no  possession  of  this  area,  and  navigation  over  it  was 
free  at  all  times  when  logs  were  not  actually  lying  within  it 

Still  another  ground  insisted  upon  is  that  these  blocks 
201  to  204  will  furnish  a  passage  way  over  which  logs  can 
be  floated  from  deep  water  to  the  mill ;  and  here,  it  seems 
to  us,  is  one  of  the  strongest  arguments  against  the  whole 
contention  of  this  applicant.  The  Constitution,  Article  15, 
§  3,  confers  upon  municipal  corporations  the  absolute  right 
to  extend  their  streets  over  tide  lands  intervening  between 
the  upland  and  the  harbor  area.  In  the  case  of  New 
Whatcom,  streets  have  been  extended  all  over  the  lands  in 
controversy.  Three  of  them  lie  between  block  200  and  the 
inner  harbor  line.  These  streets  the  city  has  a  right  to  im- 
prove by  making  them  solid  land  if  it  sees  fit,  and  it  would 
be  under  no  obligation  whatever  to  leave  any  water  way 
open  for  the  passage  of  logs.  Whatever  may  have  been  the 
intention  of  the  legislature,  therefore,  in  conferring  upon 
tide  land  improvers  a  pre-emptive  right  of  purchase,  it 
could  not  interfere  with  this  constitutional  right  of  the 
municipal  corporation,  to  cut  ofl*  the  possibility  of  the  Globe 
Mill  Company's  using  any  of  the  lands  in  blocks  201,  202 
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and  203,  for  the  purpose  of  floating  or  storing  logs.  When 
these  streets  shall  be  improved  the  blocks  mentioned  would 
become  simply  isolated  areas  for  which  the  mill  company 
would,  according  to  its  present  business  arrangements,  have 
no  further  use.  Should  Myrtle  street  alone  be  improved 
from  the  upland  to  Whatcom  creek  waterway,  there  would 
be  an  end  of  log  transportation  to  the  mill  by  water.  The 
fact  is  that  the  legislature,  in  proposing  to  dispose  of  the 
inner  tide  lands,  under  the  provisions  of  the  constitution  in 
regard  to  harbor  areas,  acted  on  the  supposition  that  all 
these  tide  lands  are  in  course  of  time  to  be  converted  into 
solid  lands.  It  disposes  of  them  as  land  and  as  land  only  ; 
and  as,  under  the  general  rule  of  law,  one  tract  of  land  can- 
not be  an  appurtenance  of  another  tract,  there  is  every 
reason  why  applications  of  this  kind  should  be  limited  to 
the  language  of  the  act  reasonably  interpreted. 

In  our  judgment,  the  rights  of  the  Globe  Mill  Company 
as  an  improver  must  be  further  restricted  to  the  block  200, 
upon  which  its  actual  improvements  stood  when  the  law 
went  into  effect. 

Block  199  stands  in  no  different  position  from  that  of  the 
other  excluded  blocks,  inasmuch  as  the  only  claim  the  mill 
company  has  to  it  is  that  it  had  set  some  piles  on  two  sides 
of  it,  and  it  being  behind  the  mill  it  was  a  convenient  place 
for  the  storage  of  logs. 

In  considering  this  case,  we  make  no  account  of  the 
motives  which  may  actuate  the  upland  owner  in  opposing 
the  improver's  claim,  because  the  statute  makes  none  in 
conferring  upon  him  the  right  to  purchase,  except  where 
improvements  existing  at  the  date  of  the  act  make  an  ex- 
ception. 

The  judgment  will  be  reversed  and  the  cause  remanded 
for  the  entry  of  a  new  decree  in  accordance  with  this 
opinion. 

Dunbar,  C.  J.,  and  Hoyt,  J.,  concur. 
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[No.  1373.    Decided  Jannaiy  3»  1895.] 

John  McQuillan,  Appellant,  v.  Thb  City  of  Seattle^ 
Respondent 

ACTION    AGAINST   CITY— DBPBCTIVB   8IDB   WALK— CONTRIBUTORY 
NBGLIGBNCB. 

The  qnestion  of  contributory  negligence  is  for  the  jury  to  deter> 
mine  from  all  the  facts  and  circumstances  of  the  particular  case,  and 
it  is  only  in  rare  cases  that  the  court  is  justified  in  withdrawing  it 
from  the  jury. 

The  mere  fact  that  a  person  injured  through  a  defect  in  a  side* 
walk  had  knowledge  of  the  defect  when  the  accident  occurred  is  not 
perse  conclusive  of  negligence  on  his  part ;  all  the  law  required  of 
him  was  the  exercise  of  ordinary  care  in  avoiding  the  defect. 

Momentary  forge tfulness  of  the  defective  condition  of  a  side* 
walk  at  the  time  of  receiving  an  injury,  by  one  who  has  knowledge 
of  the  defect,  is  not  necessarily  conclusive  proof  of  negligence. 

Appeal  from  Superior  Court y  King  County. 

Byers,  McElwain  &  Byers,  for  appellant. 
W,  T.  Scott,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Andbrs,  J. — About  eight  o'clock  on  the  evening  of 
March  8,  1892,  the  appellant  left  the  Villard  House,  at  the 
comer  of  Raihroad  and  Yesler  avenue,  to  go  to  his  home  on 
South  Fifth  street,  between  Main  and  Jackson  streets,  in 
the  city  of  Seattle.  When  he  reached  the  comer  of  Fourth 
and  Jackson  streets  he  walked  eastward,  on  the  south  side 
of  Jackson  street,  in  the  direction  of  his  house,  nearly  one 
hundred  feet,  and  then  crossed  over  to  the  sidewalk  on  the 
north  side.  The  sidewalk  on  that  side  of  the  street  was  in 
such  a  defective  and  dangerous  condition  for  the  space  of 
about  one  hundred  feet  immediately  east  of  Fourth  street, 
that  it  was  unsafe  to  travel  upon  it,  and  had  been  in  the* 
same  condition  for  more  than  a  year  previous  to  the  date 
above  mentioned,  and  the  appellant  was  cognizant  of  it,. 


Mcquillan  v.  Seattle  4e5 

Jan.  1895.]  Opinion  of  the  Court— Andb&S,  J. 

having  passed  along  that  portion  of  the  street  almost  daily, 
in  going  to  and  from  his  home,  for  a  period  of  two  years  or 
more.  The  defects  in  the  sidewalk  consisted  of  openings 
caused  by  the  removal  of  one  or  more  planks  at  several  dif- 
ferent places,  which  were  not  replaced  but  were  laid  loosely 
across  the  open  spaces,  in  some  instances,  if  not  all,  near 
the  outer  edge  of  the  walk.  There  was  no  railing  or  other 
safeguard  around  this  defective  portion  of  the  walk,  nothing 
to  give  warning  of  danger,  and  the  night  was  dark,  and 
the  street  in  that  vicinity  was  but  dimly  lighted.  The  ap- 
pellant, thinking  he  had  passed  all  the  dangerous  places,  ap- 
proached the  sidewalk  and  stepped  upon  a  loose  plank  which 
was  lying  partially  across  an  open  space,  about  two  feet 
wide,  at  the  eastern  extremity  of  the  defective  portion. 
The  board  suddenly  tipped  downward  and  the  appellant  fell 
through  the  sidewalk  to  the  ground  beneath,  a  distance  of 
eighteen  or  twenty  feet,  thereby  receiving  serious  bodily  in- 
jury. Thereafter  he  instituted  this  action  against  the  city 
to  recover  damages  for  the  injuries  sustained.  The  cause 
proceeded  regularly  to  trial,  and,  at  the  close  of  plaintiflPs 
evidence  a  non-suit  was  granted,  on  motion  of  the  defend- 
ant, on  the  ground  of  contributory  negligence  on  the  part 
of  the  plaintiff.  Judgment  for  costs  was  thereupon  entered 
against  the  plaintiff. 

The  sole  question  to  be  determined  on  this  appeal  is 
whether  the  learned  trial  court  erred  in  granting  the  non- 
suit. Generally  the  question  of  contributory  negligence  is 
for  the  jury  to  determine  from  all  the  facts  and  circum- 
stances of  the  particular  case,  and  it  is  only  in  rare  cases 
that  the  court  is  justified  in  withdrawing  it  from  the  jury. 
Railroad  Co.  v.  Stout,  17  Wall.  657  ;  Grand  Trunk  Rail^ 
way  Co.  V.  Ives,  144  U.  S.  408  (12  Sup.  Ct.  679) ;  Lowell  v. 
Watertown,  58  Mich.  568  (25  N.  W.  517);  Detroit  &  Mil- 
waukee Railroad  Co.  V.  Van  Steinburg,  17  Mich.  121  ;  Jones, 
Neg.  of  Mun.  Corp.,  §§  221,  222  ;  Maloy  v.  St.  Paul,  54 
Minn.  398  (56  N.  W.  94);  Ladouceur  v.  Railroad  Co.,  4 
Wash.  38  (29  Pac.  942);  City  of  Denver  v.  Soloman,  2  Col. 
App.  534  (31  Pac.  507);  2  Thompson,  Negligence,  p.  1236^ 

30-lOW 
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There  are  two  classes  of  cases  in  which  the  question  of 
negligence  may  be  determined  by  the  court  as  a  conclusion 
of  law,  but  we  think  the  case  in  hand  does  not  &11  within 
either  of  them.  The  first  is  where  the  circumstances  of  the 
case  are  such  that  the  standard  of  duty  is  fixed,  and  the 
measure  of  duty  defined,  by  law,  and  is  the  same  under 
all  circumstances.  City  of  Denver  v.  Soloman,  supra,  and 
authorities  cited.  And  the  second  is  where  the  facts  are  un- 
disputed and  but  one  reasonable  inference  can  be  drawn  from 
them.  Cooley  on  Torts,  pp.  670,  671 ;  2  Thompson  on  Neg- 
ligence, §§  1236,  1237.  If  diflFerent  results  might  be  hon- 
estly reached  by  different  minds  then  negligence  is  not  a 
question  of  law,  but  one  of  fact  for  the  jury.  Grand  Trunk 
Railway  Co.  v,  Ives,  supta. 

The  mere  fact  that  the  appellant  was  aware  of  the  defec- 
tive condition  of  the  sidewalk  when  the  accident  occurred  is 
not  per  se  conclusive  of  negligence  on  his  part,  though  it  was 
competent  evidence  on  the  question  of  contributory  n^li- 
gence. 

Bridge  Co,  v,  Bevard  ,(Pa.)  11  Atl.  575  ;  MiUcreek  Tp.  v. 
Perry,  (Pa.)  12  Atl.  149  ;  Kelly  v.  Blackstone,  147  Mass.  448 
(18  N.  E.  217) ;  Frost  v.  Waltham,  12  Allen,  85. 

Having  knowledge  of  the  defect  he  was  bound  to  tise 
more  care  in  passing  than  if  he  had  been  entirely  ignorant 
of  it,  but  he  was  not  bound  to  use  extraordinary  care.  All 
that  the  law  required  was  the  exercise  of  such  care  and 
caution  as  a  person  of  ordinary  prudence  would  use  under 
similar  circumstances.  This,  we  think,  is  the  doctrine 
maintained  by  all  of  the  authorities.  And  as  the  evidence 
does  not  indisputably  show  that  the  appellant  did  not  exer- 
cise ordinary  care,  it  should  have  been  left  to  the  jury 
to  say  whether  he  did  or  did  not. 

Several  cases  are  cited  by  the  respondent  in  support  of 
the  ruling  of  the  court  below,  but,  in  our  opinion,  none  of 
them  refutes  the  correctness  of  the  propositions  we  have 
here  announced.  Wright  v.  St.  Cloud,  54  Minn.  94  (55  N. 
W.  819),  is  one  of  the  cases  relied  on  by  the  respondent 
(and  the  others  are  of  similar  character),  but  in  that  case 


MCQUILLAN   V.  SEATTLE  467 

Jan.  1895.]  Dissenting  Opinion— HoYT,  J. 

the  plaintiff  plainly  saw  the  condition  of  the  way  and  yet 
unnecessarily  and  deliberately  attempted  to  pass,  and  the 
court  very  properly  held  that  the  plaintiff  was  not  entitled 
to  recover  because  of  contributory  negligence.  No  other 
legitimate  conclusion  could  have  been  drawn  from  the  facts 
before  the  court.  But  that  that  was  an  exceptional  case  is 
shown  by  a  later  decision  in  the  same  court,  in  Malay  v.  St. 
PatU^  supra^  wherein  an  order  of  the  lower  court  granting  a 
new  trial  on  the  ground  that  the  plaintiff  had  knowledge  of 
the  defect  in  the  walk  causing  her  injury,  was  overruled. 

The  testimony  of  the  appellant  discloses  that  at  the 
moment  he  supposed  he  was  stepping  upon  the  sidewalk  he 
was  not  thinking  of  the  hole  through  whidi  he  fell,  but 
momentary  forgetfulness  is  not  necessarily  conclusive  proof 
of  negligence  in  cases  of  this  character.  Kelly  v.  Blackstane^ 
supra ;  Malay  v.  St.  Paul,  supra. 

The  judgment  is  reversed  and  the  cause  remanded  with 
directions  to  deny  the  motion  for  non-suit,  and  for  further 
proceedings. 

Dunbar,  C.  J.,  and  Stii^es  and  Scott,  JJ.,  concur. 

HoYT,  J.  {dissenting) . — I  think  the  motion  for  non-suit 
was  properly  granted.  Appellant's  own  testimony  showed 
him  to  have  been  familiar  with  the  locality  and  with  the 
defects  in  the  sidewalk  ;  that  it  was  to  avoid  the  defective 
places  that  he  went  up  the  other  side  of  the  street ;  that  he 
knew  that  there  was  safety  in  continuing  on  that  side  ;  that 
he  would  have  done  so  had  it  not  been  for  the  presence  upon 
the  sidewalk  on  that  side  of  the  street  of  a  crowd  of  men, 
which  made  it  a  matter  of  some  little  inconvenience  for  him 
to  continue  thereon ;  that  to  avoid  this  crowd  he  crossed 
over,  as  he  thought  he  had  already  passed  the  defects  in  the 
sidewalk.  So  much  appearing,  the  only  inference  to  be 
drawn  was  that  he  was  guilty  of  negligence  in  crossing  the 
street  until  he  was  certain  he  had  passed  the  place  where  the 
sidewalk  was  defective.  His  thinking  he  had  passed  was 
not  sufficient  in  the  light  of  the  fact  that  perfect  safety,  with 
slight  inconvenience,  could  have  been  had  by  continuing 
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upon  the  side  on  which  he  was  travelling.     In  my  opinion^ 
the  judgment  should  be  affirmed. 


[No.  1381.    Decided  January  3,  1895.] 

Anna  D^Grap,   Appellant,    v.   Seattle    and  Tacoma 
Navigation   Company,  Respondent 

APPKAI^ABLB     ORDER— CARRIERS— INJURY    TO     PASSENGER— CON- 
TRIBUTORY   NEGI«IGENCE. 

An  order  of  the  court  granting  a  motion  for  non-suit  which  8et» 
forth  that  the  '  *  motion  is  granted  upon  due  consideration  thereof, 
and  the  cause  is  ordered  dismissed  and  the  jury  herein  duly  dis- 
charged," while  not  a  formal  judgment  of  dismissal  or  for  costs,  is 
yet  sufficient  upon  which  to  base  an  appeal. 

Where  a  passenger  upon  a  steamboat,  well  acquainted  with  that 
method  of  travelling  and  of  the  jar  generally  incident  to  contact 
with  the  wharf  in  effecting  a  landing,  attempts  to  go  to  the  upper 
deck  by  means  of  a  stairway  unprotected  by  a  railing,  at  the  time  the 
steamer  is  approaching  the  wharf,  and  is  thrown  from  the  stair  in 
consequence  of  such  a  jar,  the  passenger  must  be  held  to  have  as- 
sumed the  apparent  risk  connected  with  the  undertaking,  although 
at  the  time  under  the  charge  of  an  employe  of  the  boat. 

Appeal  from  Superior  Courts  King  County. 

Stratton,  Lewis  &  GUman  and  Arthur  K  Griffin^  for  ap* 
pellant. 

The  failure  of  the  respondent  to  have  a  suitable  and  proper  gnard 
rail  or  railing  about  the  stairs,  and  round  the  upper  deck  to  prevent 
passengers  from  falling  and  being  injured  was  clearly  the  cause  of 
the  injuries,  and  respondent  is  liable  in  damages.  Skotiowe  9. 
Oregon^  eic,^  Ry,  Co,^  30  Pac.  222 ;  McCormick  Harvester  Co,  r. 
Burandt,  26  N.  E.  588 ;  Johns  v,  Charlotte,  etc.,  R,  R,  Co,,  17  S.  B. 
698 ;  Holmes  v,  Oregon,  etc,  Ry,  Co,,  5  Fed.  523 ;  Gilmore  v,  Phih* 
delphia,  etc.,  R.  R.  Co.,  25  Atl.  774  ;  Miller  v.  Steamboat  Co.,  25 N.  Y. 
Supp.  924  ;  Snellittg  v.  Brooklyn,  etc..  Ferry  Co.,  13  N.  Y.Snpp.398* 

Appellant  had  a  right  to  rely  upon  the  superior  knowledge  and 
judgment  of  purser  of  resx>ondent,  and  was  not  guilty  of  contrilm- 
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tory  negligence  in  obe3ring  his  instructions  to  follow  him  up  the  stairs 
at  the  time  she  attempted  to  ascend.  Texas y  etc,,  Ry,  Co.  v.  Bing- 
ham, 21  S.  W.  569 ;  Galloway  v.  Chicago,  etc.,  Ry,  Co.,  54  N.  W.447. 

Boyd  J.  Tallman  and  W.  W.  Cotton,  for  respondent. 

There  was  no  concealed  defect  in  the  stairway.  The  lack  of  a 
railing  was  not  hidden.  All  the  risk  connected  with  ascending 
this  stairway  being  open  and  apparent  to  view,  there  being  no  cir- 
cumstances surrounding  the  case  which  compelled  or  forced  appel- 
lant to  use  the  stairway  at  that  exact  time,  appellant  assumed  all 
risks  in  attempting  to  ascend  the  stairway  at  the  time  she  did. 
Hutchinson,  Carriers,  422 ;  Thompson,  Carriers  of  Passengers,  88 ; 
Crafter  v.  Metropolitan  Ry.  Co.,  L.  R,  i  C.  P.  300 ;  Portman  v.  City 
4>f  Decorah,  56  N.  W.  512  ;  Frederichs  v.  Northern  Central  R.  R.  Co., 
27  Atl.  689;  Delaware,  etc.,  R,  R.  Co.  v.  Napheys,  90  Pa.  St.  142 ; 
Eckerd  v,  Chicago,  etc.,  R.  R.  Co.,  vj  Am.  &  Eng.  R.  R.  Cases,  115  ; 
Jennings  v,  Tacoma  Ry.  6f  M.  Co.,  7  Wash.  275 ;  Mau  v.  Morse,  33 
Pac.  284 ;  O.R.iSf  N.  Co.  v.  Egley,  2  Wash.  409. 

Any  finding  that  there  was  negligence  on  the  part  of  the  respond- 
ent in  notifying  Mrs.  De  Graf  to  ascend  a  stairway  without  a  railing 
would  render  her  guilty  of  contributory  negligence  in  accepting  and 
acting  upon  that  invitation  before  the  boat  had  landed.  Reihel  v, 
Cincinnati,  etc.,  Ry.  Co.,  17  N.  E.  107 ;  Whitlock  v.  Comer,  57  Fed. 
565 ;  Jeffersonville  R.  R.  Co.  v.  Swift,  26  Ind.  473 ;  Bardwell  v.  M. 
&  O.  R.  R,  Co.,  63  Miss.  574 ;  Railroad  Co,  v.  Jones,  95  U.  S.  443. 

Tbe  opinion  of  the  court  was  delivered  by 

Scott,  J. — This  is  an  action  for  damages  for  personal  in- 
juries. At  the  close  of  the  plaintiflF's  testimony  the  defend- 
ants moved  for  a  non-suit,  which  the  court  granted.  Where- 
upon the  plaintiff  appealed.  The  respondent  moves  to  dis- 
miss on  the  ground  that  there  has  been  no  final  judgment  in 
the  case.     The  order  granting  the  motion  is  as  follows: 

"Thereupon  [referring  to  the  closing  of  the  testimony  in 
chief] ,  defendants*  attorney  moved  the  court  for  an  order  of 
non-suit,  which  motion  is  granted  upon  due  consideration 
thereof,  and  the  cause  is  ordered'  dismissed  and  the  jury 
herein  duly  discharged." 

We  think  this  is  sufficient  upon  which  to  base  an  appeal, 
although  there  had  been  no  formal  judgment  of  dismissal  or 
for  costs  entered,  and  the  motion  is  denied. 
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The  action  is  founded  upon  the  following  circumstances : 
On  the  second  day  of  April,  1892,  appellant  was  a  pas- 
senger travelling  upon  the  steamer  Hassalo  from  the  city  of 
Seattle  to  the  city  of  Everett,  Washington,  which  said 
steamer  was  on  said  day  under  the  control  and  direction 
of  the  respondent.  Appellant  was  a  person  of  mature 
years,  being  a  widow  forty-five  years  of  age,  and  having 
had  a  business  experience  of  some  twenty  years  in  carrying 
on  a  dress-making  business  in  said  city  of  Seattle.  In  fol- 
lowing said  vocation,  she  made  occasional  business  trips  to 
the  city  of  Everett,  and  it  was  on  one  of  these  trips  that 
she  received  the  injury  in  question.  It  appeared  that  she 
had  made  at  least  one  such  trip  every  week  on  said  route  be- 
tween said  points  during  the  six  weeks  just  preceding  the 
date  aforesaid.  On  said  day  the  steamer  arrived  at  Everett 
at  about  two  o'clock  in  the  afternoon,  with  passengers  on 
board  variously  estimated  at  firom  twenty-five  to  fifty.  The 
appellant  was  acquainted  with  the  steward  on  said  boat,  and 
at  the  time  he  collected  the  fares  she  inquired  of  him  what 
time  it  was  and  informed  him  that  she  desired  to  catch  the 
boat  on  the  other  side  to  Snohomish ;  that  she  had  some 
business  to  transact  and  wanted  to  go  back  home  by  the 
train ;  to  which  the  steward  replied  that  she  had  plenty 
of  time  and  need  not  worry.  Some  time  thereafter,  as  the 
boat  was  not  making  the  usual  time,  he  informed  her  in 
substance  that  it  would  be  necessary  to  hurry  somewhat, 
and  that  he  would  tell  the  driver  to  drive  quickly  so  she 
could  get  back  in  time.  As  the  boat  neared  the  wharf  the 
steward  again  went  to  appellant,  asked  for  and  took  her 
baggage,  and  told  her  to  follow  him,  and  they  passed  out  of 
the  cabin  and  up  to  some  steps  or  stairs  which  led  to  the 
upper  deck,  some  seven  or  eight  feet  above.  Appellant 
says  that  before  starting  to  go  up  the  stairs  she  asked 
the  steward  if  it  was  usual  to  land  passengers  fix>m 
the  upper  deck  of  the  boat ;  and  that  the  steward  again 
told  her  to  follow;  that  she  started  up  the  stairs 
and  had  gotten  nearly  to  the  top  when  the  boat  btmiped 
against  the  wharf  and  threw  her  down  to  the  deck,  at  the 
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foot  of  the  Stairs,  whereby  she  received  the  injuries  in  ques- 
tion. 

There  was  no  rail  along  said  stairs,  and  this  is  alleged  as 
one  of  the  circumstances  to  show  negligence.  It  is  also 
contended  that  the  respondent  company  is  liable  for  the 
plaintiffs  injuries  on  account  of  having  assumed  to  take 
charge  of  her  and  direct  her  movements,  she,  at  the  time  of 
the  accident,  acting  in  obedience  thereto.  It  appears,  how- 
ever, that  in  order  to  accommodate  her  the  steward  under- 
took to  land  her  immediately  upon  the  arrival  of  the  boat, 
in  advance  of  the  other  passengers,  and  the  accident  was 
due  to  this  haste.  Appellant  testifies  that  if  there  had  been 
a  railing  upon  the  stairs  she  could  have  prevented  herself 
from  falling.  But  it  appears  from  her  testimony  that  she 
was  well  acquainted  with  traveling  on  steamboats,  and  she 
certainly  knew  that  at  the  time  the  boat  touched  the  wharf 
there  would  be  more  or  less  of  a  jar.  She  knew  that  the 
boat  had  not  yet  arrived  at  the  wharf,  but  was  just  coming 
up  to  it  at  the  time  she  started  up  the  stairs,  and  she  could 
see  as  well  as  anyone  that  there  was  no  railing  there.  Con- 
sequently, when  she  followed  the  steward  up  these  stairs, 
she  knew  as  well  as  any  one  that  there  was  some  little  risk 
connected  therewith.  Being  informed  in  the  premises,  she 
must  be  held  to  have  assumed  the  apparent  risk  connected 
with  the  undertaking,  and  we  think  the  motion  for  a  non- 
suit was  rightly  granted. 

Affirmed. 

Dunbar,  C.  J.,  and  Hoyt  and  Stii^ks,  JJ.,  concur. 
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William  Creighton  et  al,,  Respondents,  v.  H.  D.  Cole 
ET  AL.,  Appellants,  First  National  Bank  of  Mt. 
Vernon  et  al.,  Defendants. 

I«OGGBRS'  LISNS— CONFUSION  OF  LOOS— FORECLOSURE— ^TAXATION 

OF    COSTS. 

The  owner  of  logs  cannot  defeat  loggers*  liens  thereon  bj  inter- 
mingling the  logs  with  others  of  the  same  brand. 

In  taxing  costs  npon  foreclosure  of  loggers*  liens,  liabilities  in- 
curred by  the  claimants  for  haying  hen  notices  prepared  should  be 
considered  as  moneys  paid. 

It  is  error  to  tax  as  costs  fees  paid  a  private  citizen  for  preparing 
copies  of  the  complaint  and  summons,  and  for  the  service  thereof 
upon  the  defendants. 

Semble,  a  rule  of  the  superior  court  allowing  such  costs  to  bt 
taxed  is  inyalid. 

Appeal  from  Superior  Court,  Skagit  County, 

Million  <Sf  Houser,  for  appellants. 

WiUiam  Martin,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — ^This  action  was  brought  by  the  plaintifis  to 
foreclose  certain  loggers'  liens.  The  defendants  had  an  in- 
terest in  the  property  either  as  owners  or  by  way  of  other 
liens  thereon.  Judgment  was  rendered  in  favor  of  the  plain- 
tiffs, and  this  appeal  was  taken  therefrom. 

It  is  contended  that  the  court  erred  in  sustaining  the 
plaintiffs'  liens  for  the  reason  that  the  testimony  showed 
there  were  other  logs  having  the  same  brand  as  those  npon 
which  the  liens  were  claimed  intermingled  therewith,  and 
that  it  was  impossible  to  distinguish  or  separate  them.  The 
testimony  is  contradictory  as  to  whether  there  were  any 
other  logs  of  the  same  brand  put  into  the  river  where  the 
logs  in  question  were.  But,  whatever  the  fact  was,  there  is 
no  merit  in  the  point  raised,  for  the  reason  that  if  any  such 
logs  were  so  placed  in  the  river,  they  were  put  there  by  the 
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appellants,  and  having  intermingled  the  logs  themselves 
they  cannot  be  heard  to  raise  the  point  ift  question. 

It  is  further  contended  that  the  court  erred  in  giving 
judgment  for  two  dollars  to  each  plaintiflF  for  preparing  the 
liens,  as  the  law  only  allows,  as  costs  therefor,  moneys  act- 
ually paid.  The  testimony  shows  that  none  had  been  paid, 
but  the  plaintifis  had  agreed  to  pay  for  preparing  the  same. 
Such  liability  incurred  should  be  considered  the  same  as  a 
payment,  in  taxing  costs. 

It  is  further  contended  that  the  court  erred  in  taxing  as 
costs  regular  sheriflTs  fees  for  serving  the  summons  and 
complaint,  as  they  were  served  by  a  private  citizen ;  and 
also  in  allowing  the  plaintiffs  costs  for  preparing  copies  of 
the  complaint  and  summons  for  service  upon  the  various  de- 
fendants. Objection  was  properly  raised  thereto  in  the  su- 
perior court  by  a  motion  to  retax.  A  number  of  items  was 
stricken  from  the  cost  bill,  but  the  ones  in  question,  amount- 
ing to  nearly  one  hundred  dollars,  were  allowed  to  stand. 
We  think  this  was  error,  as  we  find  no  statute  permitting 
such  fees  to  be  taxed  unless  the  service  is  made  by  an  officer. 
There  would  have  been  authority  for  allowing  the  same  had 
the  sheriflF  performed  the  service,  but  a  private  party  stands 
upon  an  entirely  different  footing.  Had  the  sheriff  per- 
formed the  service,  being  a  salaried  officer,  he  would  have 
heen  required  to  turn  the  fees  over  to  the  county.  No  such 
obligation  rests  upon  a  private  party,  and  it  would  certainly 
be  against  the  policy  of  the  law  to  permit  private  parties  to 
make  such  service  and  charge  therefor,  under  the  circum- 
stances. It  is  contended  by  the  respondents  that  the  tax- 
ation of  such  fees  is  authorized  by  a  certain  rule  of  the 
superior  courts,  but  such  rule  is  not  in  the  record,  and  we 
cannot  take  judicial  notice  thereof.  Furthermore,  we  do  not 
think  such  a  rule  would  be  valid. 

The  cause  will  be  remanded  with  instructions  to  modify 
the  judgment  by  striking  the  costs  in  question  therefrom ; 
otherwise  the  same  will  be  affirmed.  Appellants  will  recover 
costs  here. 

Dunbar,  C.  J.,  and  Hoyt  and  Stilbs,  JJ..  concur. 
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[No.  Z4T2.    Decided  January  4, 1805.] 

Karry  McDonald  bt  al., Respondents,  v.  Tower  Lumber 
AND  Manufacturing  Company,  Respondent,  Thb 
Bank  of  Commerce  of  Centralia,  Appellant. 

CHATTSIf  MORTGAGE— SUFFICIKNCY  OF  DESCRIPTION— AFTBR  AC- 
QUIRED PROPERTY— YAI,IDITY. 

A  chattel  mortgage  upon  lumber,  which  does  not  definitely  locate 
the  lumber  described,  nor  purport  to  cover  all  the  lumber  at  the 
localities  specified,  nor  all  that  might  be  placed  there,  nor  all  that 
the  mill  produced  of  a  certain  kind,  and  allows  the  disposal  of  the 
mortgaged  property,  with  no  other  condition  than  that  other  lumber 
of  equal  value  should  be  substituted  in  its  place,  is  void  for  indefi- 
niteness  as  against  creditors  and  lien  claimants. 

Appeal  from  Superior  Court,  Lewis  County. 

Edward  F,  Hunter,  for  appellant. 
Leroy  A,  Palmer,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — The  Tower  Lumber  &  Manufacturing  Com- 
pany was  a  corporation  engaged  in  the  manufacture  and  sale 
of  lumber  at  Centralia  in  this  state.  While  so  engaged  it 
obtained  a  loan  from  the  Bank  of  Commerce  of  Centralia, 
lor  which  it  executed  its  promissory  notes,  and  to  secure  the 
same  gave  a  chattel  mortgage  containing  the  following  de- 
scription : 

*'  Three  hundred  thousand  feet  of  sized  lumber  now  lying 
and  being  near  the  switch  near  the  Gray's  Harbor  crossing 
in  Centralia,  Washington ;  500,000  feet  of  common  lumber 
2x4  to  2x1 2- 1 2  to  24  feet  long  lying  in  the  mill  yard  of  the 
Tower  Lumber  and  Manufacturing  Co.,  Centralia,  Wash.; 
100,000  feet  of  IX12  rough  lumber  12  to  24  feet  long,  also  in 
mill  yard ;  100,000  feet  of  1x12  planed  lumber  12  to  24  feet 
long,  also  in  mill  yard ;  200,000  feet  Nos.  i,  2  and  3  floor- 
ing, ceiling,  rustic  and  finishing  lumber  now  in  shed  in 
Tower  Lumber  Co.*s  yard.  Also  any  and  all  other  lumber 
located  in  the  yard  of  the  Tower  Lumber  and  Manufiictnr- 
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ing  Co.  All  of  said  lumber  located  in  the  two  yards  of  the 
Tower  Lumber  and  Manufacturing  Co.,  at  Centralia,  Lewis 
county,  Washington." 

Said  mortgage  also  contained  the  provision  that  **  if  any 
attempt  be  made  to  remove,  dispose  of  or  injure  said  prop- 
erty, or  any  part  thereof,  by  any  person  whomsoever,  with- 
out replacing  the  same  with  other  lumber  of  equal  value 
which  shall  take  the  place  of  the  same  and  be  covered  by 
this  mortgage,"  the  mortgagee  might  take  possession  of  the 
property  and  foreclose  the  mortgage. 

The  corporation  thereafter  becoming  insolvent,  a  receiver 
was  appointed  who  took  possession  of  its  property.  A  num- 
ber of  suits  were  brought  by  its  creditors,  some  of  whom 
were  laborers  who  sought  to  enforce  lien  claims  against  the 
lumber  remaining  undisposed  of.  The  Bank  of  Commerce 
claimed  a  prior  lien  upon  the  lumber  by  virtue  of  said  mort- 
gage, and  sought  to  foreclose  the  same.  The  decision  being 
adverse  to  the  mortgage  claimants,  this  appeal  was  prose- 
cuted. 

We  are  of  the  opinion  that  the  mortgage  in  question  can- 
not be  sustained  as  a  lien  upon  the  lumber,  under  the  proofs 
in  the  case,  as  against  such  lien  claimant  and  other  creditors. 
Said  mortgage  was  executed  on  the  15th  day  of  December, 
1 89 1,  the  suit  to  foreclose  it  being  commenced  in  the  spring 
of  1893.  It  was  claimed  on  the  part  of  appellant  that  some 
350,000  feet  of  the  original  lumber  in  existence  at  the  time 
the  mortgage  was  executed  still  remained  in  the  yard,  but 
we  do  not  think  that  this  claim  is  sustained  by  the  proofs. 
It  will  be  observed  that  the  mortgage  did  not  in  terms  cover 
all  the  lumber  in  the  yards  of  said  lumber  compajiy.at  the 
time  it  was  executed,  there  being  two  yards  and  it  only  pur- 
porting to  cover  all  the  lumber  in  one  of  them,  and  not 
specifying  which  one ;  also  the  description  is  otherwise  in- 
definite. 

While  oral  proof  might  be  admitted  to  sustain  the 
mortgage  as  between  the  parties  thereto,  and  while  perhaps 
it  might  be  sustained  as  between  them  by  the  proofs  intro- 
duced, the  appellant  has  failed  to  make  out  a  case  against 
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the  Other  claimants.  It  appears  that  daring  all  of  said  times 
said  lumber  company  was  manufacturing  lumber  and  sdling 
it  to  various  parties.  Some  of  it  was  shipped  directly  from 
the  mill ;  some  was  sold  from  the  lumber  piled  in  the  yards 
and  other  lumber  substituted  therefor ;  and  it  is  impossible 
to  determine  from  the  proofe  whether  any  of  the  lumber  in 
existence  at  the  time  the  mortgage  was  given  remained  in 
the  yards  with  the  exception  of  the  bottoms  of  the  former 
piles,  or  some  of  them.  Certainly  a  mortgage  of  the  kind 
in  question  could  not  prevail  against  the  liens  of  laborers, 
for  when  the  lumber  was  cut  no  one  could  know  what  dis- 
position would  be  made  of  it  The  mortgage  would  not 
attach  to  the  lumber  substituted  for  that  sold  until  it  had 
been  placed  at  one  of  the  places  specified  in  the  mortgage, 
if  it  would  attach  at  all,  which  is  doubtful,  as  against  any 
other  parties,  as  the  mortgage  did  not  purport  to  cover  all 
the  lumber  at  the  localities  specified  ;  nor  all  that  might  be 
placed  there ;  nor  all  that  the  mill  produced,  of  a  certain 
kind  or  otherwise. 

We  are  satisfied  with  the  finding  of  the  lower  court  hold- 
ing the  mortgage  invalid  as  against  the  other  claimants,  and 
the  judgment  is  affirmed. 

Dunbar,  C.  J.,  and  Stilbs  and  Hoyt,  JJ.,  concur. 


[Ko.  1434.    Decided  Jaauur  4, 1895.] 

Thomas  Ooui*d,  Appellant,    v,  M.  D.  Glbason  et  ai;., 
Respondents. 

PI,KADINGS— AMJCNDMBNT^ABUSS  OF  DISCRBTION  OF  TRIAlt 
COURT. 

The  action  of  the  trial  court  in  permitting  the  amendment  of  an 
answer  to  a  complaint  on  a  promissory  note,  on  the  day  of  trial,  so 
as  to  change  an  admission  of  its  execution  to  a  denial  thereof,  with- 
out a  showing  of  good  grounds  therefor,  and  its  refusal  to  grant  a 
new  trial  to  plaintiff,  who  was  misled  by  the  original  answer  into 
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the  assumption  that  no  proof  of  execution  was  necessary,  is  an 
abuse  of  discretion  on  the  part  of  the  court  warranting  a  reversal. 

Appeal  from  Superior  Courts  Clallam  County. 

Lamoreux  6f  Gay  and  Allen  &  Powell,  for  appellant 

Trumbull  &  Trumbull  and  Louis  Williams,  for  re* 
spondents. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J.— Plaintiff  brought  suit  against  the  defendants 
upon  a  certain  promissory  note.  The  j&rst  answer  filed  by  the 
defendants  contained  the  following  allegation:  ** First. 
They  admit  making  the  note  sued  on  as  set  out  in  plaintiff's 
complaint."  An  affirmative  defense  was  also  pleaded. 
After  the  cause  was  called  for  trial  and  while  a  jury  was 
being  empaneled,  the  defendants  asked  permission  to  amend 
their  answer,  which  was  granted  ;  whereupon  an  amended 
answer  was  filed  which  made  some  change  in  the  form  of 
the  affirmative  defense,  and  which  also  denied  the  execu- 
tion of  the  note. 

The  plaintiff  was  examined  and  testified  as  follows : 

•*I  am  the  plaintiff  in  this  cause.  (Witness  shown 
papers).  This  is  a  promissory  note  for  the  sum  of  $284.35. 
It  appears  to  be  signed  *  M.  D.  Gleason  and  S.  Gleason.*  I 
am  the  owner  and  holder  of  the  note." 

Whereupon  the  note  was  offered  in  evidence,  to  which 
the  defendants  objected  on  the  grounds  that  it  was  incom- 
petent and  that  the  proper  foundation  had  not  been  laid. 
The  objections  were  overruled  and  the  note  admitted  in  evi- 
dence. On  cross-examination  the  plaintiff  testified  as  fol- 
lows: 

**I  don't  know  that  the  defendants  executed  the  note  ;  I 
was  not  present  at  the  time.  I  gave  money  to  W.  B. 
Gould,  my  cousin,  to  loan  for  me.  He  gave  me  this  note 
and  told  me  he  had  loaned  the  money  to  the  defendants. 
All  I  know  about  the  transaction  is  what  he  told  me." 

The  original  answer  was  not  put  in  evidence  nor  was  the 
execution  of  the  note  proved,  nor  any  further  testimony 
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given ;  but  botli  parties  rested  and  the  defendants  immedi- 
ately moved  the  court  to  instruct  the  jury  to  bring  in  a  ver- 
dict for  the  defendants,  which  motion  was  granted  and  a  ver- 
dict rendered  accordingly.  A  motion  for  a  new  trial  was 
made  within  the  statutory  time,  which  was  denied  by  the 
court,  and  this  appeal  was  taken. 

It  is  contended  by  the  appellant  that  he  was  misled  on  the 
trial  of  the  cause  as  to  the  denial  of  the  execution  of  the 
note  in  the  amended  answer ;  that  he  did  not  notice  the  same 
at  the  time  and  supposed  that  said  answer  only  amended  the 
affirmative  defense.  The  respondents  contend  that  the  affi- 
davits of  the  appellant  showing  these  facts  cannot  be  con- 
sidered, for  the  reason  that  they  were  not  made  a  part  of  the 
statement  of  facts.  However  this  may  be,  the  substance  of 
the  facts  relied  upon  by  the  appellant  appears  in  the  record 
otherwise.  The  original  answer  is  in  the  files,  and  it  was 
verified  by  one  of  the  defendants  in  person.  It  appears  that 
the  amended  answer  was  filed  upon  the  same  day  that  the 
case  was  tried,  and  that  the  amendment  in  question  was 
granted  without  any  showing  therefor  by  the  defendants. 

We  think  it  was  an  abuse  of  discretion  upon  the  part  of 
the  court  to  permit  the  answer  to  be  amended  to  deny  the 
execution  of  the  note  after  the  cause  had  been  called  for 
trial,  without  some  good  ground  having  been  shown  to  war- 
rant it.  While  the  point  of  the  want  of  proof  of  the  exe- 
cution of  the  note  is  included  in  the  grounds  stated  in  the 
objection  which  was  made  to  its  admission,  yet  the  same  was 
not  clearly  called  to  the  attention  of  opposing  counsel,  the 
objection  being  upon  the  grounds  that  it  was  incompetent 
and  that  the  proper  foundation  had  not  been  laid.  The 
court,  however,  saw  fit  to  overrule  this  at  the  time,  but  af- 
ter the  testimony  was  concluded,  directed  the  jury  to  bring 
in  a  verdict  for  the  defendants  ;  and  this  was  the  only  defect 
in  the  proofs. 

Under  the  circumstances,  we  think  the  motion  fi)r  a  new 
trial  should  have  been  granted.  The  court  having  permit- 
ted the  amended  answer  denying  the  execution  of  the  note 
to  be  filed,  we  shall  not  direct  such  denial  to  be  stricken  un- 
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dcr  the  present  aspect  of  the  case,  but  we  reverse  the  judg- 
ment and  remand  the  cause  for  a  new  trial. 

Dunbar,  C.  J.,  and  Stilks  and  Hoyt,  JJ.,  concur. 


[No.  X4416.    Decided  Jmnoaiy  4, 1895.] 

ROBBRT  Thorburn  bt  al..  Appellants^  v.  C.  J.   Smith 
BT  Ai:«.,  Respondents. 

NBGLI69NCB-*I.IABII,ITY  OF  MASTBK  FOR  ACTS  OF   SERVANT. 

Although  a  company,  in  order  to  operate  its  mines  after  a  strike, 
has  been  compelled  to  employ  new  men  and  furnish  them  with  guns 
and  ammunition  for  protection  against  the  assaults  of  the  strikers, 
yet  neither  the  company  nor  its  vice  principals  can  be  held  liable  for 
injuries  received  by  a  woman  while  in  her  dwelling  house,  as  the  re- 
8ult  of  a  shot  fired  by  one  of  the  miners,  when  it  appears  that  the 
guns  had  been  stored  for  some  time  in  the  company's  store  house, 
that  on  the  day  of  the  injury  complained  of  one  of  the  miners  had 
been  shot,  presumably  by  a  striker,  that  the  day  was  Sunday  and 
the  miners  were  not  at  work,  that  towards  evening,  upon  the  ap- 
proach of  a  carload  of  their  fellow  miners  from  another  mine  con- 
siderable shooting  from  and  toward  the  train  was  kept  up,  and  the 
miners,  becoming  excited,  forcibly  took  possession  of  the  fire  arms 
in  the  company's  store  house,  without  the  consent  or  direction  of 
any  of  the  company's  vice  principals,  and  began  indiscriminate  fir- 
ing, from  which  cause  the  injury  to  the  woman  resulted. 

Appeal  from  Superior  Courts  King  County. 

Thompson^  Edsen  &  Humphries^  for  appellants. 

Any  person  or  persons  furnishing  arms  and  ammunition  to  irre- 
sponsible parties  are  liable  for  all  injury  accruing  on  account  of  their 
acts.  Weston  v.  Commonwealth ^  11 1  Pa.  St.  251 ;  Binford  v,  John" 
stofij  82  Ind.  426;  Ctark  v.  Chambers^  7  Cent.  Law  Jour.  11 ;  Calvin 
V.  Peabody^  29  N.  E.  59 ;  State  v.  Forsythe,  89  Mo.  667 ;  Roberts  v. 
StaU,  14  Mo.  138. 

A  corporation  is  liable,  like  an  individual,  to  make  compensation 
for  any  tort  committed  by  an  agent  in  the  course  of  his  employment, 
although  the  act  is  done  wantonly  and  recklessly,  or  against  the  ex« 
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press  orders  of  the  principal.  Dickson  v,  Waldron^  34  N.  B.  506 ; 
Hover  son  v,  Noker^  60  Wis.  511 ;  McClung  v.  Dearbome^  19  Atl.  698; 
Lynch  v.  Metropolitan  Elevated  Ry,  Co,,  90  N.  Y.  77. 

In  the  case  at  bar  there  was  a  conspiracy  to  intimidate  the  miners 
who  had  been  employed  at  the  Franklin  mines.  Vicious,  dissipated, 
drunken  a^rents  were  employed  for  the  purpose,  and  were  armed  with 
deadly  weapons,  and  every  person  connected  with  the  conspiracy  is 
liable  for  the  damage  done  by  one  of  the  conspirators,  as  their  whole 
conduct  was  unlawful.  Illinois  Central  R,  R.  Co,  v.  Hammer,  72  HL 
347;  State  V,  McCahill,  72  Iowa,  11 1 ;  Wright  v.  Compton,  53  Imd. 
337 ;   Weick  v.  Lander,  75  111.  93. 

Andrew  F,  Burleigh^  for  respondents. 

It  nowhere  appears  from  the  testimony  that  the  acts  which  axe 
complained  of  were  performed  by  any  of  the  respondents  personally, 
or  by  any  of  the  employes  of  the  respondents  acting  in  the  course 
of  their  duty.  To  hold  the  respondents  liable  for  the  acts  of  their 
employes  it  must  clearly  appear  that  such  employe  was  acting  as 
an  employe  of  the  respondent  in  the  proper  scope  of  his  authority* 
and  in  the  discharge  of  his  duty.  Gillaspie  v.  Wesson,  7  Port.  454 
(31  Am.  Dec.  715);  Woodv,  Goodridge,  6Cush.  117  (52  Am.  Dec.  771); 
Brown  v,  Johnson,  12  Smedes  &  M.  398  (51  Am.  Dec.  118);  St,  Louis 
V,  Gorman,  29  Mo.  593  (77  Am.  Dec.  588);  McCoy  v,  McKowen,  59 
Am.  Dec.  264 ;  Keener  v,  Harrod,  2  Md.  63  (56  Am.  Dec.  706);  Good- 
toe  V,  Godley,  13  Smedes  &  M.  233  C51  Am.  Dec.  159);  McKeon  v. 
Citizen's  Ry,  Co.,  42  Mo.  79 ;  Harris  v,  Nicholas,  5  Munf.  483. 

The  principal  or  master  is  not  liable  for  the  action  of  his  agent  or 
servant  not  within  the  real  or  apparent  scope  of  his  employment. 
If  the  agent  or  servant  steps  outside  of  his  employment  to  do  some 
act  for  himself,  not  connected  with  the  principal's  business,  theUt- 
ter  will  not  be  liable  for  the  negligence  while  so  engaged.  Isaacs  v. 
Third  Ave,  R,  R.  Co,,  47  N.  Y.  122  ;  Maddox  v.  Brown,  71  Me.433 
(36  Am.  Rep.  336 );  Bard  v,  Yohn,  26  Pa.  St.  482  ;  Herlihy  v.  Smith, 
116  Mass.  265;  Sheridan  v.  Char  lick,  4  Daly,  338;  Cavanagh  v, 
Dinsmore,  12  Hun,  465  ;  Stone  v.  Hills,  45  Conn.  44  (29  Am.  Rep. 
635) ;  Mechem,  Agency,  §  737 ;  Stevens  v.  Woodward,  6  Q.  B.  Div. 
318 ;  Adams  v.  Cost,  62  Md.  264  ( 50  Am.  Rep.  211 ) ;  Fraser  v.  Free- 
man, 43  N.  Y.  566. 

The  principal  is  not  liable  for  the  acts  of  the  agent  when  they  are 
done  outside  of  the  agent's  employment  and  beyond  the  scope  of 
his  authority,  as  where  the  agent  steps  aside  from  his  employment 
to  gratify  some  personal  animosity  or  to  give  vent  to  some  private 
feeling  of  his  own,  unless  such  acts  are  authorized  or  ratified  by  the 
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principal.  Gilliam  v.  Railroad  Co.,  70  Ala.  268;  McManus  r. 
Crickett,  i  East,  106;  Wfight  v.  iVilcox,  19  Wend.  345  (32  Am.  Dec. 
507);  Tuller  V.  Voghi,  13  111.  285 ;  Foster  v,  Essex  Bank^  17  Mass. 
479  (9  A.m.  Dec.  168 ) ;  Church  v.  Mansfield,  20  Conn.  284  ;  Illinois 
Central  R,  R,  Co.  v,  Downey,  18  111.  259 ;  Lachat  v.  Lutz,  22  S.  W. 
218 ;  Gregorys  Adm'r  v.  Ohio  River  R.  R,  Co.,  16  S.  E.  819 ;  Rail- 
ivay  Co.  V.  Douglass,  11  South,  933. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — ^This  is  an  action  for  damages  resulting  from  a 
gun-shot  wound  inflicted  upon  the  person  of  Ellen  Thor- 
bum.  At  the  dose  of  the  testimony  in  chief,  the  court 
granted  a  motion  for  a  non-suit ;  whereupon  this  appeal  was 
taken. 

The  Oregon  Improvement  Company  is  a  corporation,  and 
as  a  part  of  its  business,  was  operating  certain  coal  mines  in 
King  county.  C.  J.  Smith  and  T.  B.  Corey  were  oflScers  of 
said  company,  and  M.  C.  Sullivan  was  superintendent  of 
Thiel's  Detective  Agency  of  Portland,  Oregon.  It  appears 
from  the  testimony  that  the  employes  of  said  company  had 
for  some  months  prior  to  May,  1891,  greatly  interfered  with 
the  operation  of  said  mines,  and  had  practically  taken  the 
management  thereof  from  the  company  ;  that  they  had  pre- 
vented the  company  from  hiring  or  discharging  its  workmen, 
and  had  obstructed  the  business  of  operating  the  mines  to 
such  an  extent  that  in  the  opinion  of  the  company  it  became 
necessary  to  either  close  them  or  get  a  new  supply  of  labor- 
ers. Under  these  circumstances  the  company  procured  in 
the  east  between  four  and  five  hundred  colored  miners  for  the 
purpose  of  working  the  mines.  It  was  evident  from  the  sit- 
uation that  the  former  employes  of  the  company  would  re- 
sist, or  would  most  likely  resist,  any  attempt  to  put  the  new 
miners  in  their  place  at  the  mines ;  and  to  guard  against 
this  a  number  of  men  from  ThiePs  Detective  Agency  were 
hired  to  protect  the  colored  miners  and  the  company's  prop- 
erty. A  number  of  guns  and  a  few  rounds  of  ammunition 
were  also  procured  and  distributed  to  the  colored  miners  a 
short  time  before  their  arrival  at  Franklin  in  King  county^ 

the  place  where  the  injury  subsequently  occurred,  and  where 
:ji-iow 
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some  of  said  mines  were  located.  Under  these  circum- 
stances the  colored  miners  were  taken  upon  the  company's 
property  on  May  i6,  1891,  in  the  immediate  vicinity  of  the 
mines,  and  a  substantial  wire  fence  was  erected  around  the 
entrance  thereto,  and  around  the  company's  store  and  other 
property  ;  the  same  being  accomplished  without  any  forci- 
ble resistance  from  the  former  employes,  who  were  then 
living  at  Franklin  in  the  vicinity  of  the  mines,  and  who  con- 
tinued to  live  there — or  at  least  the  greater  number  of  them 
—until  after  the  injury  to  Mrs.  Thorbum  was  inflicted, 
which  occurred  on  Sunday,  the  28th  day  of  June,  1891. 

During  the  time  intervening  between  the  arrival  of  the 
new  miners  and  said  June  28th,  said  miners  were  continually 
subjected  to  annoyances,  insults  and  threats  from  the  former 
miners,  who  were  pretty  generally  armed  and  were  organized 
into  companies  and  were  put  through  a  military  drill,  includ- 
ing target  firing,  from  day  to  day,  near  where  the  colored 
miners  were  at  work,  and  in  plain  sight  of  them,  presuma- 
bly for  the  purpose  of  intimidating  them  and  driving  them 
away  from  the  mines.  Upon  the  arrival  of  the  colored 
miners  at  Franklin,  the  guns  and  ammunition  which  had 
been  previously  distributed  among  them  were  taken  from 
them  and  stored  in  the  company's  store  house.  The  guards, 
however,  who  were  known  as  the  ** Sullivan  Guards,"  were 
maintained  and  kept  there  for  the  purpose  of  protecting  the 
colored  miners  and  the  company's  property,  and  to  preserve 
the  peace,  and  were  tmder  the  control  of  a  deputy  sheriff  of 
said  county. 

About  one  or  two  o'clock  on  the  morning  of  said  June 
28th,  the  respondent  company  took  a  train  load  of  the 
colored  miners,  with  a  number  of  the  guards,  from  Frank- 
lin to  Newcastle,  where  it  was  operating  other  mines,  and 
where  there  was  a  strike  in  progress  ;  and  on  the  evening  of 
said  day  they  were  returned  to  Franklin.  Previous  to  their 
return,  during  the  day,  a  colored  guard  at  FrankUn  had 
been  shot,  and  was  supposed  to  have  been  shot  by  some  one 
of  the  former  miners.  Owing  to  this,  the  already  strained 
situation  had  become  greatly  aggravated,  and  the  colored 
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miners  were  much  excited  and  more  or  less  terrorized.  It 
appears  from  the  testimony  that  upon  this  Sunday  in  ques- 
tion most  of  the  former  miners  were  absent  from  their  homes 
with  their  guns,  and  there  was  an  attempt  on  the  part  of 
some  of  them,  or  members  of  their  families,  who  were  ex- 
amined, to  account  for  such  absence  on  the  ground  that 
they  had  gone  hunting  on  said  day.  As  the  train  with  the 
colored  miners  and  guards  aforesaid  neared  the  depot  at 
Franklin,  on  the  return  trip,  a  number  of  shots  were  fired. 
It  is  uncertain  from  the  testimony  whether  they  were  first 
fired  from  the  train  or  at  the  train ;  however,  this  is  not 
very  material.  At  the  commencement  of  the  firing  the 
colored  miners  remaining  at  Franklin  became  intensely  ex- 
cited and  rushed  in  a  body  to  the  company's  store  house, 
seized  a  quantity  of  the  guns  and  ammunition  stored  there 
and  joined  in  the  firing,  which  then  had  become  somewhat 
indiscriminate.  During  this  time  Mrs.  Thorbum  was  shot 
while  in  her  and  her  husband's  residence.  She  claims  the 
respondents  should  be  held  to  answer  in  damages  therefor 
on  the  following  grounds :  (i)  That  **  they  advised,  coun- 
seled, aided  and  abetted  the  guards  in  what  was  done, 
furnished  the  arms  and  ammunition,  and  are  equally  guilty 
with  the  principals  *' ;  (2)  That  **  under  the  allegations  of 
the  complaint  and  the  proof  upon  the  trial,  the  respondents 
are  guilty  because  they  furnished  arms  and  ammunition  to 
dissipated,  drunken,  irresponsible  parties,  who  caused  the 
injury." 

After  a  somewhat  lengthy  examination  of  the  two  hund- 
red pages  of  tjrpe-written  testimony  contained  in  the  record, 
we  find  no  testimony  therein  supporting  either  of  such 
grounds;  nor  have  the  appellants  in  their  brief  specified 
any  particular  page  or  place  in  the  record  where  any  such 
testimony,  substantially  or  inferentially  supporting  the  same, 
may  be  found.  It  is  apparent  that  at  the  time  the  injury 
occurred  the  colored  miners  remaining  at  Franklin  were  not 
engaged  in  their  duties  as  employes  of  the  company  ;  and 
it  clearly  appears  that  the  arms  were  not  furnished  them 
upon  said  occasion,  but  that  they  forcibly  took  possession 
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thereof.  And  it  also  appears  that  they  had  been  repeatedly 
instructed  to  avoid  all  difficulties  with  the  former  miners  in 
every  way,  and  to  act  only  in  self-defense.  Furthermore, 
the  guards  at  said  mines  were  under  the  control  and  direc- 
tion of  a  deputy  sheriff  of  said  county  during  the  times  in 
question,  and  it  appears  that  the  officers  of  the  company 
did  everything  which  they  could  well  have  done  to  prevent 
an  outbreak,  short  of  ceasing  the  operation  of  the  mines 
and  abandoning  the  companj-'s  property.  There  is  no  war- 
rant, in  the  principles  of  a  free  government,  or  of  justice, 
to  hold  the  respondents  liable  for  an  injury  inflicted  under 
the  circumstances  proven,  and  the  motion  for  a  non-suit  was 
rightly  granted. 

Dunbar,  C.  J.,  and  Hoyt  and  ST11.KS,  JJ.,  concur. 


[No.  1461.    Decided  January  4, 1895.J 

A.  Harker.  Appellant,  v.  James  H.  Woolery,  Sheriff, 
Respondent 

CHATTKI,  MORTGAGB  ON  COMMUNITY  PROPERTY — AFFIDAVIT  OP 
GOOD  FAITH — FORBCI<OSURB  NOTICB — DESCRIPTION^APPBAL— 
HARMIfBSS   BRROR. 

Error  cannot  be  predicated  upon  an  improper  question  asked  on 
cross-examination,  to  which  objection  is  not  made  until  after  answer 
to  it,  and  the  answer,  as  given,  is  one  alleging  ignorance  upon  the 
subject  matter  of  the  question. 

In  a  mortgage  of  chattels  executed  by  husband  and  wife,  the  prop- 
erty being  presumptively  that  of  the  community,  an  affidavit  of  good 
faith  made  by  the  husband  alone  is  sufficient. 

A  notice  of  the  foreclosure  of  a  chattel  mortgage  on  a  growing 
crop  of  wheat  sufficiently  describes  the  property,  when  it  rcfcra  to 
the  mortgage  and  shows  that  it  is  upon  a  certain  quantity  of  wheat 
raised  upon  a  certain  place,  described  in  the  mortgage  as  so  many 
acres  of  wheat,  and  in  the  notice  of  foreclosure  as  a  certain  number 
of  sacks. 
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Appeal  from  Superior  Courts  King  County. 

The  mortgage  in  controversy  was  upon  an  undivided  one- 
half  interest  in  certain  growing  crops  of  wheat,  etc.  The 
notice  of  foreclosure  incorporated  the  mortgage  by  a  refer- 
ence to  the  volume  and  page  of  the  record,  where  it  was  re- 
corded, and  stated  that  **  the  property  described  in  said  mort- 
gage and  to  be  sold  is  as  follows,  to- wit :  208  sacks  of  wheat,  • 
in  all  about bushels." 

G.  D,  Farwell,  for  appellant. 

R.  y.  Huston  and  E,  P.  Dole,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — ^This  was  an  action  to  recover  a  certain  quan- 
tity of  wheat,  in  sacks,  which  had  been  taken  possession  of 
by  the  defendant  as  sheriff  under  a  notice  of  foreclosure  of  a 
chattel  mortgage  purporting  to  have  been  given  by  Robert 
Brown  and  Margaret  Brown,  his  wife,  to  one  H.  Flower. 
Judgment  was  entered  for  the  defendant,  and  plaintiff  ap- 
peals. 

The  first  point  raised  is  that  the  court  erred  in  overruling 
an  objection  to  the  following  question  asked  one  of  the  plain- 
tiff's witnesses :  **Do  you  remember  telling  me  at  that  time 
that  Mr.  Robertson  agreed  at  one  time  when  Brown  was 
there  that  you  were  to  handle  this  wheat  ?  *'  It  is  contended 
that  this  was  improper  cross-examination.  The  record 
shows  that  the  question  was  answered  before  the  objection 
was  made,  and  there  was  no  motion  to  strike  it.  But,  re- 
gardless of  this,  the  witness'  answer  was  that  he  did  not 
remember.  Consequently  the  matter  is  so  utterly  immate- 
rial as  not  to  require  any  further  notice. 

It  is  next  contended  that  the  mortgage  was  invalid  be- 
cause Margaret  Brown  did  not  join  in  making  the  affidavit 
of  good  faith,  the  same  having  been  made  by  Robert  Brown 
alone.  It  is  strenuously  contended  that  the  mortgage  should 
have  been  excluded  from  evidence  for  this  reason  ;  and  au- 
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thorities  are  cited  tx)  show  that  under  statutes  relating  to 
verification  similar  to  ours,  parties  making  a  mortgage  must 
all  join  in  the  affidavit  in  question.  Whatever  the  rule  may 
be  generally,  we  think  the  mortgage  here  was  stifficient,  be- 
cause a  valid  lien  upon  the  chattels  in  question  could  have 
been  created  by  the  mortgage  of  Robert  Brown,  without  his 
wife,  it  being  the  community  property  of  the  parties.  Said 
parties  were  designated  in  the  mortgage  as  husband  and  wife, 
and  the  presumption  was,  of  course,  that  the  property  was 
community  property.  It  being  personal  property,  the  abso- 
lute disposition  of  it  was  in  the  husband ;  consequently  all 
parties  had  notice  of  the  capacity  in  which  Margaret  Brown 
acted,  and  were  bound  to  take  notice  that  she  was  an  un- 
necessary party  to  the  mortgage. 

It  is  next  contended  that  the  description  of  the  property 
in  the  notice  of  foreclosure  was  insufficient.  The  notice 
contained  the  same  description  as  that  in  the  mortgage,  and 
it  referred  to  the  mortgage,  so  that  all  parties  might  obtain 
as  full  information  with  regard  to  the  property  as  could  be 
given,  it  being  a  certain  quantity  of  wheat  raised  upon  a 
certain  place  and  described  in  the  mortgage  as  so  many 
acres  of  wheat,  etc.,  and  in  the  notice  as  208  sacks. 

A  number  of  questions  are  raised  as  to  the  instructions 
given  by  the  court  to  the  jury.  After  an  examination  of 
the  same,  we  think  the  cause  was  fairly  submitted  and  that 
there  was  no  material  error  therein. 

The  judgment  of  the  court  will  be  affirmed. 

Dunbar,  C.  J.,  and  Stilks  and  Hoyt,  JJ.,  concur. 


[No.  1089.    Decided  January  8, 1895.] 

James  Lynch  kt  al.,  Appellants,  v.  Ottiub  Richter, 
Respondent. 

ESTOPPEIr— EJECTMENT— ELECTION  BETWEEN  DEFENSES— BURDEN 
OF  PROOF— INSTRUCTIONS. 

Where  land  has  been  conveyed  under  a  forged  power  of  attorney 
purporting  to  be  executed  by  the  owners  to  their  son,  and  the  parents 
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do  not  disavow  the  act  of  the  son  when  it  becomes  known  to  them, 
but  allow  the  grantee  and  those  claiming  under  him  to  remain  in 
possession  for  several  years,  making  valuable  improvements,  the 
owners  are  estopped  from  denying  the  validity  of  the  power  of 
attorney. 

In  an  action  of  ejectment  where  a  plaintiff  fails  to  require  an 
election  by  the  defendant,  when  he  has  pleaded  an  affirmative  de- 
fense inconsistent  with  his  denials,  the  plaintiff  cannot  take  advant- 
age of  the  defects  in  the  answer  by  wav  of  request  for  instructions, 
to  the  effect  that  the  burden  of  proof  was  upon  the  defendant  to 
show  want  of  title  in  the  plaintiffs. 

When  defendant  has  been  allowed  to  open  and  close  the  proofs, 
without  objection  on  the  part  of  plaintiff  in  an  action  of  ejectment, 
the  plaintiff  is  not  thereby  entitled  to  an  instruction  that  the  burden 
of  proof  is  upon  defendant  to  show  title  in  plaintiff. 

Appeal  from  Superior  Couri^  King  County, 

John  W.  Corson  and  James  B,  Howey  for  appellants. 

One  in  possession  of  land  holding  under  mere  color  of  title  can- 
not charge  owner  with  estoppel  unless  the  owner  in  some  way  in- 
duced or  inflnenced  party  in  possession  or  those  under  whom  he 
claimed  to  purchase  or  make  improvements,  and  the  knowledge  on 
the  part  of  the  legal  owner  of  the  adverse  possession  or  improve- 
ments would  not  amount  to  an  estoppel.  Bullenev.  GafHson^  i 
Wash.  T.  588;  7  Am.  &  Bng.  Enc.  Law,  16,  17,  and  cases  cited; 
Herman,  Estoppel,  4429.  Misapprehension,  ignorance,  or  even 
ordinary  negligence  on  the  part  of  the  plaintiff  would  not  create  an 
estoppel  unless  he  intended  to  deceive  defendant,  and,  in  the 
absence  of  a  direct  intention  to  deceive,  culpable  and  gross  negli- 
gence or  fraud  would  be  necessary  to  create  an  estoppel.  Herman , 
Estoppel,  §442  ;  Danforth  v,  Adams,  29  Conn.  107  ;  Taylor  v,  Elyy 
25  Conn.  250 ;  Turner  v.  Coffin ,  12  Allen,  401 ;  Plumer  v.  Lordy 
9  Allen,  455. 

Belief  in  the  validity  of  the  title  cannot  avail  where  the  foundation 
of  the  title  is  forgery.  Sampeyreac  v.  United  States,  7  Pet.  222  ; 
Gray  v.  Jones,  14  Fed.  83 ;  Bishop,  Contracts,  ^  676,  699  ;  Meley  v. 
Collins,  41  Cal.  663 ;  Everts  v,  Agnes,  6  Wis.  453 ;  Tisher  v.  Beck- 
withy  30  Wis.  55  ;  Davis  v.  Bank  of  England,  2  Bing.  393 ;  Reck  v, 
Clapp,  98  Pa.  St.  581.  Mere  knowledge  by  the  owner  of  land  of  the 
existence  of  a  forged  title  on  the  records  of  the  county  in  which  the 
land  is  situated,  and  delay  in  asserting  his  right,  will  not  constitute 
an  estoppeL    Some  affirmative  act  of  the  owner  must  be  shown,  as. 
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for  example,  that  he,  by  word  or  act,  created  the  impression  that  the 
adverse  title  was  valid.  Chamberlain,  v.  Showalter,  23  S.  W.  1017; 
Herman,  Estoppel,  §  976;    Scharman  v.  Scharman,  56  N.  W.  704. 

Thompson,  Edsen  &  Humphries,  JV.  S.  Relfe  and  B,  K. 
Knapp,  for  respondent 

Everyone  who  encourages  or  even  stands  by  and  sanctions  the  ac- 
quisition of  land  by  another,  will  not  only  be  estopped  from  invalidat- 
ing title  thus  acquired  by  the  subsequent  assertion  of  a  title  which  he 
held  with  fuU  knowledge  at  the  time,  but  may  be  compelled  to  exe- 
cute a  conveyance  to  the  purchaser.  Alexander  v,  Woodford^  etc,^ 
Fish  Co,,  14  S.  W.  80 ;  Forbes  v,  McCoy,  40  N.  W.  132;  Hafter  v. 
Strange,  3  South.  190 ;  2  Pomeroy,  Eq.  Jur.,  §  917.  A  party  who  negli- 
gently or  culpably  stands  by  and  allows  another  to  contract  oc  the 
faith  and  understanding  of  a  fact  which  he  can  contradict,  cannot 
afterwards  dispute  that  fact  in  an  action  against  the  person  whom  he 
has  himself  assisted  in  deceiving.  Stevens  v,  Dennett,  51  N.  H.  324 ; 
Blair  v.  Wait,  69  N.  Y.  113  ;  Gregg  v.  Von  Phul,  i  Wall.  274  ;  Mor- 
gan V,  Railroad  Co,,  96  U.  S.  716  ;  Breeding  v.  Stamper,  18  B.  Mon. 
175  ;  Hill  V,  Epley,  31  Pa.  St.  334 ;  Thompson  v.  Sanborn,  11  N.  H. 
201 ;  Buckingham  v.  Smith,  10  Ohio,  288  ;  Gregg  v.  IVeHs,  10  Ad. 
&E.  90. 

The  opinion  of  the  court  was  delivered  by 

HOYT,  J. — James  T.  Lynch  and  John  F.  Lynch  were  child- 
ren of  the  plaintiffs,  and  resided  in  Seattle.  Their  parents 
resided  in  Oswego,  New  York.  In  1883,  John  F.  L3^ch 
wrote  plaintiffs,  requesting  them  to  send  him  some  money  to 
invest  in  real  estate.  In  compliance  with  his  request  they 
sent  to  him  $750  for  that  purpose.  At  the  same  time  they 
sent  an  equal  amount  to  his  brother.  The  reason  given  for 
sending  the  money  to  the  brother  was  that  they  desired  to 
treat  both  sons  alike.  There  was  no  evidence  tending  to 
prove  that  the  brother  was  not  to  use  the  money  sent  him  as 
his  own  ;  but  there  was  proof  tending  to  show  that  the  money 
sent  John  F.  was  to  be  invested  in  real  estate  for  the  plain- 
tiffs. It  was  invested  by  him  in  his  own  name  in  property, 
the  title  to  a  part  of  which  is  in  controversy  in  this  action. 
After  the  lapse  of  a  considerable  time  he  made  a  deed  thereof 
to  his  parents  and  received  from  them  a  power  of  attorney 
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authorizing  him  to  sell  the  property.  For  some  reason  not 
fully  disclosed  by  the  record,  the  power  of  attorney  was  af- 
terwards returned  to  plaintiffs  and  retained  by  them.  In 
1888  the  said  John  F.  Lynch  exhibited  what  purported  to  be 
a  power  of  attorney  from  plaintiffs,  and  on  the  strength 
thereof  sold  the  property  in  question  to  one  George  Probst, 
under  whom  the  defendant  claims. 

At  the  time  the  property  was  so  sold  it  was  unimproved 
and  so  remained  until  purchased  by  the  defendant.  She 
made  improvements  thereon  of  the  value  of  $1,500,  before 
45he  had  any  notice  of  the  claim  of  plaintiffs,  or  of  any  other 
fact  which  would  lead  her  to  suppose  that  there  was  any  de- 
fect in  the  title,  which  from  the  records  in  the  auditor's  office 
appeared  to  be  perfect.  She  relied  upon  such  record  and 
supposed  she  had  an  absolute,  indefeasible  title  in  fee.  Soon 
after  the  sale  by  said  John  F.  Lynch,  the  fact  that  he  had 
made  it  and  in  so  doing  had  acted  under  what  purported  to  be 
a  power  of  attorney  from  plaintiffs,  was  communicated  to 
them.  They  took  no  steps  to  disavow  the  act  of  their  son 
under  such  purported  power  of  attorney  until  about  the  time 
this  suit  was  brought  in  189 1. 

The  ground  upon  which  possession  of  the  property  was 
:sought  in  this  action  was  that  the  power  of  attorney  under 
which  John  F.  Lynch  had  acted  was  a  forgery.  The  ques- 
tion is  presented  as  to  the  right  of  the  plaint'ffs  under  these 
•circumstances  to  now  take  advantage  of  the  fact,  if  fact  it 
was,  of  the  forgery  of  said  power  of  attorney.  It  it  claimed 
that  there  was  no  such  standing  by  and  allowing  improve- 
ments to  be  made  on  the  property  to  which  they  claimed 
title,  by  the  appellants,  as  to  estop  them  from  asserting  such 
title.  It  may  be  conceded  that  if  the  title  under  which  the 
property  was  held  by  the  one  who  had  improved  it  had  not 
purported  to  have  been  derived  from  them,  their  acts  and  ac- 
<][uiescence  would  not  have  been  sufficient  to  have  estopped 
them  fit>m  asserting  title.  But  under  the  circumstances  of 
this  case  the  duty  of  the  owners  was  different.  In  the  chain 
-of  title  was  a  deed  purporting  to  have  been  made  by  their 
Authority,  and  they  had  knowledge  of  that  fact.     In  such  a 
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case  equity  and  good  conscience  required  prompt  disavow- 
ance  of  the  transaction.  Especially  was  this  so  in  view  of 
the  fact  that  the  one  who  purported  to  act  by  their  authority 
had  at  one  time  been  fully  invested  with  such  authority. 

The  fact  that  he  was  their  son  and  therefore  likely  to  be 
charged  with  the  trust,  made  it  their  duty  to  disavow  his 
unauthorized  act  done  in  their  name  at  the  earliest  practic- 
able time.  Besides,  the  circumstance  of  sending  to  the  other 
son,  for  his  own  use,  of  the  same  amount  invested  in  this 
and  the  other  property  purchased  by  John  F.,  in  connection 
with  other  facts  testified  to  by  one  of  the  plaintiffs,  tends 
strongly  to  show  that  the  purchase  by  John  F.  was  upon  his 
own  account,  and  that  he  afterwards  deeded  it  to  plaintife 
for  his  own  convenience.  It  is  true  that  plainti£&  testify 
that  he  was  to  invest  the  $750  for  them  ;  but  this  testimony 
was  materially  affected  by  the  statement  in  reference  to  the 
transaction  by  which  the  $1,500  was  sent  to  the  two  sons^ 
$750  to  each. 

However  this  may  be,  the  entire  proofs  show  that  until 
after  the  conveyance  of  the  property  in  the  name  of  the 
plaintiffs,  the  son  had  been  trusted  to  do  any  and  all  things 
required  in  regard  to  it.  They  had  given  him  full  power  to 
sell  it,  and  had  done  nothing  to  show  the  public,  or  one  deal- 
ing with  the  property,  that  such  power  had  been  revoked. 

This  being  so,  their  duty  was  imperative  to  take  steps 
which,  to  the  fullest  extent,  would  warn  the  one  to  whom 
the  son  had  conveyed  the  property  in  their  name,  and  those 
holding  under  him,  so  soon  as  the  fact  of  the  sale  by  him  in 
their  name  became  known  to  them.  This  they  did  not  do. 
It  is  true  that  there  was  some  testimony  tending  to  show 
that  they  wrote  a  letter  to  Probst,  but  something  more  than 
this  was  required  of  them.  They  should  not  only  have  noti- 
fied the  purchaser,  but  should  have  seen  that  notice  was  con- 
veyed to  the  one  in  possession  of  the  property  making 
improvements  thereon.  Besides,  the  letter  to  Probst  seems 
to  have  been  written  as  much  with  a  view  to  procuring 
immunity  from  criminal  prosecution  for  the  son  as  for  the 
purpose  of  disavowing  his  authority  to  make  the  sale. 
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Under  all  the  drcumstances  disclosed  by  the  record,  we 
think  that  the  plaintiffs  should  be  held  to  have  ratified  the 
action  of  their  son  in  forging  the  power  of  attorney,  and 
should  be  bound  by  his  acts  thereunder.  If  their  action  was 
not  such  as  to  amount  to  a  complete  ratification  of  the  exe- 
cution of  the  power  of  attorney,  it  was,  when  taken  in  con- 
nection with  the  improvements  upon  the  land,  sufficient  to 
estop  them  fix>m  asserting  title  thereto. 

What  we  have  said  shows  that  the  result  of  the  trial  was 
what  eqtiity  and  good  conscience  required  ;  and  such  being 
the  case,  we  should  be  slow  to  reverse  the  judgment  on 
account  of  alleged  technical  errors.  However,  we  are  not 
satisfied  that  there  were  any  such  errors.  The  only  ones 
urged  in  the  brief  of  appellants  grew  out  of  the  instructions 
given  the  jury.  Plaintiffs  requested  the  court  to  instruct 
the  jury  that  the  burden  of  proof  was  upon  the  defendant  to 
show  want  of  title  in  the  plaintiffs,  and  their  first  error  is 
founded  upon  the  refusal  of  the  court  to  comply  with  such 
request.  The  ground  of  this  request  was  that  the  affirma- 
tive defense  was  inconsistent  with  the  denials  in  the  answer. 
It  is  not  necessary  for  us  to  determine  at  this  time  what  are 
inconsistent  defenses ;  nor  as  to  whether  or  not  such  defenses 
are  allowable  under  our  statute  ;  for  the  reason  that  in  our 
opinion  the  plaintiff  did  not  take  the  proper  steps  to  make 
available  defects  of  that  kind  in  the  answer.  If  in  their 
opinion  inconsistent  defenses  had  been  pleaded,  they  should 
have  required  an  election  on  the  part  of  the  defendant  as  to 
which  one  of  them  he  would  rely  upon.  Not  having  done 
so,  they  cannot  take  advantage  of  such  defects  in  the  answer 
by  way  of  request  for  instructions.  Another  reason  for  the 
request  was  that  the  defendant  had  been  allowed  to  open  and 
close  the  proo&.  No  objection  to  this  course  was  made  and 
no  rights  could  be  gained  or  lost  thereby. 

The  questions  raised  upon  the  other  instructions  have 
been  substantially  determined  by  what  has  been  said.  The 
objections  on  the  part  of  the  plaintiffs  were  founded  upon 
their  contention  that  there  was  no  proof  which  authorized 
a  finding  of  ratification  or  estoppel.     In  our  view  of  the  law, 
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as  applied  to  the  proofs  above  set  forth,  the  instructions 
complained  of  were  correct  in  substance,  though  perhaps 
not  in  all  respects  as  carefully  worded  as  they  should  have 
been. 
The  judgment  will  be  aflSrmed. 

Dunbar,  C.  J.,  and  Sxii^Ksand  Scott,  JJ.,  concur. 
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C.  P.  Dyer,  Administrator,  Respondent,  v.  D.   W.  MORSB 
ET  AX.,  Appellants. 

PARTNERSHIP— DEBD  OF  I^AND  BY   SURVIVING    PARTNER — ^VAtlD- 
ITY— CONSTRUCTION  OP  STATUTES. 

Where  an  agreed  statement  of  facts  upon  which  a  cause  is  tried 
sets  up  that  certain  real  estate  was  conveyed  to  defendants  by  the 
grantor  as  a  surviving  partner,  the  objection  cannot  be  urged  that 
the  deed  upon  its  face  purports  to  convey  only  the  individual  interest 
of  the  grantor. 

The  statute  of  1862  for  the  settlement  of  partnership  estates  was 
in  aid  of  the  common  law  method  of  closing  up  such  estates,  instead 
of  exclusive  thereof ;  and  where  no  steps  were  taken  to  procure  ad- 
ministration of  the  affairs  of  the  partnership  under  the  statute,  the 
surviving  partner  had  full  power  to  settle  its  affairs. 

Where,  upon  the  death  of  a  partner,  while  the  law  of  1862  for  the 
settlement  of  partnership  estates  was  in  force,  ho  administration  was 
had  upon  his  estate,  but  the  surviving  partner  settled  the  affairs  of 
the  firm,  paying  off  its  indebtedness,  which  amounted  to  more  than 
the  partnership  assets,  and,  in  order  to  reimburse  himself,  took  pos- 
session of  the  partnership  realty  as  his  own,  he  acquired  the  same 
right  thereto  which  he  could  have  conveyed  to  another. 

Appeal  front  Superior  Court ,   Clallam  County. 

Struve,  Allen,  Hughes  6f  McMicken,  for  appellants. 

At  the  common  law,  on  the  death  of  one  of  the  partners,  the 
partnership  real  estate  is  impressed  with  the  character  of  personalty 
and  devolves  on  the  survivor,  and  he  can  sell  it  for  the  purpose  of 
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winding  up  the  affairs  of  the  partnership,  i  Lindley,  Partnership, 
*  P-  341  (5tli  ed.,  Am.  Notes  by  Wentworth);  Shanks  v.  Klein,  104  U. 
S.  18.  The  conveyance  of  partnership  real  estate  by  the  surviving 
partner  passes  the  equitable  title  to  the  grantee,  and  equity  will  com> 
pel  the  holder  of  its  legal  title  to  convey  it.  Andrew* s  HeifS  v. 
Broztm's  Adtn^r,  21  Ala.  437 ;  Dupuy  v.  Leavenzvorth,  17  Cal.  262 ; 
EastoH  V,  Courtzvright^  84  Mo.  37. 

It  has  likewise  been  held  that  the  surviving  partner  has  an  equit- 
able lien  on  the  partnership  real  estate  for  his  indemnity  against  the 
debts  of  the  firm  and  for  the  balance  that  may  be  due  him  from  the 
firm.  Gray  v.  Palmer ,  9  Cal.  639 ;  Dyer  v,  Clark^  5  Mete.  562 ;  Par- 
sons, Partnership,  p.  441.  He  might  also  hold  the  assets  of  the  firm 
in  his  possession  until  all  the  firm  debts  were  paid,  including  indebt- 
edness to  himself.    Clay  v.  Freeman^  118  U.  S.  97. 

The  law  of  1862  upon  the  subject  of  administration  of  co-partner- 
ship estates  is  cumulative  merely,  and  does  not  take  away 
the  common  law  in  relation  to  the  same  matter.  Nelson  v, 
//ayner,  66  111.  487  ;  Sutherland,  Statutory  Construction,  §§  202,  399, 
400;  Sedgwick,  Construction  (2d  ed.),  p.  342.  Under  similar  stat- 
utes in  the  other  states  it  has  been  held  that,  until  the  representa- 
tives of  the  deceased  partner  take  the  steps  pointed  out  by  the  stat- 
ute, the  surviving  partner  retains  his  common  law  rights  and  powers 
over  partnership  property  without  giving  bond.  Bredow  v.  Mutual 
Sainngs  Inst.,  28  Mo.  181  ;  Easton  v,  Courtwri^ht^  84  Mo.  27 ;  HoU 
man  v,  Nance,  84  Mo.  674  ;  IVeise  v,  Moore,  22  Mo.  App.  530 ;  Teney 
V.  Laing,  27  Pac.  976. 

Smith  &  Felger  and  Harry  BcUlinger,  for  respondent. 

The  statutes  of  Maine  upon  the  settlement  of  partership  estatea 
are  practically  the  same  as  our  statutes  of  1862,  and  in  that  state  it 
has  been  repeatedly  decided  that  the  statutory  method  is  exclusive. 
Cook  V.  Lewis,  36  Me.  340 ;  Putnam  v.  Parker,  55  Me.  235  ;  Strang 
V.  /first,  61  Me.  17  ;  Pope  v,  Jackson,  6$  Me.  163. 

The  opinion  of  the  court  was  delivered  by 

HoYT,  J. — This  action  was  heard  in  the  superior  court 
upon  stipulation  of  counsel,  and  an  agreed  statement  of 
facts.  By  the  stipulation  it  was  agreed  that  the  cause 
should  be  tried  as  one  in  equity,  upon  such  statement  of 
facts,  without  the  introduction  of  other  testimony.  From 
this  statement  it  appeared  that  in  October,  1865,  Samuel 
Atkinson  and  George  £.  Allingham  were  doing  business  as 
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partners,  in  Clallam  county  ;  that  as  such  partners,  and  for 
the  use  of  the  partnership,  they  acquired  title  to  the  real 
estate  in  controversy  in  this  action ;  that  said  partnership 
continued  until  April,  1870,  when  Allingham  died,  in  the 
Province  of  New  Brunswick,  leaving  a  last  will  which  de- 
vised such  real  estate  to  the  father  of  the  plaintiff;  that 
after  the  dissolution  of  partnership  by  the  death  of  said  Al- 
lingham, the  said  Atkinson,  as  surviving  partner,  closed  up 
its  affairs  and  appropriated  its  property  to  the  payment  of 
the  debts  of  the  firm  ;  that  the  indebtedness  of  the  partner- 
ship at  the  time  it  was  so  dissolved  was  in  excess  of  its  as- 
sets, and  that  said  Allingham  was  indebted  to  his  partner  in 
a  large  sum ;  that  as  such  surviving  partner  the  said  Atkin- 
son took  possession  of  the  property  in  question  to  reimburse 
himself  for  moneys  advanced  by  him  to  pay  the  partnership 
debts;  and  that  in  1883,  as  such  surviving  partner,  he  con- 
veyed such  property  to  the  defendants,  or  those  under  whom 
they  claim.  There  were  other  fisicts  set  out  in  such  state- 
ment, but  these  are  the  only  ones  which  it  will  be  necessary 
to  refer  to  for  the  purpose  of  this  opinion.  The  superior 
court  found  that  the  plaintiff  had  the  better  title  to  the 
property,  and  entered  a  decree  in  his  favor. 

We  find  it  unnecessary  to  discuss  all  the  reasons  for  re- 
versal relied  upon  by  appellants,  as  the  respondent  seeks  to 
sustain  the  decree  upon  only  two  substantial  grounds.  One 
that  since  the  deed  from  Atkinson  to  the  appellants,  or 
those  under  whom  they  claim,  upon  its  face  purported  to 
convey  only  his  individual  interest,  and  was  joined  in  by 
his  wife,  it  must  be  assumed  that  it  was  not  intended  to 
convey  more  than  the  interest  of  said  Atkinson  in  the  prop- 
erty as  a  tenant  in  common.  This  claim  would  have  much 
force  were  there  no  facts  in  the  case  tending  to  explain  or 
help  out  the  deed,  but,  unfortunately  for  this  contention,  it 
is  agreed  in  the  statement  of  facts  that  this  conveyance  was 
made  by  Atkinson  as  the  surviving  partner  of  the  firm,  and 
in  the  light  of  this  concession  it  cannot  be  held  in  a  court  of 
equity  that  it  only  had  the  effect  of  conveying  his  individual 
interest. 
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The  Other  question  relied  upon  by  the  respondent  grows 
out  of  our  statute  for  the  settlement  of  partnership  estates. 
It  is  contended  in  his  behalf  that  this  statute  is  exclusive, 
and  that  under  the  terms  thereof  all  partnership  estates  must 
be  settled,  and  that  since  its  enactment  a  surviving  part- 
ner has  no  authority  to  deal  with  partnership  eflfects  ex- 
cepting as  therein  provided.  If  this  is  so,  the  decree  of  the 
superior  court  must  be  aflSnned,  for  it  is  not  contended  that 
anything  was  ever  done  in  relation  to  this  property,  or  the 
other  effects  of  the  partnership,  under  the  provisions  of  this 
statute,  and  it  would  follow  that  the  property  so  far  as  it 
is  in  existence  would  yet  be  partnership  property,  and  that 
the  surviving  partner,  if  in  possession,  would  hold  for  the 
heirs  of  the  deceased  partner  as  well  as  for  himself.  The 
appellants  attack  this  position,  and  claim  that  the  common 
law  rights  of  the  surviving  partner  have  been  changed  by 
the  statute  only  to  the  extent  therein  provided,  and  that 
such  statute  should  be  held  to  have  been  in  addition  to,  and 
regulative  of,  such  common  law  rights. 

At  the  time  of  the  death  of  said  AUingham  the  statute  in 
relation  to  this  question  enacted  in  1862  was  in  force,  and  it 
is  claimed  on  the  part  of  the  appellants  that  this  statute 
must  govern,  while  the  respondent  contends  that  since  there 
was  no  attempt  to  pass  the  title  to  the  property  in  question 
until  1883,  ^^^  ^^^  upon  this  same  subject  enacted  in  1873 
must  control. 

In  our  opinion,  for  the  purpose  of  this  case,  the  contention 
of  the  appellants  must  be  sustained.  It  appears  from  the 
agreed  statement  of  facts  that  the  debts  were  all  paid  before 
the  passage  of  the  act  of  1873,  and  that  the  surviving  part- 
ner had  taken  possession  of  this  property  as  his  own  to 
reimburse  himself  for  the  moneys  advanced  by  him  in  pay- 
ing the  debts  of  the  firm,  and  that  for  that  purpose  he  had 
paid  out  a  sum  in  excess  of  the  value  of  all  its  property. 
This  being  so,  a  court  of  equity  will  sustain  his  self-asserted 
title  to  the  property,  if  at  that  time  it  would  have  been  in 
his  power  to  have  conveyed  the  property  to  another  for  the 
purpose  of  paying  such  debts.    This  would  not  be  the  effect 
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of  such  action  if  all  the  property  had  not  been  required  to 
pay  the  debts ;  but  in  view  of  that  feet  it  would  be  inequit- 
able to  hold  that  the  surviving  partner  did  not  obtain  by 
the  payment  of  the  firm's  indebtedness  the  same  right  to  the 
property  which  he  could  have  conveyed  to  another.  If, 
therefore,  the  statute  of  1862  did  not  terminate  the  common 
law  rights  of  the  surviving  partner,  he  became,  under  the 
agreed  statement  of  fects,  the  equitable  owner  of  the  prop- 
erty before  the  passage  of  the  law  of  1873. 

We  have  carefully  examined  the  provisions  of  the  statute 
of  1862  in  the  light  of  the  authorities  cited  upon  the  part  of 
appellants  and  the  respondent,  and  are  compelled  to  hold 
that  it  did  not  terminate  the  common  law  rights  of  the  sur- 
viving partner.  There  was  no  method  pointed  out  by  which 
the  surviving  partner  could  set  the  machinery  provided  for 
in  the  statute  in  motion,  and  unless  it  was  put  in  motion  by 
the  representatives  of  the  deceased  partner  it  could  have  no 
eflfect  upon  the  partnership  property.  This  being  so,  it 
cannot  be  presumed  that  the  legislature  intended  by  its  en- 
actment to  destroy  the  common  law  interest  of  a  surviving 
partner  which  had  theretofore  existed.  If  such  rights  were 
cut  oflF,  in  what  capacity  would  the  surviving  partner  hold, 
until  such  time  as  some  one  over  whom  he  had  no  control 
should  put  the  statute  in  motion  ?  We  are  unable  to  think 
of  any  status  tmder  which  he  could  so  hold  which  would  be 
at  all  satisfactory,  or  would  not  be  productive  of  gross  in- 
justice to  the  surviving  partner.  He  could  undoubtedly  be 
compelled  to  pay  the  partnership  debts,  and,  if  he  could 
make  no  use  of  the  partnership  property  for  that  purpose, 
would  have  to  pay  them  out  of  his  own  funds,  and  by  the 
negligence  or  default  of  the  representatives  of  the  deceased 
partner  might  be  kept  from  reimbursing  himself  for  moneys 
thus  advanced  for  an  indefinite  period.  Such  a  result 
could  not  have  been  intended  by  the  legislature,  and  the 
language  used  in  its  enactments  must  not  be  so  construed  as 
to  eflfect  it,  unless  it  is  the  only  construction  possible.  There 
are  no  exclusive  words  in  the  statute,  and  the  evident  object 
of  the  legislature  in  its  enactment  will  be  better  subserved 
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by  holding  that  it  was  intended  to  be  in  aid  of  the  common 
law  method  of  closing  up  partnership  estates,  instead  of  ex- 
clusive thereof.  The  principal  object  seems  to  have  been  to 
give  to  the  representatives  of  the  deceased  partner  the  right 
to  invoke  the  aid  of  the  statute,  either  to  have  another 
person  than  the  surviving  partner  close  up  the  afiairs  of  the 
firm,  or  to  have  such  surviving  partner  give  proper  security 
to  that  end.  Nowhere  is  the  intention  manifest  to  interfere 
with  the  rights  of  the  surviving  partner  under  the  common 
law,  excepting  to  that  extent ;  and  in  view  of  the  fact 
before  mentioned  that  he  has  not  power  to  set  in  motion  the 
machinery  of  the  statute,  and  must  hold  the  property  of  the 
partnership  in  a  most  anomalous  condition  until  it  is  set  in 
motion,  if  his  rights  under  the  common  law  were  thereby 
terminated,  we  hold  they  were  not,  but  remained  in  full  force 
so  long  as  no  steps  were  taken  to  procure  administration  of 
the  affairs  of  the  partnership  under  the  statute. 

We  have  carefully  examined  the  cases  holding  to  the  con- 
trary of  this  view,  cited  by  the  respondent.  The  principal 
ones  are  from  the  state  of  Maine,  and  while  we  entertain 
the  highest  degree  of  respect  for  the  learning  and  ability  of 
the  courts  of  that  state,  we  are  unable  to  agree  with  the  rea- 
soning of  those  cases.  We  have  not  had  an  opportunity  to 
carefully  examine  the  statutes  therein  construed,  but  if  they 
were  similar  to  ours,  the  court  overlooked  the  fact  that 
thereunder  it  was  not  in  the  power  of  the  surviving  partner 
to  set  on  foot  administration  of  the  partnership  affairs,  which 
fact  furnishes  the  strongest  reason  for  holding  that  the 
statute  is  not  exclusive  of  common  law  rights. 

It  follows  from  what  we  have  said  that  at  the  time  of  the 
death  of  Allingham,  Atkinson  was  entitled  to  proceed  to 
close  up  the  affairs  of  the  partnership  under  the  rules  of  the 
common  law,  and  this  being  so,  under  the  facts  agreed  upon, 
a  court  of  equity  will  give  no  relief  at  this  time  to  the  rep- 
resentatives of  the  deceased  partner. 

The  judgment  will  be  reversed,  and  the  cause  remanded 
with  instructions  to  dismiss  the  action. 


Dunbar,  C.  T.,  and  Stiles,  J.,  concur. 

32-lOW 
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[No.  1363.    Decided  January  8. 1895.] 

Thb  State  of  Washington,  Respondent  v.  Bert  Tabeli^ 
Appellant. 

CRIMINAL  IiAW— SAI«MON  PISHING— COMPLAINTS. 

A  complaint  under  the  provisions  of  the  act  of  February  10,  1893, 
regulating  and  licensing  the  catching  of  salmon,  which  charges  de- 
fendant with  constructing  and  placing  a  fish  trap  within  the  waters 
of  the  Columbia  river,  but  does  not  allege  that  the  fish  trap  was  de- 
signed for  catching  salmon,  or  was  suited  to  that  purpose,  does  not 
state  facts  sufficient  to  constitute  a  crime. 

Appeal  from  Superior  Courts  Pacific  County. 

John  H.  and  A,  M.  Smith,  for  appellant 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — The  defendant  was  arrested  upon  a  complaint 
made  before  a  justice  of  the  peace,  the  charging  part  of 
which  is  as  follows : 

**  Frank  Huffinan,  being  by  me  first  duly  sworn,  on  oath, 
complains  in  writing  and  charges  one  Bert  Tabell,  the  above 
named  defendant,  with  having  unlawfully  constructed  and 
placed  within  the  waters  of  the  Columbia  river  in  Pacific 
county,  State  of  Washington,  one  certain  fish  trap ;  that 
said  fish  trap  was  so  constructed  and  placed  by  said  Bert 
Tabell  between  the  12th  day  of  February ,  1893,  and  the  15th 
day  of  May,  1893,  without  leaving  an  end  passage  way  of 
at  least  30  feet  and  a  side  passage  way  of  at  least  900  feet 
between  said  fish  trap  so  constructed  and  the  fish  trap  next 
in  position  thereto  ;  that  said  fish  trap  so  constructed  by  the 
said  Bert  Tabell  and  placed  within  the  waters  of  the  Colum- 
bia river.  Pacific  county,  State  of  Washington,  was  not  so 
constructed  and  placed  there  prior  to  the  loth  day  of  Feb- 
ruary, 1893,  ^or  fished,  numl:>Bred  or  operated  during  the 
year  1892.** 

Upon  being  brought  before  the  justice,  defendant  moved 
against  the  complaint  upon  the  ground  that  it  did  not  state 
facts  sufficient  to  charge  a  crime.  The  justice  held  the  com- 
plaint sufficient,  and  the  defendant  was  tried  and  convicted. 


PUGET  SOUND  NATIONAL  BANK  v.  LEVY         499 
Jan.  1895.]  Syllabus 

He  then  appealed  the  cause  to  the  superior  court  of  Pacific 
county.  On  a  re-trial  there  the  complaint  was  again  held 
good,  and  defendant  appealed  to  this  court. 

The  complaint  was  presumably  intended  to  be  brought 
under  the  provisions  of  an  act  **  To  regulate  and  license  the 
catching  of  salmon,"  approved  February  10,  1893  (Laws 
1893,  p.  15);  but  it  nowhere  alleges  that  the  fish  trap  in 
question  was  designed  for  catching  salmon  or  was  suited  to 
that  purpose-  For  this  reason  we  think  it  was  fatally  defec- 
tive and  it  should  have  been  quashed  when  attention  was 
first  called  thereto.  * 

Judgment  reversed. 

Dunbar,  C.  J.,  and  Stiles  and  Hoyt,  JJ.,  concur. 


[No.  1361.    Decided  January  8, 1895  ] 

■  PuGET  Sound  National  Bank  of  Seattle,  Respondent  v, 
Samuel  Levy  et  al.,  Defendants,  Samuel  Latz  et 
AL.,   ^ppetlants,  'Francis  Bawo   vx  al.,  Respondents, 

PuGET  Sound  National  Bank,  op  Seattle,  Appellant,  v. 
Samuel  Levy  et  al.,  Respondents,  Francis  Bawo  et 
AL.,  Appellants, 

JUDGMENT  BY  CONFESSION— WHAT  CONSTITUTES— SUFFICIENCY  OF 
STATEMENT — ^VERIFICATION — RECEIVER — RIGHTS  OF  ATTACH- 
ING CREDITORS. 

Where  a  debtor  employs  his  own  attorney  to  bring  suit  against 
him  in  behalf  of  a  certain  creditor,  and  consents  to  an  entry  of  judg- 
ment therein,  so  as  to  work  a  preference  in  favor  of  such  creditor, 
the  judgment  is  one  by  confession,  and  must  be  regulated  by  the 
requirements  of  Code  Froc.,  ^  419,  providing  that  a  statement  for 
judgment  by  confession  must  be  verified  and  must  contain  a  concise 
statement  of  the  facts  out  of  which  the  indebtedness  arose. 

In  order  to  warrant  a  judgment  by  confession  upon  a  promissory 
note,  the  confession  must  contain  a  statement  of  the  facts  constitut- 
ing the  consideration  for  a  promissory  note. 

The  fact  that  the  indebtedness  upon  which  judgment  is  confessed 
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may  be  bona  fide,  will  not  excuse  strict  compliance  witli  the  statutory 
provisions  governing  such  proceeding. 

Error  in  the  appointment  of  a  receiver  at  the  instance  of  attach- 
ing creditors  cannot  be  urged  on  appeal  by  a  party  who  is  not  a  judg- 
ment creditor. 

The  act  of  a  debtor  in  preferring  one  creditor  over  another  does 
not  amount  in  this  state  to  a  general  assignment,  and  in  a  suit  by  cer- 
tain creditors  to  set  aside  such  judgment,  it  is  erroneous  for  the 
court  to  order  a  receiver  appointed  in  the  cause  to  hold  the  property 
for  the  benefit  of  all  the  creditors  of  such  debtor,  as  only  the  credit- 
ors participating  in  the  action  are  entitled  to  its  fruits. 

Appeal  from  Superior  Courts  King  County. 

Metcalfe  &  furey,  for  appellants. 

Carr  &  Preston,  W,  R,  BeU,  Stratton,  Lewis  &  GUman 
and  Emmons  &  Emmons^  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — This  action  was  brought  by  the  Puget  Sound 
National  Bank  of  Seattle,  as  an  attachment  creditor  of 
Samuel  lycvy,  to  have  certain  judgments  rendered  upon  the 
confession  of  the  said  Levy  in  favor  of  Samuel  Latz  and 
Catmi  Dibble  set  aside  and  declared  void.  Other  subse- 
quent attachment  creditors  intervened  in  the  action  for  the 
purpose  of  obtaining  a  similar  remedy.  The  grounds  upon 
which  the  action  was  brought  were,  (i)  actual  fraud  in  that 
it  is  alleged  that  no  indebtedness  existed  between  Levy  and 
the  persons  in  favor  of  whom  the  judgments  were  confessed ; 
and,  (2)  that  the  manner  of  taking  the  judgments  did  not 
comply  with  the  statute  in  that  the  statement  filed  was  not 
verified  by  oath  of  the  judgment  debtor,  and  did  not  state 
concisely  the  facts  out  of  which  the  indebtedness  arose,  as 
required  by  Code  Proc,  §419. 

Upon  the  first  ground  the  court  held  with  the  appellants, 
and  found  the  relation  of  debtor  and  creditor  existed  in 
good  faith  between  Levy  and  Latz  and  Dibble ;  and  we 
shall  not  investigate  that  question,  deeming  the  findings  of 
the  court  below  to  be  justified  by  the  evidence. 
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But  upon  the  second  point  the  court  held  with  the  re- 
spondents, and  decreed  the  judgments  to  be  void  as  against 
the  creditors  of  Levy.  The  manner  in  which  these  judg- 
ments were  taken  made  it  impossible  for  the  plaintiff  in  the 
case  to  rest  its  suit  upon  the  face  of  the  papers  constituting 
the  judgment  roll,  and  compelled  it  to  take  evidence  show- 
ing the  manner  in  which  the  judgments  came  to  be  appar- 
ently valid  judgments  of  record  in  the  county  of  King. 

In  form  the  judgments  were  not  entered  without  action, 
as  provided  by  Code  Proc,  §§  418-420,  but  they  were 
in  the  form  provided  by  §§414  and  417.  The  evidence 
taken  was  for  the  purpose  of  showing  that  while  in  form 
the  judgments  were  entered  in  pending  actions,  they  were 
in  fact  judgments  by  confession  entered  voluntarily  by  the 
debtor,  and  that  the  plan  adopted  was  a  scheme  whereby 
the  pendency  of  the  actions  would  be  concealed  from  other 
creditors  and  the  debtor  would  not  be  required  to  set  forth 
the  particulars  of  the  indebtedness  confessed,  or  verify  the 
confession. 

Samuel  Levy  was  doing  business  as  a  merchant  in  the 
city  of  Seattle,  engaged  in  the  sale  of  toys  and  notions. 
He  had  a  stock  of  goods,  worth  some  ten  or  fifteen  thous- 
and dollars.  His  debts  to  other  creditors  than  Latz  and 
Dibble  amounted  to  about  five  thousand  dollars.  Latz, 
Dibble  and  one  other  creditor  whose  claim  was  included  in 
these  judgments,  were  all  relatives  by  marriage.  The 
alleged  indebtedness  was  upon  notes  given  at  various  times 
from  one  to  three  years  prior  to  the  date  of  the  judgments. 
All  of  the  notes  drew  interest,  and  little  or  nothing  had  been 
paid  either  of  principal  or  interest  upon  any  of  them.  The 
whole  amounted  to  about  ten  thousand  dollars.  On  or 
about  December  20,  1893,  Levy,  being  then  pressed  by  his 
general  creditors,  sought  out  certain  attorneys  at  law  who 
had  theretofore  been  his  regular  counsel,  and  advised  with 
them  concerning  the  circumstances  and  how  he  could  best 
prefer  Latz,  Dibble  and  Matilda  Guttman  out  of  his  estate. 
He  was  advised  that  the  preferable  way  to  accomplish  this 
was  by  means  of  confession  of  judgments  and  the  levy  of 
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executions  thereunder  by  the  sheriff.  His  attorneys  ad- 
vised him,  however,  that  if  he  should  make  voluntary  con- 
fession without  the  knowledge  of  the  judgment  creditors, 
other  creditors  might  be  able  to  get  precedence  by  reason  of 
the  fact  that  the  acceptance  of  the  judgment  creditors 
would  be  necessary  before  the  judgments  would  become 
binding.  It  was  also  suggested  that  if  the  creditors  whom 
he  desired  to  prefer  were  to  commence  actions  against  him 
under  the  law  prescribing  the  method  of  commencing 
actions,  the  whole  matter  could  be  kept  out  of  the  records 
of  the  court  until  such  time  as  the  papers  were  all  prepared 
and  the  judgments  ready  for  entry.  Up  to  this  time  there 
had  been  no  correspondence  or  communications  whatever, 
between  the  attorneys  and  the  creditors.  The  plan  last 
mentioned  was  adopted,  and  it  was  arranged  that  Levy^s 
attorneys  should  act  for  the  creditors.  This  was  on  Decem- 
ber 2ist.  Levy  thereupon  caused  each  of  the  three  creditors 
to  be  notified  to  send  their  notes  to  his  attorneys,  and  advised 
them  of  what  was  proposed.  As  soon  as  the  papers  arrived, 
the  plan  was  put  into  effect,  and  on  the  26th  day  of  Decem- 
ber his  own  attorneys,  acting  not  only  as  the  attome3rs  for 
the  creditors  but  for  himself,  prepared  a  complaint  in  the  or- 
dinary form  against  lycvy,  summons  directed  to  Levy,  notice 
of  appearance  to  be  signed  by  him,  the  consent  to  entry  of 
judgment  and  assent  of  plaintiff's  attorneys,  motion  for 
judgment  and  a  judgment  entry  in  blank.  Levy  being  pres- 
ent, the  summons  was  handed  to  an  attorney  occupying  an 
office  in  the  same  building,  who  was  called  in  to  do  the  nota- 
rial work  in  the  case,  and  he  served  it  on  Levy.  Levy  there- 
upon signed  the  notice  of  appearance  and  consent  to  the 
entry  of  judgment,  which  he  acknowledged  before  the 
notary,  plaintiff's  attorney  signed  the  assent,  and  the  papers 
were  carried  at  once  to  the  clerk's  office  and  filed,  and  immedi- 
ately afterward  were  presented  to  one  of  the  judges  of  the 
court,  who  thereupon  signed  the  judgment  entry.  This  was 
done  in  each  case,  and  executions  were  forthwith  issued  and 
delivered  to  the  sheriff,  who  levied  upon  Levy's  stock,  and 
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was  proceeding  to  sell  the  same  when    this  action  was 
brought,  and  further  proceedings  enjoined. 

Upon  the  face  of  the  record  the  judgments  were  valid,  and 
were  voidable,  if  at  all,  only  by  the  creditors.  We  have 
stated  only  the  salient  facts  pertaining  to  this  matter ;  a 
great  many  others  are  contained  in  the  evidence,  which  go 
to  sustain  the  view  of  the  judge  of  the  lower  cotut,  that  the 
real  object  of  these  proceedings  was  to  enable  Levy  himself 
to 'take  such  steps  as  would  place  his  property  beyond  the 
reach  of  any  of  his  creditors  excepting  those  preferred  in 
this  manner. 

The  appellants  lay  great  stress  upon  the  fact  that  these 
proceedings  were  taken  in  an  action  within  the  meaning  of 
those  words  as  they  are  used  in  §414,  but,  in  our  view  of  the 
case,  their  position  cannot  be  sustained.  There  was  no 
action  pending  against  Le^^  at  any  time,  not  even  after  the 
summons  and  complaint  were  served  upon  him.  The  attor- 
neys for  the  nominal  plaintiffs  had  no  rightful  control  over 
them.  They  were  retained  by  Levy,  and  were  under  his 
direction  and  control ;  so  much  so  that  had  he  so  directed 
them  they  would  have,  and  must  have,  entirely  discarded 
these  papers  at  any  time  before  they  were  filed  with  the 
county  clerk.  Nominally,  the  attorneys  were  acting  for  Latz 
and  Dibble,  but  in  fact  Latz  and  Dibble  were  merely  the 
pliant  assistants  of  Levy  in  carrying  out  his  own  plan.  Latz 
was  not  even  in  the  state,  but  was  in  the  state  of  California, 
and  in  no  wise  directed  the  attorneys  what  to  do.  He  merely 
sent  the  notes  in  compliance  with  the  request  of  Levy. 
Dibble  was  present,  but  he  assumed  no  direction  over  the 
matter,  and  merely  complied  with  the  request  of  Levy  to 
put  his  notes  into  the  hands  of  Levy's  attorneys. 

Now,  it  is  possible  for  a  debtor  to  make  a  confession  of 
judgment  in  a  pending  action.  It  is  possible,  also,  that 
such  action  may  be  brought  at  his  suggestion,  but  when 
brought  it  must  be  in  the  usual  sense  a  hostile  action,  and 
the  debtor  must  have  no  control  over  it  at  any  stage.  In 
such  an  action  the  confession  need  only  be  acknowledged 
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and  the  statute  does  not  prescribe  what  it  shall  contain. 
There  are  probably  many  other  ways  in  which  a  debtor  may 
practically  confess  a  judgment,  as  by  default,  or  by  answer 
admitting  the  truth  of  the  facts  alleged  in  the  complaint, 
but  in  such  cases  there  is  nothing  secret  about  the  proceed- 
ing, and  creditors  have  an  opportunity  to  become  aware  of 
what  is  going  on  and  take  steps  accordingly.  But  in  this 
case,  as  we  view  it,  the  only  really  substantial  document 
filed  in  the  court  so  far  as  the  rights  of  other  creditors 
are  concerned,  was  the  purported  confession  itself;  the  other 
papers  were  mere  forms,  and  nothing  more,  used  as  covers 
for  the  actual  proceedings.  The  judgments  rested  solely 
upon  the  confessions,  except  as  between  the  parties. 

Having  come  to  that  conclusion,  but  little  more  need  be 
said.  The  confessions  were  not  verified,  and  for  that  reason 
were  absolutely  void  as  confessions  for  want  of  compliance 
with  §  419.  And  for  another  reason  they  were  voidable, 
viz.,  because  they  did  not  contain  a  concise  statement  of  the 
facts  out  of  which  the  indebtedness  arose.  Bach  cause  of 
action  was  stated  to  be  upon  a  promissory  note  duly  made 
and  executed  by  Levy  for  a  valuable  consideration,  and  de- 
livered to  plaintiflF,  by  which  Levy  agreed  and  promised  to 
pay  a  certain  amount  with  interest.  It  is  settled  law,  wher- 
ever the  method  of  confessing  judgments  contained  in  our 
statute  prevails,  that  the  confession  must  contain  a  state- 
ment of  fact  constituting  the  consideration  for  a  promissory 
note.  Chappel  v,  Chappel,  12  N.  Y.  215  (64  Am.  Dec. 
496)  ;  Freligh  v.  Brink,  22  N.  Y.  418  ;  Dunham  v.  Water- 
man, 17  N.  Y.  9  (72  Am.  Dec.  406);  Richardson  v.  Fuller, 
2  Or.  179 ;  Bernard  v,  Douglas,  10  Iowa,  370  ;  Bryan  v. 
Miller,  28  Mo.  32  (75  Am.  Dec.  107);  Nichols  v.  Kribs,  10 
Wis.  68  (  76  Am.  Dec.  294  ) ;  Wells  v.  Gieseke,  27  Minn.  478 
(8  N.  W.  380);  Davidson  v.  Alexander,  84  N.  C.  621. 

Counsel  for  appellants  suggest  that  the  fact  that  the  court 
found  the  indebtedness  of  Levy  to  Latz  and  Dibble  to  be 
bona  fide  ought  to  make  a  difference  in  the  judgment  in  this 
case,  but  it  will  be  found  that  in  all  the  cases  cited  there  is  no 
question  of  the  good  faith  of  either  party  to  the  judgment 


PUGET  SOUND  NATIONAL  BANK  v.  LEVY  606 

Jan.  1895.]  Opinion  of  the  Court— Stii^bs,  J. 

A  confession  in  this  manner  is  a  statutory  proceeding,  and 
the  interest  of  creditors  requires  it  to  be  strictly  followed. 
The  object  of  stating  the  facts  constituting  the  considera- 
tion is,  that  creditors  taken  at  such  a  disadvantage  may  in- 
quire into  the  dona  fides  of  the  transaction  and  take  such 
steps  as  they  may  be  advised  they  are  entitled  to,  to  avoid 
the  effect  of  such  judgments.  The  only  cases  which  have 
come  to  our  notice  where  a  different  rule  has  been  adopted 
are  in  California. 

Richards  v,  McMillan,  6  Cal.  422  (65  Am.  Dec.  521),  and 
Cordier  v.  Schloss,  12  Cal.  147,  held  that  upon  a  direct  at- 
tack upon  a  judgment  similar  to  the  one  at  bar,  the  failure 
to  state  the  facts  showing  the  consideration  for  the  debt  con- 
fessed yj^s  prima  fa^ie  evidence  only  of  the  invalidity  of  the 
judgment,  and  that  the  judgment  creditor  might  show  the 
actual  su£5ciency  of  the  consideration  as  a  defense.  Cordier 
V.  Schloss,  18  Cal.  576,  was  a  second  hearing  of  the  case  in 
12  California,  and  the  former  rulings  of  the  court  on  this 
question  were  adhered  to  under  the  doctrine  of  stare  decisis^ 
but  a  doubt  is  expressed  as  to  the  correctness  of  the  rule. 
In  Wells  V.  Gieseke,  supra,  it  was  pointed  out  that  the  proper 
way  to  sustain  such  a  judgment,  attacked  for  the  deficiency 
named,  was  by  amending  it,  and  it  was  held  that  no  amend- 
ments could  be  made  which  could  affect  the  rights  of  credit- 
ors which  had  been  fixed  by  attachment.  We  think  this  to 
be  the  better  rule.  But,  however  this  question  might  be  de- 
termined, the  fact  remains  that  these  confessions  were  not 
verified,  and  they  were  therefore  void  upon  their  face.  We 
therefore  hold  that  upon  the  main  point  in  issue  the  decree 
should  be  affirmed. 

It  is  also  suggested  by  the  appellants  that  the  court  erred 
in  appointing  a  receiver  of  the  property  levied  upon  by  the 
sheriff,  and  also  in  authorizing  him  to  take  it  from  such 
officer,  which  was  done.  Had  we  reversed  this  case  upon 
the  merits  we  should  have  set  aside  the  order  appointing  a 
receiver,  but  as  the  receiver  was  appointed  at  the  instatice  of 
the  attachment  creditors  to  preserve  the  property  and  avoid 
certain  expenses  in  connection  with  its  preservation,  and  as 
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the  appellants  had  no  rights  as  judgment  creditors,  we  shall 
not  interfere  with  the  order  made.  The  attachment  law 
authorizes  the  appointment  of  a  receiver  in  cases  arising  un- 
der it. 

The  plaintiff  and  interveners  also  appealed  from  the  de- 
cision of  the  court  which  directed  the  receiver  to  hold  the 
property  for  the  benefit  of  all  of  the  creditors  of  Levy,  as 
though  the  action  of  Levy  in  confessing  the  judgments  to 
Lat^  and  Dibble  had  amounted  to  a  general  assignment  for 
the  benefit  of  creditors.  Had  Levy's  confession  of  these 
judgments  been  followed  by  a  voluntary  assignment,  it  might 
have  been  open  to  us  to  sustain  this  decision,  but  in  this 
state  the  mere  act  of  the  debtor  in  preferring  one  creditor 
over  another  has  not  been  recognized  as  amounting  to  a  gen- 
eral assignment.  Furth  v.  Snell,  6  Wash.  542  (33  Pac.  830). 

We  think  the  position  taken  by  respondents  on  their 
appeal  is  a  correct  one.  They  brought  the  suit,  procured 
an  attachment,  endured  the  burdens  of  the  action,  and  are 
entitled  to  its  fruits.  The  suit  was  brought  by  the  plaintiff 
for  itself  and  such  other  creditors  of  Samuel  Levy  as  might 
intervene.  What  they  ask  here  is  that  the  first  lien  be 
awarded  to  plaintiff,  the  Puget  Sound  National  Bank,  the 
second  to  the  intervenor,  Cohen,  Davis  &  Co.,  and  the  third 
to  the  interveners,  Bawo  &  Dotter.  The  appellant  objects 
that  at  least  the  plaintiff  and  interveners  should  share  in  the 
proceeds  equally  ;  but  inasmuch  as  they  ask  for  a  different 
adjustment  we  do  not  deem  it  proper  to  interfere,  even  did 
propriety  require  a  different  arrangement.  At  the  prayer 
of  the  plaintiff  and  interveners  the  cause  on  its  merits  will 
be  affirmed,  but  it  will  be  remanded  to  the  superior  court  for 
an  entry  of  a  new  decree  requiring  the  receiver  to  sell  the 
property,  or  sufficient  thereof  to  satisfy  the  judgments  of  the 
plaintiff  and  interveners,  in  the  order  specified,  with  their 
costs  of  this  cause,  and  to  return  any  unsold  portion  of  the 
property  to  the  sheriff  for  sale  under  the  executions  of  Latz 
and  Dibble  ;  or  should  all  the  property  be  sold  by  the 
receiver,  and  there  be  an  excess  over  the  judgments  of  the 
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plaintiff  and  interveners,  then  such  excess  will  be  paid  to 
the  sheriff  for  a  like  purpose. 

Dunbar,  C.  J.,  and  Hoyt,  J.,  concur. 


[No.  X378.    Decided  January  8, 1895.] 

June   R.  Cameron.  Respondent,  v.  Union  Trunk  I<ine, 

Appellant. 

STREBT    CARS— INJURY    TO    PASSSNGER — CONTRIBUTORY     NEGI<I- 
GBNCE— DAMAGES— INSTRUCTIONS. 

Where  objectionable  features  in  instructions  to  a  jury  are  covered 
by  other  paragraphs  stating  the  law  clearly  and  correctly,  the  error 
is  cured. 

It  is  not  error  to  charge  the  jury  that  it  was  the  duty  of  defendant 
to  have  an  employe  at  the  rear  end  of  an  electric  car,  when  the  evi- 
dence in  an  action  for  damages  shows  that  it  had  been  the  custom 
for  the  electric  cars  of  defendant  to  stop  for  transfers  from  the  cars 
of  a  connecting  line,  when  signalled  for  that  purpose,  and  that  trans- 
ferring passengers  traversed  the  street  to  reach  the  waiting  car; 
that  the  car  was  suddenly  backed,  while  the  conductor  was  on  the 
forward  end,  and  that  plaintiff,  in  endeavoring  to  avoid  the  backing 
car,  was  caught  between  it  and  a  wall  of  snow,  banked  up  on  the  side 
of  the  car  line,  whereby  she  received  the  injuries  complained  of. 

In  such  a  case,  when  it  appears  that  owing  to  a  heavy  snow  fall, 
the  snow  had  been  banked  up  on  either  side  of  the  car  line  to  afford 
a  passage  for  the  cars,  the  act  of  plaintiff  in  walking  along  the  track 
toward  the  car,  even  without  looking  or  listening,  cannot  be  said  to 
be  negligence  on  her  part,  because  the  method  of  transfer  in  vogue 
was  a  license  to  plaintiff  to  act  upon  the  belief  that  the  car  would 
remain  at  a  stand-still  until  she  could  board  it. 

A  charge  that  plaintiff  is  entitled  to  recover  for  such  pain  and  suf- 
fering of  body,  if  any,  as  the  jury  may  believe  she  had  endured,  **and 
will  be  likely  to  endure,''  is  not  prejudicial,  when  immediately  qual- 
ified by  the  charge  that  the  jury  may  allow  *'8uch  sum  as  would  com- 
pensate her  for  the  impairment  of  her  health  for  such  time  as  you 
may  believe,  from  the  evidence,  it  has  been  and  will  be  impaired  by 
reason  of  her  injuries,  and  in  such  sum  as  will  compensate  the  plain- 
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tiff  for  such  physical  injury  received  by  the  plaintiff,  and  the  ordi- 
nary and  natural  result  as  a  consequence  of  the  same." 

Appeal  from  Superior  Courts  King  County, 

Thompson,  Edsen  &  Humphries,  for  appellant. 

Stratton,  Lewis  &  Giiman  and  A,  D.  Warner ,  for  re- 
spondent. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — ^The  appellant  is  a  corporation  which  operates 
lines  of  street  railway  in  the  City  of  Seattle.  One  of  its 
lines  is  operated  by  cable,  along  James  street  to  Broadway, 
where  passengers  are  transferred,  without  additional  fare,  to 
a  line  of  electric  cars  running  to  the  Walla  Walla  addition. 
The  two  lines  are  not  run  so  as  to  make  dose  connection, 
but  when  a  cable  car  is  coming  up  to  the  Broadway  junction, 
and  an  electric  car  is  leaving  for  Walla  Walla,  the  custom  is 
for  the  cable  conductor,  if  he  has  passengers  for  the  Walla 
Walla  line,  to  signal  by  the  ringing  of  a  bell,  and  if  the 
electric  car  has  not  gone  beyond  Bailey  street,  which  is  one 
block  from  the  junction,  it  stops  and  waits  for  the  cable  pas- 
sengers to  catch  up  with  it. 

The  respondent,  a  woman  of  twenty-one  years,  lived  on 
the  line  to  Walla  Walla,  had  ridden  over  both  lines  a  great 
many  times,  and  was  accustomed  to  the  method  of  transfer 
stated  above,  when  on  the  fifth  day  of  Februarj^  1893,  she, 
with  her  father,  took  a  cable  car  *'  down  town '  *  for  her  home. 
As  the  car  she  was  riding  in  neared  Broadway,  an  electric 
car  was  seen  leaving  the  junction  for  Walla  Walla,  and  the 
usual  signal  was  given  to  stop  it.  The  signal  was  heard  and 
the  car  stopped  at  a  point  150  or  200  feet  away  from  the 
junction.  At  this  time  snow  had  been  falling  to  a  consider- 
able depth,  so  that  to  operate  its  cars  the  appellant  had  been 
compelled  to  bank  up  the  snow  on  either  side  of  its  track, 
from  time  to  time,  until  the  track  represented  a  channel  cut 
through  banks  of  snow  four  or  five  feet  in  height.  These 
banks  were  just  far  enough  apart  to  permit  of  the  passage  of 
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the  cars,  and  of  course  anyone  attempting  to  reach  a  car  at 
the  point  where  the  one  m  question  was  stopped  must  pass 
between  the  snow  walls.  As  soon  as  they  alighted,  the  pas- 
sengers from  the  cable  car  started  to  overtake  the  electric 
car,  and  some  of  them  reached  it  before  it  moved  and  climbed 
aboard.  Respondent,  followed  closely  by  her  father,  had 
almost  reached  the  car,  when  it  was  started  backward  toward 
her,  which  frightened  her  and  she  turned  to  escape.  But, 
encountering  her  father,  she  either  fell,  or  he  threw  her,  to 
one  side,  so  that  the  car,  coming  upon  her  at  that  moment, 
she  was  caught  between  it  and  the  snow  bank,  and  held 
there  until  the  car  had  nearly  passed  her.  She  suffered  no 
outward  physical  injury  beyond  a  slight  bruise,  but  she  com- 
plains that  the  shock  consequent  upon  her  fright  has  shat* 
tered  her  nervous  system  and  rendered  her  unfit  for  her  em- 
ployment, which  was  that  of  a  teacher  of  music.  The  elec* 
trie  car  was  one  having  two  compartments  for  passengers — 
the  forward  one  closed,  and  the  rear  one  open.  The  motor- 
man's  station  was  in  front  of  the  closed  end  of  the  car  ;  that 
of  the  conductor,  when  not  otherwise  employed,  at  the  rear  of 
the  open  end.  It  was  toward  the  open  end  that  the  passen- 
gers from  the  cable  car  approached.  It  seems  that  there  was 
some  understanding  between  the  conductors  on  the  two  cars 
that,  because  of  the  snow,  the  electric  car  would  be  backed 
up  to  the  junction  from  the  place  where  it  stopped,  and  the 
conductor  of  the  cable  car  says  that  he  called  to  his  passen- 
gers not  to  hurry  and  that  the  electric  car  would  back  up  to 
the  junction  for  them.  But  the  evidence  on  the  other  side  is 
that  his  announcement  was  not  heard. 

On  the  electric  car  some  confusion  occurred.  The  con- 
ductor rang  one  bell  for  the  car  to  stop,  and  it  stopped. 
Then  he  rang  three  bells,  which  was  the  signal  to  back  from 
a  standstill,  but  the  motorman  understood  it  to  mean  **go 
ahead,"  and  he  started  the  car  ahead  a  few  feet.  Then 
came  another  signal  to  stop,  which  was  obeyed.  The  con- 
ductor then  went  to  the  front  end  of  the  car  and  spoke  to 
the  motorman,  directing  him  to  back  up,  which  he  did  at 
once,  probably  getting  the  car  under  good  speed  before  the 
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conductor  had  time  to  reach  his  place  at  the  rear  of  the  car. 
There  is  the  usual  confusion  in  the  evidence  about  these 
bells.  Some  witnesses  heard  them,  some  in  one  way  and 
some  in  another.  The  respondent  did  not  hear  them  at  all, 
and  even  the  appellant's  employes  disagree  as  to  how  they 
rang,  and  what  bells  were  used,  there  being  a  gong  bell  and 
a  set  of  electric  bells.  Bells  or  no  bells,  however,  we  think 
it  clear  that  the  accident  would  not  have  happened  if  the 
car  had  not  been  started  backward  before  the  conductor 
could  reach  a  place  on  the  car  where  he  could  see  whether 
there  was  danger  of  running  into  the  respondent.  The 
whole  transaction  undoubtedly  occurred  in  a  very  short 
space  of  time,  for  at  the  most  it  could  have  taken  respond- 
ent scarcely  a  minute  to  walk  from  one  car  to  the  other. 

The  court  gave  twenty-eight  instructions  to  the  jury, 
covering  sixteen  typewritten  pages,  about  half  of  them  at 
the  request  of  the  plaintiflf  and  half  at  the  request  of  de- 
fendant. There  was  not  a  very  close  application  of  those 
given  for  the  plaintiflf  to  the  issues  as  presented  by  the  evi- 
dence, but  the  objectionable  features  were  all  covered  by  the 
requests  of  the  defendant,  which  were  given  last,  and  at 
greater  length.  For  example,  the  seventh  charge  was: 
that  contributory  negligence  was  a  defense,  and  to  avail  the 
defendant  as  such,  it  must  be  established  by  a  preponder- 
ance of  the  evidence.  Appellant  sa3rs  that  the  language 
used  left  the  jury  to  suppose  that  it  must  furnish  the  evi- 
dence of  contribution,  and  that  unless  it  was  found  to  have 
done  so  this  defense  was  not  to  be  considered.  Of  course, 
it  is  the  rule  that  if  the  case,  whether  as  presented  by  one 
side  or  the  other,  shows  contribution,  the  defense  is  estab- 
lished and  is  available.  But  the  twelfth  charge  was:  *'If 
you  find  from  a  preponderance  of  the  whole  evidence  that 
the  plaintiff  was  guilty  of  negligence  which  contributed  to 
her  injury,  then  your  verdict  must  be  for  the  defendant," 
and  no  less  than  four  or  five  of  the  succeeding  charges 
given  at  request  of  the  appellant  were  devoted  to  an  elabor- 
ation of  this  proposition  as  applied  to  the  evidence  in  the 
case. 
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The  vice  of  the  charge,  if  any,  was  rather  in  giving  the 
isame  thing  over  and  over  again,  in  varied  forms,  at  the  re- 
quest of  both  parties,  to  the  almost  certain  danger  of  con- 
fusing the  jury.  It  is  next  to  impossible,  in  the  case  of  a 
charge  of  this  kind,  to  pick  out  a  paragraph  and  pronounce 
it  reversible  error,  since  in  so  many  other  paragraphs  the 
error  may  be  said  to  have  been  cured.  On  the  whole,  we 
cannot  say  that  a  jury  of  fairly  intelligent  men  would  be 
likely  to  mistake  the  real  issues  to  be  submitted  to  them  in 
this  case. 

When  the  cotut  told  the  jury  that  it  was  the  duty  of  the 
appellant  to  have  an  employe  at  the  end  of  its  car,  it  com- 
mitted no  error,  under  the  circumstances.  The  regular 
progress  of  this  car  was  forward,  not  backward  ;  and  in  the 
streets  of  a  city  there  is  even  greater  danger  of  accident  from  a 
car  moving  backward  than  forward,  since  the  public  are  ac- 
customed to  avoid  cars  moving  ahead  in  the  ordinary  way, 
but  do  not  expect  them  to  be  reversed.  Undoubtedly  the 
iiegligence  of  the  appellant  lay  in  the  fact  that  the  motor- 
man,  without  waiting  for  the  conductor  to  return  to  the  rear 
of  the  car,  which  was  suddenly  converted  into  the  front,  started 
the  car  back,  at  its  ordinary  speed  ;  and  no  one  being  there 
to  give  warning  or  stop  the  car,  the  respondent  was  taken  by 
surprise  and  run  down  before  she  had  time  to  consider  any 
means  of  escape.  Considering  the  fact  that  the  jury  had 
before  it  competent  evidence  of  the  almost  universal  method 
of  transferring  passengers  at  this  point,  we  think  it  no  error 
to  hold  it  to  be  the  duty  of  the  carrier  to  maintain  a  look- 
out, when,  upon  an  exceptional  occasion,  it  proposed  to  back 
up  its  car,  with  knowledge  that  there  were  passengers  to  be 
transferred,  and  who  were  likely  to  proceed  toward  the  elec- 
tric car  in  the  usual  way. 

For  substantially  the  same  reasons  we  cannot  say  that  re- 
spondent's act  in  walking  toward  the  car,  even  without  look- 
ing or  listening,  was  negligence  on  her  part  which  should 
-deprive  her  of  a  recovery.  The  question  of  the  superior 
rights  of  street  cars  in  the  streets  has  no  place  here,  because 
the  method  of  transfer  in  vogue  was  a  license  to  the  respond- 
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ent  to  rely  upon  the  belief  that  the  car  would  remain  where 
it  stopped  until  she  could  catch  up  with  it ;  and  even  if  she 
had  heard  the  bells  which  signalled  for  a  backward  move- 
ment of  the  car,  she  still  would  have  had  the  right  to  expect 
that  the  change  in  direction  would  be  accomplished  with  due 
care,  some  one  being  on  the  lookout  that  nobody  was  run 
over.  Under  the  circumstances  it  was  no  more  negligence 
on  respondent's  part  for  her  to  walk  along  the  track  toward 
the  car,  than  it  is  for  an  intending  passenger  upon  any  rail- 
road car  to  cross  an  intervening  track,  that  being  the  usual 
method  of  approach. 

We  find  no  legal  reason  for  interfering  with  the  verdict 
on  account  of  the  character  of  the  injury,  or  the  amount  of 
the  verdict. 

Complaint  is  made  that  the  court  permitted  a  recovery  for 
such  pain  and  suffering  of  the  body,  if  any,  as  the  jury 
might  believe  she  had  endured,  "  andwiU  he  likely  to  endure.^^ 
Damage  for  future  suffering  must  be  confined  to  such  as  the 
evidence  renders  it  reasonably  certain  will  result  fixnu  the 
injury.  Curtis  v.  Railroad  Co.y  i8  N.  Y.  534  (75  Am.  Dea 
258)  ;  Fry  v.  Railway  Co.,  45  Iowa,  416.  Immediately  fol- 
lowing the  objectionable  dause,  and  as  an  enlargement  of  it» 
the  jury  was  told  that  it  might  allow  "  such  sum  as  would 
compensate  her  for  the  impairment  of  her  health  for  such 
time  as  you  may  believe,  firom  the  evidence,  it  has  been  and 
will  be  impaired  by  reason  of  her  injuries,  and  in  such  sum 
as  will  compensate  the  plaintiff  for  such  physical  injury  re- 
ceived by  the  plaintiff,  and  the  ordinary  and  natural  result 
as  a  consequence  of  the  same."  We  think  the  jury  could 
not  be  misled  under  the  qualification  given. 

The  seventh  and  eleventh  charges  requested  by  appellant 
were  given  in  substance  in  other  charges  requested  by  it,  sa 
bx  as  they  were  applicable  to  the  evidence. 

Finding  no  uncured  error,  the  judgment  is  affirmed. 

Dunbar,  C.  J.,  and  Scott  and  Hoyt,  JJ.,  concur. 
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[No.  X379.    Decided  JanuAiy  8,  1895.] 

Frank  Walsh  bt  al.,  Respondents,  v.  George  A.  Cooper, 

AppeUant. 

SAI,E— PAYMENT  BY  NOTE— FAII,T7&K   TO  DBLIVKR  GOODS. 

Whether  or  not  the  execution  and  delivery  of  a  negotiable  prom- 
issory note  is  effective  as  a  payment  of  the  obligation  for  which  it  is 
given,  depends  upon  the  intention  of  the  parties  at  the  time. 

Where  a  promissory  note  has  been  given  with  the  understanding 
that  it  was  "in  payment  for  goods  to  be  delivered,"  otherwise  the 
note  was  to  be  invalid,  and  the  note  has  not  been  negotiated  nor 
paid,  but  remains  in  the  hands  of  the  payee,  who  has  failed  to  de- 
liver all  the  goods  contracted  for,  no  action  can  be  maintained  by 
the  maker  against  the  payee  to  recover  the  difference  between  the 
amount  of  the  note  and  the  value  of  the  goods  actually  delivered. 

Appeal  from  Superior  Court,  Whatcom  County. 

Bruce  &  Brown,  for  appellant. 
Fairchild  &  Rawson,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

HoYT,  J. — ^Plaintiffs  purchased  of  defendant  a  quantity  of 
goods,  and  in  consideration  of  such  purchase  made  and  de- 
livered to  him  their  promissory  note,  negotiable  in  form, 
for  the  sum  of  $350,  due  ninety  days  after  date,  and  at  the 
time  received  from  the  defendant  a  receipt  in  substance  as 
follows:  ** Received  from  Walsh  Bros.  $350,  one  note  for 
above,  in  payment  for  goods  to  be  delivered  or  note  to  be  in- 
valid." There  was  a  failure  to  deliver  all  the  goods  pur- 
chased, and  this  action  was  prosecuted  to  recover  the  value 
of  the  goods  which  were  not  delivered.  It  appeared  from 
the  undisputed  proofs  that  the  plaintiff  had  never  done  any 
thing  towards  the  payment  for  any  of  the  goods,  excepting  to 
execute  and  deliver  the  note  above  referred  to.  It  also  ap- 
peared that  the  defendant  had  never  negotiated  the  note, 

and  that  it  was  in  his  possession  at  the  time  the  action  was 
33-iow 
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tried.  Under  these  circumstances  it  is  contended  by  the  ap- 
pellant that  no  action  could  be  maintained  to  recover  for 
want  of  delivery  of  the  goods.  Respondents  contend  that 
the  note  was  made  and  delivered  in  payment  for  the  goods 
and  that  being  negotiable  in  form,  the  result  was  the  same 
as  though  the  payment  had  been  made  in  cash. 

As  to  whether  or  not  the  execution  and  delivery  of  a  ne- 
gotiable promissory  note  has  the  effect  of  discharging  the 
obligation  for  which  it  is  given,  always  depends  upon  the 
intention  of  the  parties  at  the  time.     If  it  is  agreed  that  the 
note  shall  be  taken  in  payment,  then  it  will  have  the  effect 
of  satisfying  the  debt,   and  the  rights  of  the  parties  will 
thereafter  be  determined  upon  the  note,  without  any  refer- 
ence to  the  prior  indebtedness,  excepting  for  the  purpose  of 
showing  the  consideration  for  which  the  note  was  given. 
The  respondents,  appreciating  this  principle,  endeavored  to 
show  that  it  was  the  intention  of  the  parties  at  the  time  this 
note  was  executed  that  it  should  be  in  full  payment.     They 
testify  that  it  was  so  given,  and  this  testimony  would  have 
force  were  it  not  for  the  fact  that  the  receipt  given  by  the 
defendant,  and  accepted  by  them,  negatives  the  testimony  so 
far  as  it  tended  to  show  that  the  giving  of  the  note  had  the 
same  effect  as  would  the  payment  of  the  money.     That  the 
note  was  in  a  contingency  to  be  treated  as  payment  is  in  no 
way  negatived  by  the  receipt  given,  but  that  it  was  to  be- 
come the  property  of  the  defendant  to  negotiate  at  will  and 
thus  in  substance  take  the  place  of  cash  was  directly  nega- 
tived by  such  receipt.     Therefrom  it  clearly  appears  that  it 
was  the  intention  of  the  parties  that  the  note  should  have 
no  validity  until  the  goods  were  delivered.     And  while  it  is 
true  that  the  form  in  which  the  note  was  given  made  it  pos- 
sible for  the  defendant  to  put  it  in  the  hands  of  one  who 
could  enforce  it  in  accordance  with  its  terms,  such  fact  could 
have  no  influence  in  determining  the  question  as  to  the  in- 
tention of  the  parties  in  the  giving  and  receiving  of  the 
note.     It  will  not  be  presumed  that  the  defendant,  after  hav- 
ing signed  a  receipt  in  the  above  form,  would  act  in  opposi- 
tion to  the  intention  of  the  parties  as  thetein  made  manifest. 
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In  our  opinion,  that  part  of  the  transaction  evidenced  in 
writing  so  clearly  shows  the  intention  of  the  parties  that 
the  note  should  only  be  valid  upon  the  delivery  of  the  goods, 
that  the  bare  statement  in  the  testimony  of  the  plaintiffs 
that  it  was  given  in  payment  therefor  could  not  prevail 
against  such  written  proofs,  even  if  it  was  inconsistent 
therewith.  But  we  are  not  satisfied  that  there  was  any 
absolute  inconsistency.  In  a  sense,  such  note  was  no  doubt 
given  in  payment  for  the  goods,  and  upon  their  delivery, 
and  the  validity  of  the  note  under  the  terms  of  the  agree- 
ment having  been  thus  fully  established,  it  was  no  doubt 
the  intent  that  the  entire  transaction  should  be  thereafter 
evidenced  by  the  note  and  the  rights  and  obligations  of  the 
parties  dependent  thereon.  The  note  having  been  given 
under  these  circumstances,  if  there  had  been  no  delivery  of 
the  goods,  there  could  have  been  no  recovery  by  the  de- 
fendant on  the  note,  and  the  plaintiffs,  on  account  of  its  in- 
validity, would  not  have  been  in  any  way  injured  by  hav- 
ing given  it,  and  for  that  reason  could  maintain  no  action 
for  the  value  of  the  goods  not  delivered.  And  since  these 
circumstances  would  prevent  a  recovery  for  failure  to  deliver 
all  of  the  goods,  they  would  also  prevent  a  recovery  for 
failure  to  deliver  a  part. 

Judgment  will  be  reversed  and  the  cause  remanded  for  a 
new  trial. 

Dunbar,  C.  J.,  and  Stiles  and  Scott,  JJ.,  concur. 


[No.  1380.    Decided  January  8, 1895.] 

Elizabeth   McInerney,   Appellant,   v.  Jacob  Beck  et 
AL.,  Respondents. 

BJECTMBNT— TITLB  OF  PLAINTIFF— TITLE  BY  QUITCLAIM  DEED — 
DEED  TO  DECEDENT'S  ESTATE — ADVERSE  POSSESSION — EVI- 
DENCE—RIGHT OF  DEFENDANT  TO  RECOVER  TAXES  PAID. 

Proof  by  plaintiff  in  an  action  of  ejectment  showing  a  perfect 
€laim  of  title  from  the  government  to  her  husband,  that  he  was  dead, 
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that  plaintiff  was  his  wife,  that  her  husband  had  no  other  heirs  liv- 
ing, and  that  there  were  no  unpaid  debts  owing  by  his  estate,  is 
sufficient  to  establish  a  title  in  herself. 

If  the  grantor  has  title  to  land,  a  quitclaim  deed  is  as  effectual  as 
a  warranty  deed  in  conve3ring  the  title. 

A  tax  deed  executed  to  a  decedent's  estate  is  void  for  want  of  a 
grantee. 

Adverse  possession  cannot  be  established  by  proof  of  a  general 
understanding  in  the  community  that  the  property  was  reputed  to 
belong  to  the  claimant  or  his  grantors,  in  the  absence  of  testimony 
showing  that  the  claimant  had  ever  exercised  any  acts  of  ownership 
ov«tr  it. 

One  in  possession  of  land  under  color  of  title,  who  has  resided 
thereon  in  good  faith,  is  entitled  on  ejectment  therefrom  to  recover 
taxes  and  street  improvement  assessments  paid  by  him,  when  the 
owner  has  stood  by  and  allowed  the  property  to  be  so  benefited  with- 
out asserting  title  as  against  the  occupant,  and,  under  Code  Proc,  f 
534,  may  set  off  the  value  of  improvements  against  the  rental  value. 

Appeal  from  Superior  Courts    Wkaicom  County, 

Bruce^  Brown  &  Cleveland^  for  appellant. 

J,  J.  Weisenberger  and  /.  R.  Crites,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J. — ^This  was  an  action  in  ejectment  brought 
by  the  appellant,  Elizabeth  Mclnemey,  against  the  respond* 
ents,  Jacob  Beck  and  Mary  Beck,  claiming  that  the  appel- 
lant is  the  owner  of  and  entitled  to  a  certain  lot  or  parcel  of 
ground  situated  in  the  city  of  Whatcom.  Her  claim  is 
based  on  the  fact  that  her  husband  purchased  this  property 
and  received  a  deed  to  it  during  their  coverture ;  that  her 
husband  is  dead  and  that  she  is  the  only  heir  ;  that  he  left 
no  issue,  that  is,  at  the  time  he  died  he  had  no  children 
living,  and  also  at  the  time  of  his  death  he  had  no  parents 
living ;  and  in  the  amended  complaint  alleges  that  there  are 
no  debts  due  from  the  deceased  or  his  estate ;  and  asks  for 
the  possession  of  the  property. 

The  answer  of  the  defendants  is  a  denial  that  Mrs.  Me- 
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Ineraey  is  the  owner  of  the  land,  or  that  she  is  the  only 
heir  of  John  Mclnemey ;  and  sets  up  title  in  the  name  of 
Mary  Beck,  claiming  that  the  said  Mary  Beck  has  been  in 
open,  adverse  and  notorious  possession  of  said  property,  she 
and  her  grantors,  for  more  than  twenty  years  prior  to  the 
commencement  of  this  action.  The  answer  admits  that 
John  Mclnerney  was  the  owner  at  one  time  of  this  prop- 
erty ;  that  he  held  the  same  under  a  deed  ;  but  claims  that 
any  right  or  interest  that  he  might  have  had  in  this  prop- 
erty has  been  barred  by  the  statute  of  limitations. 

Outside  of  the  adverse  possession,  defendants  claim 
through  a  tax  deed  to  one  Abner  Dunn,  from  the  adminis- 
trator of  the  estate  of  Dunn  to  one  Pierson,  from  Pierson  to 
Whatcom  county,  and  from  Whatcom  county  to  respondents. 
On  these  issues  the  case  went  to  trial,  and  the  jury  found 
that  the  appellant  at  no  time  had  been,  and  was  not,  en- 
titled to  the  possession  of  the  land  in  dispute.  Judgment 
was  rendered  in  accordance  with  the  verdict,  and  the  case 
was  brought  here  on  appeal. 

We  do  not  comprehend  how  this  verdict  could  have  been 
reached  under  the  testimony  in  this  case.  The  plaintiff 
proved  a  straight  title  from  the  United  States  to  Russell  V. 
Peabody,  from  Russell  V.  Peabody  to  John  E.  Peabody,  and 
a  ix)wer  of  attorney  from  John  E.  Peabody  to  Russell  V. 
Peabody,  a  deed  from  John  E.  Peabody  to  A.  M.  Poe,  and  a 
deed  from  A.  M.  Poe  to  John  Mclnemey.  Some  objection  was 
made  by  the  respondents  to  the  introduction  of  the  deed  from 
Poe,  because  it  was  a  quit-claim  deed.  This  objection  is 
not  at  all  tenable.  A  quit-claim  deed  is  as  good  as  any 
other  deed,  if  the  grantor  had  the  title  to  convey,  and  if  he 
did  not  have  the  title  to  convey,  as  between  other  claimants, 
the  warranty  would  not  amount  to  anything.  There  is  no 
question  but  that  proof  was  absolutely  convincing  that  the 
appellant  was  the  wife  of  Mclnemey,  and  that  Mclnemey 
was  dead,  and  that  there  were  no  other  heirs  of  Mclnemey 
living.  Nor  do  we  see  anything  inconsistent  in  the  state- 
ments made  by  Mrs.  Mclnemey  in  the  proof  of  her  title. 
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It  is  true  that  it  is  only  the  testimony  of  one  witness,  but  it 
is  straightforward,  consistent  and  absolutely  undisputed, 
and  a  jury  would  have  no  right  to  disregard  it. 

The  only  questions  left,  then,  for  the  determination  of  the 
jury  were  two,  the  first  of  which  is  whether  the  the  tax  deed 
under  which  respondents  daim  was  sufficient  to  convey 
title.  We  think  that  under  the  ruling  of  this  court  in 
Hurd  V.  Brisner^  3  Wash,  i  (28  Pac.  371 ;  28  Am.  St.  Rep. 
17),  the  deed  was  absolutely  void.  But  in  addition  to  this 
objection  there  w|is  no  grantee  to  this  deed.  The  deed  ran 
to  '*Abner  Dunn,  Deceased,  Estate.*'  The  deed  should 
have  been  made  to  the  executor  or  administrator,  as  the 
case  might  be,  of  the  estate  of  Abner  Dunn,  deceased.  The 
executor  or  administrator  is  the  legal  representative  of  the 
deceased,  and  the  estate  is  something  that  cannot  be  recog- 
nized at  all  as  a  party  to  a  contract.  We  think  it  is  hardly 
worth  while  to  pursue  this  question  further. 

The  only  remaining  question,  under  the  issues  in  this  case, 
is,  had  the  respondents  or  their  grantors  been  in  possession 
of  the  land  in  dispute  for  twenty  years  prior  to  the  commence- 
ment of  this  action  ?  If  they  had,  and  their  possession  had 
been  open,  notorious  and  adverse  to  the  interests  of  the 
appellant,  then  she  would  be  barred  from  prosecuting  this 
daim.  But  there  is  no  evidence  in  this  case  to  sustain  the 
verdict  upon  this  hypothesis.  It  is  not  a  case  of  conflict  of 
testimony,  but  upon  the  affirmative  testimony  of  the  defend- 
ants the  possession  was  not  proven.  All  that  was  proven 
was  a  general  understanding  in  the  community  that  the 
property  in  dispute  was  the  property  of  Pierson.  There  was 
no  testimony  that  he  had  ever  exercised  any  acts  of  owner- 
ship over  it  whatever.  It  is  true  that  in  the  early  days  in 
the  history  of  this  country,  and  especially  in  that  locality, 
it  would  not  have  taken  a  great  deal  to  have  established  pos- 
session. But  there  must  be  something  more  than  the  mere 
fact  that  a  person  went  and  looked  at  a  particular  piece  of 
land.  This  is  about  all  that  we  can  find  in  this  record,  and 
it  is  absolutely  insufficient  to  sustain  the  claim  of  adverse 
possession. 
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For  this  reason  the  judgment  must  be  reversed  and  the 
cause  remanded  with  instructions  to  grant  the  prayer  of  the 
complaint,  with  this  modification,  however:  It  appears 
from  this  record  that  these  respondents  bought  this  land  in 
good  faith,  went  on  it,  made  a  bona  fide  residence,  and  in 
good  faith  made  valuable  improvements  to  the  extent  of  sev- 
eral thousand  dollars ;  that  the  property  has  been  thereby 
benefited ;  that  they  have  paid  quite  a  large  sum  in  taxes 
and  for  the  improvement  of  streets.  And  we  do  not  think 
it  would  be  equitable  to  allow  the  appellant  to  stand  back 
and  not  assert  her  claim  while  all  these  improvements  were 
being  made  for  her  benefit,  and  now  demand  possession  of 
the  land  with  its  value  thus  enhanced,  without  recompensing 
the  respondents  in  this  particular.  And  in  the  absence  of  a 
statute  we  should  be  inclined  to  allow  the  defendants  the 
value  of  the  improvements  over  and  above  the  rental  value> 
during  the  time  of  the  detention  of  the  land,  as  a  counter- 
claim, but  §  534  of  the  Code  of  Procedure  seems  to  indicate 
that  the  value  of  the  improvements  shall  only  be  allowed  as 
a  set-off  against  damages  for  detention,  and  that  such  dam- 
ages can  only  be  recovered  for  withholding  the  property  for 
the  term  of  six  years  next  preceding  the  commencement  of 
the  action.  This  restriction,  however,  does  not  apply  to 
taxes  or  street  grade  assessments.  We  are  fully  convinced 
from  the  record  that  the  improvements  placed  upon  the  land 
are  at  least  equal  to  the  rental  value  of  the  same,  but  as  the 
case  was  decided  on  the  theory  that  the  respondents  were 
entitled  to  the  possession  of  the  land,  there  is  no  finding  on 
the  amount  of  taxes  or  street  grade  assessments  paid  by  the 
respondents  since  they  have  been  in  possession  of  the  same. 
So  that  upon  the  return  of  this  case  the  court  will  proceed  to 
investigate  and  determine  that  question,  and  the  amount  so 
found  to  have  been  paid  by  the  respondents,  with  legal  inter- 
est from  the  date  of  such  payments,  shall  be  declared  to  be  a 
lien  on  the  land  for  its  payment,  and  if  the  same  is  not  paid 
within  90  days  from  the  judgment,  so  declaring  it  to  be  a 
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lien,  in  the  court  below,  the  respondents  will  be  entitled  to 
sell  the  land  for  the  payment  of  the  same. 

HoYT  and  Stiles,  JJ.,  concur. 


[No.  X470.    Decided  January  8,  1895.] 

F.  D.  C.  yiiu^yRespandenty  v.  Seattle  &  Montana  Rail- 
way Company,  Appellant. 

DBBDS — CONDITION  SUBSBQUBNT — COVENANT  TO  MAINTAIN  DITCH 
— &BMBDY  xrOR  B&BACH* 

Where  a  conveyance  of  land  is  made  upon  the  condition  that  the 
grantee  will  construct  and  perpetually  maintain  a  ditch  for  the  drain- 
age of  adjoining  land  of  the  grantor,  which  condition  is  "  made  a 
part  of  the  consideration  of  the  transfer,''  such  provision  is  a  condi- 
tion subsequent  and  not  a  covenant,  especially  when  the  grantee  sets 
up  the  claim  that  the  same  is  a  condition  subsequent  and  that  it  is 
content  to  have  a  forfeiture  declared  for  failure  to  perform. 

In  such  a  case,  the  grantor  cannot  maintain  an  action  for  dam- 
ages for  the  failure  of  the  grantee  to  construct  and  maintain  proper 
ditches  as  provided  for  in  the  deed,  but  the  remedy  is  an  action  for 
recovery  of  the  land  and  forfeiture  of  the  estate  granted. 

Appeal  from  Superior  Court,  Skagit  County, 

Burke,  Shepard  &  Woods,  for  appellant 

The  words  of  the  deed,  to- wit,  "  subject  to  the  following  condi- 
tions which  are  made  a  part  of  the  consideration  of  the  foregoing 
transfer,"  import  a  condition  subsequent  and  not  a  covenant.  Devlin. 
Deeds,  §4  970-978 ;  i  Wood,  Railway  Law,  ^  209  ;  Mead  v,  Ballard^  7 
Wall.  290 ;  Woodruff  v,  Trenton  Water  Power  Co.,  10  N.  J.  Eq.  489 ; 
Noyes  v.  St.  Louis,  etc.,  R,  R.  Co.,  21  N.  E.  487 ;  Famham  v,  Thomp- 
son, 57  Am.  Rep.  59;  Close  v.  Burlington  Ry.  Co.,  19  N.  W.  886; 
Blanchard  v.  Railway  Co.,  31  Mich.  43;  Homer  v.  Chicago,  etc.,Ry. 
Co.,  38  Wis.  165;  Langley  v.  Chapin,  134  Mass.  82 ;  Warner  v.  Ben^ 
nett,  31  Conn.  478 ;  Sharon  Iron  Co.  v.  Erie,  41  Pa.  St.  341 ;  Indian' 
apolis,  etc.,  Ry.  Co.  v.  Hood,  66  Ind.  580 ;  Cross  v.  Carson,  44  Am. 
Dec.  742  ;  Hooper  v.  Cummings,  45  Me.  365  ;  Underhill  v.  Saratoga 
Ry,  Co.,  20  Barb.  455 ;  Hammond  v.  Port  Royal  Ry.  Co.,  15  S.  C. 
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zo ;  Smith  v.  Stewart^  6  Blackf.  163 ;  Jackson  v.  Flonnce,  16  Johns* 
47 ;  Emerson  v.  Simpson,  82  Am.  Dec.  168 ;  LeM:k  v.  Leach,  58  Anu 
Dec.  643. 

If  it  is  doubtful  whether  a  clause  in  a  deed  be  a  covenant  or  a  con- 
dition, the  courts  will  incline  against  the  latter  construction.  But 
this  rule  has  no  application  where  the  grantee  himself  claims  that  it 
is  a  condition  and  not  a  covenant.  Witt  v,St,  Paul,  etc,,  Ry,  Co.,  35 
N.  W.  864/  Blanchardv.  Detroit  Ry,  Co.,  31  Mich.  46;  Paschallv. 
JPassmore,  15  Pa.  St.  308 ;  Famham  v.  Thompson,  57  Am.  Rep.  59 ; 
Devlin,  Deeds,  ^  840. 

Million  &  Hauser,  for  respondent. 

It  has  been  almost  universally  held  that  provisions  in  right-of-way 
deeds  for  the  construction  of  fences,  crossings,  etc. ,  are  covenants 
and  not  conditions.  Emerson  v.  Simpson,  82  Am.  Dec.  168 ;  Brad- 
street  V,  Clark,  21  Pick.  389;  Lydick  v.  Baltimore^  etc,  R,  R,  Co,, 
17  W.  Va.  427  ;  Georgia,  etc,,  Ry,  Co,  v.  Reeves,  64  Ga.  492;  Avery 
V,  New  York  Central,  etc,,  Ry,  Co,,  106  N.  Y.  142 ;  Peden  v,  Chicago, 
etc,,  Ry.  Co,,  73  Iowa,  328;  Midland  Ry,  Co,  v,  Fisher,  24  N.  E. 
756;  Louisville,  etc,,  Ry,  Co,v,  Power,  21  N.  E.  751;  Hartungv, 
Witte,  59  Wis.  285.  By  accepting  and  acting  under  a  deed  convey- 
ing a  right-of-way  and  containing  certain  conditions,  a  railway  com- 
pany impliedly  contracts  to  perform  such  conditions,  and  a  failure 
to  do  so  renders  it  liable  to  assumpsit  or  to  an  equivalent  action. 
Conger  v.  Chicago,  etc,  Ry,  Co,,  15  111.  366 ;  /o/irt  Ry,  Co,  v.  Jones, 
20  m.  225  ;  Kankakee,  etc,  R,  R,  Co.,  v,  Fitzgerald,  17  111.  App. 
530;  Gray  v.  Burlington,  etc,  R,  R,  Co.,  37  Iowa.  119  ;  Baker  v. 
Chicago,  etc,  Ry,  Co,,  57  Mo.  265 ;  Hubbard  v.  Kansas  City,  etc, 
R,R,  O.,  63  Mo.  68;  Craig  v.  Wells,  11  N.  Y.  320;  CulUn  v. 
Sprigg,  23  Pac.  222  ;  Portland  v,  Terwilliger,  19  Pac.  90 ;  Stone  v, 
Houghton,  139  Mass.  175. 

The  agreement  in  the  deed  to  construct  the  ditch  was  simply  a 
part  of  the  consideration  of  the  transfer,  and  a  failure  to  do  so 
according  to  the  stipulation  would  only  amount  to  a  partial  failure 
of  consideration  which  would  not  necessarily  defeat  the  deed  or  for- 
feit the  estate  ;  2  Devlin,  Deeds,  ^  809  ;  Gray  v.  Lake,  48  Iowa,  505 ; 
Sedg.  &  W.,  Trial  of  Title  to  Land,  ^307.  The  vendor's  remedy  is 
an  action  for  the  price,  for  damages,  or,  in  case  of  executory  con- 
tracts, for  rescission  of  the  contract ;  and  vendor  has  his  election  as 
to  which  remedy  he  will  pursue  in  such  cases,  and  in  case  of  condition 
subsequent  expressly  created,  i  Wood,  Railway  Law,  §  209 ;  Chi- 
cago, etc,  Ry.  Co.  v.  Tittering  ton,  84  Tex.  218  (31  Am,  St.  Rep.  39); 
Gulf,  etc,  Ry.  Co,  v.  Dunman,  74  Tex.  265 ;  Bassett,  v,  Bassett,  55 
Me.  127  ;  Hartman  v.  Reed,  50  Cal.  485 ;   Goodspeed  v.  Fuller,  46 
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Me.  141 ;  6  Lawson,  Remedies,  §  2762  ;  2  Washb.,  Real  Prop.,  W  i^r 
17  ;  Sedg.  &  W.,  Trial  of  Title  to  Land,  §307  ;  Pierce,  Railroads,  p» 
135  ;  I  Rorer,  Railroads,  p.  320. 

The  opinion  of  the  court  was  delivered  by 

Stilks,  J. — This  was  an  action  for  damages,  brought  by 
the  respondent  upon  substantially  the  same  state  of  facts^ 
and  upon  the  terms  of  a  similar  deed,  as  were  presented  in 
Moorman  v,  Seattle  &  Montana  Ry,  Co,,  8  Wash.  98  (35 
Pac.  596). 

But  in  this  case  the  damages  proved  and  recovered  re- 
lated wholly  to  the  increased  value  of  her  land,  which  re- 
spondent alleges  she  would  have  realized  had  the  ditch  been 
constructed  as  provided  for  in  the  deed,  and  to  the  loss  suf- 
fered by  her  in  consequence  of  the  failure  of  the  appellant  to 
so  construct  and  maintain  the  ditch.  There  was  something 
additional  concerning  fences  and  a  crossing,  but  it  was  im- 
material. 

The  recovery  was  had  upon  the  theory  that  the  stipula- 
tions in  the  deed  constituted  a  promissory  covenant  which 
the  appellant  was  bound  to  perform  and  that,  upon  its  fail- 
ure, damages  was  the  proper  remedy.  The  appellant  con- 
tended that  the  stipulations  should  be  construed  as  a  condi- 
tion subsequent,  and  it  addressed  its  demurrer,  and  many 
objections  made  upon  the  trial,  to  that  point.  We  shall 
consider  the  demurrer  only. 

It  is  a  proposition  too  well  understood  to  require  argument 
or  citation,  that  courts  do  not  favor  forfeitures,  and  that  for 
that  reason,  they  go  very  far  in  construing  the  provisions  of 
a  deed  poll  against  the  grantor,  to  the  end  that  the  estate 
granted  may  not  be  defeated,  since  the  almost  universal  ef- 
fect of  sustaining  a  stipulation  in  such  an  instrument  as  a 
condition  subsequent  is  to  work  great  hardship  upon  the 
grantee.  But  wherever  the  terms  of  the  instrument  are 
plain  and  unambiguous,  there  is  no  hesitation  in  enforcing 
the  actual  contract  made  by  the  parties. 

Where,  however,  the  rare  instance  occurs,  as  it  does  here, 
that  the  grantee  is  found  insisting  upon  the  construction  of  a 
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condition  subsequent,  and  that  forfeiture  shall  take  place,  all 
consideration  for  him,  and  all  idea  of  hardship  to  him  is 
eliminated,  and  the  court  is  free  to  act  without  such  consid- 
eration. The  appellant  here  has  all  along  been  urging  the 
theory  of  a  condition  subsequent,  and  has  by  its  answer  of- 
fered to  pay  the  just  value  of  the  land  taken  by  it,  and 
damages  to  land  of  the  respondent  not  taken. 

But  upon  the  merits  of  the  case,  as  set  forth  in  the  com- 
plaint, we  think  this  a  case  of  condition  subsequent,  without 
regard  to  the  position  of  the  appellant.  The  language  of 
the  habetidum  :  **To  have  and  to  hold  the  said  premises, 
with  appurtenances,  unto  the  said  party  of  the  second  part, 
and  to  its  successors  and  assigns  forever,  subject  to  the  fol- 
lowing conditions,  which  are  made  a  part  of  the  consideration 
of  the  foregoing  transfer,'*  tends  to  support  this  view.  The 
consideration  is  to  cover  not  only  the  construction  of  the 
ditch,  but  the  perpetual  maintenance  of  it ;  so  that  if  at  any 
time  the  maintenance  should  be  discontinued  it  might  be  said 
that  the  consideration  had  failed.  Or  if  this  result  did  not 
follow,  there  would  be  frequent  actions  for  damages ;  or  pro- 
ceedings to  compel  specific  performance,  which  would  be  im- 
practicable. Again,  the  obvious  purpose,  and  the  only  rea- 
sonable purpose  imaginable  for  the  construction  of  this 
ditch,  was  and  must  have  been  (and  the  evidence  in  the 
case  confirms  this),  to  provide  a  means  by  which  respondent's 
land  might  be  more  effectually  drained  and  become  more 
easily  cultivated  and  more  productive.  But  if  the  ditch  had 
been  constructed  in  the  most  efficient  manner  known  to  human 
skill,  and  no  such  results  had  been  obtained,  the  mere  ex- 
istence of  the  ditch  would  have  been  of  no  value  to  the  re- 
spondent. But,  further,  the  respondent  was  the  recipient  of 
some  of  the  neighborhood  notes  intended  to  pay  for  the 
rights  of  way,  and  she  has  pleaded  the  form  of  them  in  her 
complaint.  This  form  contains  the  following  clause  :  **  If 
the  railroad  fails  or  neglects  to  dig  the  ditches  in  the  manner 
specified  in  its  deeds  for  right  of  way,  or  shall  forfeit  its 
right  to  lands  deeded  for  said  right  of  way,  then  this  note  to 
be  void,  and  the  maker  hereof  released  from  all  obligations 
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hereunder";  showing  her  understanding  to  be  that  there 
might  be  a  forfeiture,  when  in  lieu  of  the  note  she  could  fall 
back  upon  the  right  to  regain  her  land,  or  have  from  the  ap- 
pellant its  just  value.  These  considerations,  and  the  fact 
that  the  grantee  in  the  deed  is  itself  content  with  a  forfeiture 
should  have  caused  the  demurrer  to  be  sustained*  Nor  will 
the  respondent  suffer  by  this  result  Presumably  the  cost 
of  the  ditch  was  in  the  eyes  of  both  parties  the  equivalent 
of  the  damages  for  land  to  be  taken  and  injured  ;  and  the 
respondent  can  now  employ  the  money  which  she  will  re- 
ceive in  accomplishing  the  same  result  herself.  We  do  not 
think  damages  of  the  kind  here  sued  for  were  ever  in  the 
contemplation  of  either  party. 

No  force  is  added  to  the  complaint  by  the  allegations  that 
the  county  commissioners  were  about  to  build  a  ditch,  but 
were  stopped  by  the  appellant's  proposals.  The  law  under 
which  the  commissioners  were  acting  has  been  declared  void 
and  inoperative,  and  nothing  but  failure  would  have  followed 
their  attempt.     County  of  Skagit  v.  Stiles,  ante,  p.  388. 

Cases  more  like  the  case  at  bar  than  any  that  we  have  ob- 
served are,  Blanchard  V,  Detroit,  etc,,  R.  R.  Co.,  31  Mich. 
42  (18  Am.  Rep.  142),  and  Hammond  v.  Railroad  Co.,  15  S. 
C.  10.  In  the  former,  specific  performance  of  a  condition 
requiring  the  erection  of  a  depot  building  and  the  stopping 
of  trains  on  land  conveyed  was  refused,  the  defendant  tak- 
ing the  position  that  the  stipulations  constituted  a  condition 
subsequent  and  not  a  covenant ;  in  the  latter  the  grantor 
successfully  contended  that  a  provision  for  the  maintenance 
of  drainage  ditches  was  a  condition  and  not  a  covenant. 

Judgment  reversed  and  cause  remanded  with  directions  to 
sustain  the  demurrer  and  dismiss. 

HoYT  and  Anders,  JJ.,  concur. 

Dunbar,  C.  J.,  dissents. 
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[No.  X475.   Decided  January  8,  1895.] 

C.  Van  Horns  et  al.,  Appellants,  v.  C.  A.  Watrous  ET 
Ki,,^  Respondents. 

APPKALABLB  ORDBR— JUDGMBNT  OP  DISMISSAI,^CONSTRT7CTlON  OF 
CONTRACT— PROVISION  FOR  ARBITRATION  —  PLKADING  —  DB- 
MT7RRKR. 

A  judgment  dismissing  an  action,  when  plaintiff  elects  to  stand 
upon  his  complaint  after  the  sustaining  of  a  general  demurrer  thereto^ 
is  not  a  judgment  of  dismissal  for  want  of  prosecution,  and  conse- 
quently the  judgment  is  an  appealable  order. 

Whenever  the  terms  of  a  contract  leave  it  doubtful  whether  the 
settlement  of  a  disputed  question  is  intended  to  be  left  to  the  final 
decision  of  arbitrators,  the  construction  is  in  favor  of  the  right  to 
resort  to  the  courts  for  redress. 

In  an  action  upon  a  contract  which  recognizes  the  right  of  the  par- 
ties to  make  assignments,  a  complaint  setting  up  the  contract  is  not 
demurrable  for  the  reason  that  the  action  is  by  and  against  different 
parties  than  those  named  in  the  contract,  when  the  complaint  shows 
their  interest  through  assignment. 

Appeal  from  Superior  Court ,  King  County. 

Pratt  &  White  and  Johnson  Nickeus^  for  appellants. 
Ira  Bronson^  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — The  court  below  sustained  the  general  demur- 
rer to  the  plaintiffs'  complaint.  The  plaintiflFs  elected  to 
stand  upon  their  complaint  and  judgment  was  rendered  dis- 
missing the  action  and  for  costs. 

Respondents'  motion  to  dismiss  was  not  well  taken. 
Pacific  Supply  Co,  v.  Brand,  7  Wash.  357  (35  Pac.  72),  was 
decided  upon  a  different  state  of  facts.  In  that  case  there 
was  no  standing  upon  the  pleading,  but  the  plaintiff  was 
given  time  to  amend.  That  was  the  only  record  there  wa& 
in  the  case. 

The  complaint  here  shows  that  appellant  Van  Home  and 
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one  Derrickson  entered  into  an  agreement  with  respondent 
Watrous  and  one  Culver,  August  22,  1892,  the  substance  of 
which  was  that  Van  Home  and  Derrickson  should  procure 
and  furnish  to  Watrous  and  Culver  certain  Paragon  oil  cans, 
and  the  latter  were  to  have  the  exclusive  right  to  use  the 
cans  in  their  business  of  selling  oil  in  the  city  of  Seattle.  In 
consideration  of  the  procurement  and  use  of  the  cans,  for 
which  Van  Home  and  Derrickson  had  the  exclusive  right  in 
the  State  of  Washington,  Watrous  and  Culver  undertook  and 
agreed  to  pay  for  the  oil  cans  at  a  price  agreed  upon,  to  sup- 
ply themselves  with  the  necessary  equipment  to  begin  and 
continue  the  sale  of  oil  and  gasoline  in  said  cans  in  the  city 
of  Seattle  and  its  suburbs,  and  to  prosecute  that  business 
with  diligence,  and  also  to  pay  Van  Home  and  Derrickson  a 
royalty  of  two  cents  per  gallon  for  the  oil  and  gasoline  pur- 
chased by  them  for  sale  in  the  business  aforesaid.  The  roy- 
alty was  to  be  paid  on  the  2d  day  of  January,  1893,  and 
thereafter  on  the  ist  day  of  each  and  every  month  during 
the  continuance  of  the  agreement.  This  suit  was  brought 
to  recover  the  sum  of  $700  alleged  to  be  the  royalty  upon 
35,000  gallons  of  oil  and  gasoline  disposed  of  between  Janu- 
ary and  November,  1893,  inclusive. 

The  first  ground  of  objection  to  the  complaint  seems  to 
have  been  that  the  matter  of  royalty  was  not  submitted  to 
arbitrators  after  a  method  provided  for  in  the  contract.  The 
arbitration  clause  occurs  immediately  after  the  stipulation 
of  Van  Home  and  Derrickson  to  furnish  the  oil  cans,  and  is 
as  follows : 

* '  And  it  is  further  agreed  that  in  case  the  business  is  not 
being  conducted  to  the  satisfaction  of  the  first  parties  (Van 
Home  and  Derrickson) ,  they  shall  notify  said  second  parties, 
and  if  not  corrected  at  once  to  the  satisfaction  of  said  first 
parties,  they  may  demand  the  said  business  to  be  turned 
over  to  them ;  and  should  any  disagreement  arise  between 
the  first  and  second  parties  as  to  the  claim,  then  both  parties 
hereto  agree  to  leav^  the  question  in  dispute  to  the  arbi- 
tration of  three  disinterested  men  to  be  appointed  as  follows : 
*  *  *  And  said  second  parties  agree  that  upon  the 
decision  of  said  committee  that  they  have  failed  to  perform 
any  of  the  stipulations  herein  contained  within  a  reasonable 
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time,  that  this  ag^r^ment  shall  become  void  and  of  no  effect ; 
and  that  they  will  turn  over  all  cans  in  their  possession  in 
the  business  of  their  customers,  and  also  all  equipments 
they  may  have  on  hand  necessary  for  running  said  business, 
to  said  first  parties ;  and  said  first  parties  shall  pay  to  said 
second  parties  whatever  price  for  the  same  that  the  said  ar- 
bitration committee  may  place  thereon.** 

Then  follows,  in  the  agreement,  the  stipulations  on  the 
part  of  Watrous  and  Culver. 

The  first  contention  of  the  respondents  is  that  the  words 
*'as  to  the  daim,**  used  in  the  arbitration  clause  of  the 
<X)ntract,  apply  to  any  and  every  ground  of  action  which 
Van  Home  and  Derrickson  might  at  any  time  have  against 
them  under  the  contract.  Appellants  maintain,  however, 
that  this  phrase  only  applies  to  the  decision  of  the  question 
whether  or  not  the  business  was  being  conducted  as  it  ought 
to  be,  and  matters  connected  therewith,  and  we  think  their 
contention  is  correct.  It  certainly  has  no  application  to  the 
matter  of  the  royalty,  which  is  a  fixed  and  liquidated  sum, 
payable  at  certain  stated  times.  Courts  will  enforce  con- 
tracts to  arbitrate  disputes  and  make  the  decision  of  arbi- 
trators final  where  the  parties  to  a  contract  make  it  clearly 
to  appear  that  such  was  their  intention  ;  but  whenever  they 
leave  it  doubtful  whether  such  a  method  of  settling  a 
disputed  question  was  intended  to  be  left  to  the  final  decision 
of  arbitrators,  the  construction  is  in  favor  of  the  right  to 
resort  to  the  courts  for  redress  in  the  usual  manner. 

It  is  also  objected  that  the  action  is  not  prosecuted  against 
Culver,  but  is  prosecuted  against  the  respondent,  Hankerson. 
If  this  be  pleaded  as  a  suggestion  of  a  defect  of  parties,  it 
is  a  point  not  well  taken,  because  not  capable  of  being 
raised  under  a  general  demurrer.  If  it  is  objected  that  no 
sufficient  reason  is  shown  for  bringing  Hankerson  into  the 
case,  a  sufficient  answer  is  that  the  contract  recognizes  as- 
signments and  shows  an  assignment  by  Culver  to  Hanker- 
son. The  date  of  the  assignment  is  not  stated,  but  it  is 
alleged  to  be  on  a  certain  day  in  1893  ;  and  that  the  oil  dealt 
in  was  purchased  and  sold  in  the  course  of  business,  under 
the  agreement,  by  Watrous  and  Hankerson.     So  also  the 
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suggestion  that  Derrickson  was  not  a  party  is  not  well 
taken,  since  it  affirmatively  appears  that  Derrickson  assigned 
his  interest  in  the  contract  to  Sprague. 

Upon  the  whole,  we  think  that  facts  sufficient  were  stated 
to  constitute  a  cause  of  action  upon  the  royalty,  and  that  the 
judgment  dismissing  the  suit  should  be  reversed.  So  or- 
dered. 

Dunbar,  C.  J.,  and  Hoyt  and  ScoTT,  JJ.,  concur. 


[No.  X478.    Dedded  January  S,  1895.] 

Frank  H.  Masow,  Receiver^  Respondent^  v.  Wiixiam  H. 
^31  '^^1  Fife  et  ai,.,  Appellants. 

10    688 

MBCHANICS'  LIENS— IMPROVEMENTS  FOR    LESSEE— UABIIrlTY   OF 
FEE— MERGER  OP  LEASEHOLD. 

A  lien  for  materials  furnished  for  a  building  cannot  be  maintained 
against  the  owner  of  the  fee,  when  the  materials  were  lumished  to- 
one  falsely  representing  himself  as  a  lessee  of  the  premises,  and 
credit  was  given  to  the  alleged  leasehold  interest,  no  reliance  being 
placed  by  the  lien  claimant  upon  the  fee  simple  title,  or  upon  the 
alleged  lessee  as  agent  of  the  owner. 

The  fact  that  the  owner  of  the  fee.  in  such  a  case,  stated  to  the 
party  furnishing  materials,  after  nearly  all  had  been  furnished,  that 
he  would  see  that  the  alleged  lessee  paid  therefor,  will  not  tender 
the  owner's  interest  in  the  property  subject  to  a  lien. 

The  purchase  by  the  owner  of  premises  of  improvements  made  bj 
a  lessee  after  the  forfeiture  of  the  lease  and  the  taking  possession  of 
the  premises  by  the  owner,  is  not  such  a  merger  of  the  leasehold 
interest  into  the  fee  simple  title  as  to  make  the  lien  against  the  lease- 
hold a  valid  one  against  the  fee. 

Appeal  from  Superior  Court,  Pierce  County. 

ParsonSy  Corell  &  Parsons,  for  appellants. 

A  mechanics'  lien  for  materials  furnished  and  work  done  upon  t 
leased  building  under  a  contract  with  the  lessee  extends  only  to  the 
leasehold  interest.   Z.  C  Miles  6f  Co,v,  Gordon,  8  Wash.  442;  5/. 
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Paul,  etc,.  Lumber  Co,  v,  Bolton,  5  Wash.  763 ;  Mentzer  v,  Petets^ 
6  Wash.  540;  Iliffv,  Fofssell,  7  Wash.  225. 

A.  R.  Titlow,  for  respondent. 

The  snrrender  of  a  leasehold  estate  operates  a  mergitr  in  the  fee, 
but  this  cannot  be  suffered  to  defeat  the  right  of  a  third  party  whose 
rights  intervened  before  the  merger  took  place,  and  a  party  holding 
a  lien  on  the  leasehold  estate  has  a  right  to  enforce  it,  notwithstand- 
ing a  subsequent  failure  of  a  lessee  to  pay  rent,  and  the  surrender  of 
the  lease  to  the  lessor.  Gaskill  v.  Trainer^  3  Cal.  340 ;  Gaskill  v. 
Moore,  4  Cal.  235 ;  Gear,  I^andlord  and  Tenant,  %  193 ;  Evans  v. 
Young,  10  Col.  323  ;  James  v,  Morey,  2  Cow.  268 ;  Smith  v,  Roberts^ 
91  N.  Y.  476 ;  Koenig  v,  Mueller,  39  Mo.  165. 

The  opinion  of  the  cx)urt  was  delivered  by 

HoYT,  J. — ^This  action  was  brought  to  foreclose  a  lien 
upon  property  in  the  City  of  Tacoma.  It  resulted  in  a  judg- 
ment against  the  persons  who,  it  was  alleged,  had  procured 
the  material  for  which  the  lien  was  claimed,  and  a  decree  of 
foreclosure  against  William  H.  Fife  and  Harriet  A.  Fife,  as 
the  owners  of  the  property  upon  which  the  lien  was  claimed. 
From  that  part  of  the  decree  which  established  the  lien,  the 
defendants  Fife  have  appealed. 

Many  reasons  have  been  suggested  in  the  brief  of  appel- 
lants for  a  reversal,  but  the  conclusion  to  which  we  have 
come  as  to  the  facts  connected  with  the  furnishing  of  the 
material  makes  it  unnecessary  to  consider  the  objections  to 
the  lien  notice.  It  appears  from  the  undisputed  proofs  that 
the  material  was  furnished  under  a  contract  made  by  the  cor- 
poration, of  which  the  plaintiff  is  the  receiver,  with  Mark 
L.  Wilson,  who  purported  to  act  for  himself  and  William  L* 
Tileston  ;  that  at  the  time  the  contract  was  made,  said  Wil- 
son represented  that  he  and  said  Tileston  had  a  lease  of  the 
premises  upon  which  the  material  was  to  be  used ;  that  the 
contract  was  with  them  as  lessees,  and  not  as  owners  of  the 
property,  or  as  in  any  manner  representing  such  owners.  It 
further  appeared  that  in  the  making  of  the  contract  no  reli- 
ance was  placed  upon  the  fee  simple  title  to  the  property,  or 

upon  the  responsibility  of  the  owners.     Under  these  circum- 
34-iow 
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stances  the  statute  gave  no  lien  except  upon  the  leasehold 
interest.  It  is  claimed,  however,  upon  the  part  of  the  re- 
spondent, that  this  lien  could  be  enforced  against  the  fee 
simple  title  for  the  reason  that  the  representation  of  said 
Wilson  as  to  himself  and  partner  having  a  lease  of  the  prem- 
ises was  untrue.  In  our  opinion,  the  fact  that  the  circimi- 
stances  connected  with  the  leasing  of  the  building  were  not 
correctly  and  fully  stated  by  said  Wilson  could  not  have  the 
effect  of  creating  a  liability  upon  the  part  of  the  owners  for 
the  material  furnished.  Such  owners  were  not  shown  to 
have  had  anything  to  do  with  such  misrepresentations.  It 
follows  that  they  would  not  be  liable  for  the  material  fur- 
nished, nor  could  their  title  in  the  property  be  affected,  un- 
less their  connection  with  the  improvement  for  which  the 
material  was  furnished  was  such  that  the  one  making  it 
would,  under  the  statute,  be  held  to  have  been  their  agent 
Upon  this  question  the  undisputed  proofs  established  the 
fact  that  the  owners  were  in  no  sense  responsible  for  the  im- 
provement ;  that  said  Wilson  and  his  partner  were,  or  said 
Wilson  alone  was,  making  it  upon  their  or  his  responsibility 
as  lessees  of  the  property.  Hence  there  was  nothing  to  take 
this  case  out  of  the  general  rule  that  the  leasehold  interest 
only  can  be  reached  to  secure  one  for  the  material  furnished 
to  the  lessee. 

Respondent  further  contends  that  the  lien  can  be  enforced 
against  the  fee  by  reason  of  the  conduct  of  W.  H.  Fife,  one 
of  the  owners.  It  was  shown  in  this  regard  that  after  nearly 
all  of  the  material  had  been  furnished,  a  conversation  was 
had  with  him  by  a  representative  of  the  corporation,  in 
which  he  stated  that  he  would  see  that  Wilson  paid  for  the 
material ;  but  it  is  not  claimed  that  he  made  any  promise 
that  he  would  pay  for  it,  or  that  there  was  any  consideration 
for  such  promise,  if  it  was  made.  It  was  not  claimed  that 
what  was  said  was  for  the  purpose  of  inducing  the  corpora- 
tion to  continue  the  furnishing  of  the  material,  or  that  its 
representative  so  understood  it. 

It  is  further  claimed  that  the  owners  had  purchased  of  said 
Wilson  his  leasehold  interest,  and  that  by  reason  of  sudi 
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purchase  such  interest  had  merged  into  the  fee  simple  title 
charged  with  the  lien  growing  out  of  the  furnishing  of  the 
material.  That  this  would  have  been  the  result  had  there 
been  a  purchase  of  such  leasehold  interest  by  the  owners 
may  be  conceded.  But  the  proof  fails  to  show  any  such 
purchase,  and  the  finding  of  the  superior  court  to  that  effect 
must  be  disregarded  for  the  reason  that  there  is  nothing  to 
support  it  The  most  that  the  proof  shows  is  that  after  all 
rights  under  the  lease  had  been  forfeited,  the  owners  took 
possession  of  the  property  and  at  the  same  time  purchased 
of  said  Wilson  the  improvements  which  had  been  placed 
thereon.  But  the  purchase  of  such  improvements  could  not 
merge  the  leasehold  interest  into  the  fee  simple  title.  All 
interest  under  the  lease  had  been  forfeited. 

The  decree  will  be  reversed  and  the  cause  remanded  with 
instructions  to  dismiss  the  action  as  to  defendants  William  H. 
Fife  and  Harriet  A.  Fife,  who  will  recover  costs  of  both 
courts. 


Stii^es  and  Anders,  JJ.,  concur. 
DUNBAK,  C.  J.,  dissents. 


[No.  1506.    Decided  Januaiy  8, 1895.] 

John  Wooding,  Respondent,  v.  J.  Wooding  &  Company, 
Respondents,  W.  I.  Vaii,  et  ai,.,  Appellants. 

APPBALABI«B  ORDER— REMOVAL  OP  RECEIVER. 

A  jndgtnetit  creditor,  who  is  not  a  party  by  intervention  or  other- 
inse  to  the  action  in  which  a  receiver  for  his  debtor  was  appointed, 
is  not  entitled  to  appear  in  such  action  without  leave  and  move  to 
vacate  the  order  appointing  the  receiver. 

In  anch  case,  an  order  denying  the  motion  is  not  appealable. 

Appeal  from  Superior  Court,  King  County. 

H.  E.  Snook,  for  appellants. 

S.  H,  Piles  and  /.  B.  Knickerbocker,  for  respondent. 


638  WOODING  v.  J.  WOODING  &  CO. 

Opinion  of  the  Court — STii^es,  J.  [lo  Wash» 

The  opinion  of  the  court  was  delivered  by 

Stii.es,  J. — Upon  the  complaint  of  a  stockholder  of  the 
corporation  known  as  J.  Wooding  &  Company,  the  superior 
court  appointed  a  receiver  of  the  corporate  property,  where- 
upon appellants,  who  were  judgment  creditors,  filed  a  motion 
m  the  stockholder's  action,  to  vacate  the  order  appointing 
the  receiver.  In  aid  of  this  motion  an  affidavit  was  filed 
showing  the  judgment  obtained  by  affiants,  that  the  plain- 
tiff in  the  original  case  was  the  president  of  the  corporation^ 
and  that  no  notice  of  the  application  for  a  receiver  was  given 
to  affiants ;  it  was  also  alleged  that  the  complaint  did  not 
state  facts  sufficient  to  entitle  the  plaintiff  to  the  appoint- 
ment of  a  receiver.  The  court  heard  the  motion,  but  denied 
it,  and  this  appeal  is  from  that  order. 

A  motion  was  made  to  strike  respondent's  brief,  but  we 
shall  not  discuss  or  decide  it,  as  the  result  would  be  the  same 
whether  the  respondent  had  filed  a  brief  or  not. 

Appellants'  first  point  is  that  there  was  really  no  action 
pending,  but  that  the  receivership  was  a  collusive  proceed- 
ing between  the  nominal  plaintiff  and  the  corporation,  in- 
tended to  get  the  property  into  the  hands  of  a  receiver  for 
the  purpose  of  hindering  and  delaying  creditors.  So  far  as 
the  collusion  is  concerned,  nothing  is  more  common  than  for 
a  receiver  to  be  appointed  to  care  for  the  assets  of  an  insol- 
vent corporation  and  distribute  its  assets  ratably  among  its 
creditors,  at  the  suit  of  a  creditor,  a  stockholder,  or  of  the 
corporation  itself.  And  nothing  is  more  proper.  But  when 
such  a  receivership  is  procured  for  the  purpose  of  hindering 
and  delaying  creditors,  the  proceeding  is  obnoxious  to  a 
charge  of  fraud,  and  can  be  set  aside  in  the  same  way  as  any 
other  act,  instrument  or  proceeding  done,  made,  or  taken» 
either  in  or  out  of  a  court ;  that  is,  by  an  action  brought  by 
some  aggrieved  party. 

And  this  leads  us  to  scan  the  method  by  which  the  appel- 
lants have  sought  to  set  aside  the  order  appointing  this  re- 
ceiver. Creditors  are  not  made  parties  to  such  actions,  and 
appellants  were  not  parties  in  this  case.     They  were  not  in- 
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tervenors,  because  the  statute  governing  interventions  does 
not  cx)ver  such  cases,  and  because  they  took  none  of  the 
steps  prescribed  for  the  accomplishment  of  an  intervention. 

They  simply  filed  a  motion  without  leave,  and  proceeded 
to  argue  the  matter  as  though  their  motion  were  a  demurrer 
to  the  sufficiency  of  the  complaint.  Upon  what  specific 
ground  the  motion  was  denied  we  are  not  informed  ;  but  the 
more  appropriate  action  would  have  been  to  strike  the 
motion  and  affidavit  from  the  files. 

As  to  the  appeal,  the  condition  of  the  case  as  stated,  leaves 
us  nothing  to  consider.  The  order  complained  of  was  not 
appealable  for  it  did  not,  and  in  its  nature  could  not,  affect 
any  substantial  right  of  the  appellants,  and  we  have  nothing 
either  to  reverse  or  affirm.  We  can  only  dismiss.  To  ac- 
complish what  they  seek,  appellants  must  have  commenced 
an  equitable  action,  based  on  an  alleged  fraudulent  contri- 
vance to  hinder  and  delay  them  from  collecting  their  judg- 
ment through  the  interposition  of  a  sham  receiver.  When 
they  have  done  that  they  will  have  the  foundation  for  some 
very  pertinent  evidence  in  the  shape  of  the  complaint  filed 
by  the  respondent. 

Appeal  dismissed. 

Dunbar,  C.  J.,  and  Hoyt,  J.,  concur. 


[No.  1546.    Decided  January  8,  1895.] 

In  the  Matter  of  the  Estate  of  William  Renton,  Deceased : 
EuzABETH  W.  Sackman  et  AX.,  Appellants,  v.  John 
A.  Campbei^L,  Executor,  Respondent. 

WILLS — DBVISB  TO  WIFB — DEATH  OF  WIPE  BBPORB  HUSBAND — 
LAPSED  DEVISE— ADOPTION  OP  HEIRS— CONTEST  OP  WILL- 
PLEADINGS. 

A  wife  is  not  a  "relative**  of  her  husband  within  the  term  as 
used  in  §  1467,  Gen.  Stat.,  providing  that  * '  when  any  estate  shall  be 
devised  to  any  child,  grand  child,  or  other  relative  of  the  testator, 
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and  such  devisee  shall  die  before  the  testator,  leaving  lineal  de- 
scendants, snch  descendants  shall  take  the  estate  as  such  devisee 
would  have  done  in  case  he  had  survived  the  testator." 

Code  Froc.,  §207,  in  regard  to  requiring  pleadings  to  be  made  more 
specific  upon  motion,  is  applicable  to  petitions  necessary  in  probate 
practice. 

The  adoption  of  an  heir  is  a  matter  purely  statutory  which  can  be 
accomplished  only  by  strict  compliance  with  the  statute,  and  can 
never  be  sustained  by  mere  presumptions  of  compliance. 

Where  a  wife,  named  as  beneficiary  in  her  husband's  will,  dies  be- 
fore the  testator,  her  children  by  a  former  marriage,  when  they  have 
not  been  legally  adopted  by  the  testator,  cannot  contest  the  legality 
of  a  will  revoking  the  one  in  favor  of  their  mother. 

In  an  action  to  contest  a  will  by  persons  claiming  to  be  children 
of  the  testator,  to  whose  complaint  a  motion  is  interposed  requiring 
it  to  be  made  more  specific  in  stating  whether  they  are  natural  or 
adopted  children,  and,  if  adopted,  how,  when  and  where  it  was  done» 
an  allegation  setting  up  that  the  contestants  believed  they  had  been 
legally  adopted  at  some  time  and  place  not  remembered  or  dis- 
covered, but  evidence  of  which  they  expected  to  produce  at  the  trial, 
does  not  show  such  interest  in  the  will  as  entitles  them  to  contest 
under  the  provisions  of  §  872,  Code  Proc. 

Appeal  from  Superior  Courts  Kitsap  County, 

Burke,  Shepard  &  Woods  and  James  L,  Crittenden^  for 
appellants. 

Struve,  Allen,  Hughes  &  McMicken,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — ^William  Renton  died  on  or  about  the  i8th 
day  of  July,  1891,  at  Port  Blakely,  Kitsap  county.  About 
the  year  1842,  he  was  married  to  Sarah  M.  Sylva,  a  widow. 
In  1870  he  made  a  will  whereby,  after  leaving  a  legacy  to 
each  of  his  sisters,  he  devised  the  residue  of  his  estate  to 
his  wife.  In  1876  he  made  a  second  will,  revoking  the 
former  will,  devising  all  his  estate  to  his  wife  during  her  life, 
but  directing  that  after  her  death,  or  in  case  she  should  not 
survive  the  testator,  the  entire  estate  should  go  to  his  two 
sisters,   Mary  and  Margaret  A.    Campbell.     Mrs.  Renton 


IN  RE  RENTON'S  ESTATE  686 

Jan.  1895.]  Opinion  of  the  Conrt— Stilbs,  J. 

died  intestate  in  May,  1890,  before  the  death  of  her  hus- 
band. The  contestants  are  children  of  Mrs.  Renton  by  her 
first  husband,  and  they  seek  to  set  aside  the  second  will  upon 
the  usual  grounds  of  the  incompetency  of  the  testator,  undue 
influence,  fraud,  etc. 

Their  original  petition  set  forth  simply  that  they  were  the 
only  children  of  William  Renton.  The  respondent,  the  ex- 
ecutor of  the  will,  moved  that  the  contestants  be  required 
to  make  their  petition  more  specific,  to  the  end  that  it  might 
appear  whether  they  claimed  to  be  the  natural  children  of 
William  Renton,  bom  of  his  wife  Sarah  M.,  or  whether 
they  claimed  to  occupy  that  relation  in  some  other  way. 
The  court  made  an  order  in  accordance  with  the  motion, 
and  in  response  thereto  the  petition  was  amended  so  that 
the  second  paragraph  thereof  read  as  follows : 

"Your  petitioners  are  the  natural  children  of  one  Joseph 
Sylva  and  one  Sarah  M.  Sylva,  his  wife,  both  now  deceased, 
and  are  the  lawful  issue  of  the  marriage  of  said  Joseph 
Sylva  and  said  Sarah  M.  Sylva,  his  wife.  But  your  petition- 
ers further  allege  that  after  the  death  of  said  Joseph  Sylva, 
which  occurred  in  or  about  the  year  1840,  said  Sarah  M. 
Sylva,  his  widow,  in  or  about  the  year  1842,  married  said 
William  Renton,  deceased ;  that  at  the  time  of  said  last 
mentioned  marriage,  your  petitioners  were  children  of  tender 
years,  to-wit :  your  petitioner  Elizabeth  W.  Sackman  was 
then  of  about  the  age  of  six  years,  and  your  petitioner 
Mary  A.  Gaffiiey  was  then  of  about  the  age  of  four  years, 
and  they  were  then  living  with  and  in  the  charge  of  their 
mother,  Sarah  M.  Sylva,  and  under  her  natural  guardian- 
ship ;  that  upon  the  contracting  of  said  marriage  between 
said  William  Renton  and  said  Sarah  M.  Sylva,  your  peti- 
tioners were  thereupon  immediately  taken  by  said  William 
Renton  into  his  family  and  reared,  sustained,  educated  and 
in  all  respects  treated  as  his  own  natural  children,  and  he 
thereupon  and  at  all  times  thereafter  called  your  petitioners 
respectively,  and  caused  them  to  be  called  and  known  by 
others  by  his  own  fiamily  name,  as  though  they  were  his 
own  natural  children  bom  to  him  in  lawful  wedlock  ;  that 
after  arriving  respectively  at  the  age  of  majority  each  of 
your  petitioners  contracted  marriage,  and  at  the  time  of 
such  marriage  of  each  of  your  petitioners  respectively,  said 
William  Renton  caused  such  marriage  to  be  celebrated  at 
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his  home  and  the  home  of  his  family,  and  then  and  there 
gave  away  your  petitioners,  respectively,  in  marriage,  as 
his  own  children  respectively,  and  in  all  respects  caused  said 
marriages  to  be  conducted  and  celebrated  as  marriages  of 
his  own  natural  daughters  bom  to  him  in  lawful  wedlock 
and  bearing  his  family  name;  and  that  your  petitioners 
never  knew  or  had  any  reason  to  believe  or  suspect,  till  long 
after  their  respective  marriages  had  been  contracted,  that 
they  were  not  the  natural  children  of  said  William  Renton, 
bom  to  him  in  lawful  wedlock.  Your  petitioners  have  good 
reason  to  believe,  and  they  allege,  that  they  were  duly 
adopted  by  said  WilHam  Renton,  in  accordance  with  law  as 
his  children,  and  that  upon  and  by  such  adoption,  their 
family  name  was  duly  changed  to  the  family  name  of  said 
Renton  ;  but  your  petitioners  have  been  unable  to  ascertain, 
and  do  not  at  present  know,  where,  when,  or  by  what  precise 
formalities  they  were  so  adopted  by  said  Renton,  and  do 
not  know  and  have  been  unable  to  ascertain  where  the  record 
of  such  adoption  exists ;  but  they  believe  that  they  will  be 
able  at  the  proper  time  and  in  the  proper  manner  to  prove 
such  act  of  adoption  to  the  satisfaction  of  this  court,  or  to 
prove  the  loss  of  the  record  thereof,  and  the  contents  and 
purport  of  such  record,  and  your  petitioners  allege  that  by 
reason  of  the  premises  they  are  the  children  and  legal  heirs 
of  said  William  Renton,  deceased,  and  of  his  wife,  said 
Sarah  M.  Renton,  in  manner  and  form  as  aforesaid  ;  and 
they  further  allege  that  said  William  Renton,  deceased,  had 
no  natural  children  born  to  him  in  lawful  wedlock,  and  that 
your  petitioners  are  therefore  the  only  children  and  only 
legal  heirs  of  said  William  Renton,  deceased.  And  your 
petitioners  further  alege  that  they  are,  and  each  of  them  is, 
over  the  age  of  twenty-one  years.*' 

Upon  this  the  respondent  moved  that  the  petition  be  dis- 
missed because  the  allegations  thereof  as  amended  were  so 
indefinite  and  uncertain  that  the  precise  nature  of  the  charge 
was  not  apparent,  because  the  petition  failed  to  show  the 
time,  place  and  particular  manner  of  adoption,  and  under 
what  law  they  were  adopted  by  William  Renton,  or  that 
they  were  adopted  at  all ;  and  because  they  had  bailed  to 
comply  with  the  order  of  the  court  requiring  the  petition  to 
be  made  more  definite  and  certain  in  the  particulars  above 
mentioned.  This  motion  was  sustained  by  the  court  and 
the  petition  was  dismissed. 
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Strictly,  this  appeal  should  involve  only  a  question  of 
practice,  inasmuch  as  the  error  complained  of  is  that  the 
<x>urt  dismissed  the  contest  instead  of  striking  out  the  in- 
sufficient allegations  of  adoption,  leaving  the  remainder  of 
the  petition  to  be  tested  by  the  usual  method  of  demurrer ; 
and  we  are  by  no  means  certain  that  the  contention  of  the 
appellants  in  this  respect  is  not  correct  But  both  sides  of 
the  case,  led  on  by  the  appellants,  have  in  their  briefs  pre- 
sented the  case  here,  as  we  presume  it  was  presented  below, 
as  though  a  general  demurrer  had  been  interposed  by  the  re- 
spondent The  case  has  been  very  ably  argued  by  both 
^des,  and  to  our  minds  the  law  of  the  case,  as  a  whole,  is  so 
clear  that,  however  we  might  be  inclined  to  disapprove  of 
the  practice  adopted,  we  do  not  think  it  would  subserve  any 
good  purpose  to  reverse  the  order  and  send  it  back,  only  to 
have  the  case  return  here,  as  it  almost  certainly  would,  after 
a  demurrer  had  been  filed  and  disposed  of. 

One  point  which  the  appellants  urge  is  that,  however  cor- 
rect the  action  of  the  court  may  have  been  with  regard  to 
the  allegations  of  adoption,  there  is  yet  left  in  the  case  a 
ground  of  contest  which  was  untouched  by  the  proceeding 
had  for  making  the  petition  more  specific,  viz :  that  grow- 
ing out  of  the  fact  that  under  the  will  of  1870,  which  is  the 
only  will  admitted  to  be  genuine  and  provable,  Mrs.  Renton 
was  the  sole  devisee,  and  the  contestants  would  now  take 
the  estate.  The  point  of  the  controversy  upon  this  subject 
is  the  death  of  Mrs.  Renton  before  the  decease  of  her  hus- 
hand.  The  appellants  contend  that,  under  the  statute  of 
this  state,  a  wife  is  a  relative  of  her  husband,  so  that  under 
a  will  containing  a  devise  to  her,  she  dying  first,  her  heirs 
succeed  to  the  estate  as  she  would  have  done  had  she  lived. 
Respondent,  on  the  other  hand,  as  strongly  contends  that 
she  is  not  a  relative  within  the  meaning  of  that  law,  and 
that  upon  her  death,  preceding  that  of  her  husband, 
the  devise  would  lapse.  Counsel  urge  with  much  force 
concerning  this  ground  of  contest,  and  the  matter  of  law 
involved  therein,  that  there  has  been  no  such  disposition 
of  the  pleading  as  the  code  recognizes,  that  is,  by  demur- 
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rer;  and  that  had  they  been  given  an  opportunity,  sup- 
posing a  demurrer  to  this  ground  of  contest  to  have  been 
sustained,  they  might  have  amended  so  as  to  make  the  peti- 
tion good.  Upon  this  point,  however,  we  think  it  may  be 
taken  for  granted  that  the  truth  of  the  matter  is  stated  in 
the  petition,  viz.,  that  Mrs.  Renton  did  die  before  her  hus- 
band. If  so,  no  amendment  cx>uld  change  this  fisLct,  and  it 
is  not  suggested  that  any  amendment  could  be  made  which 
would  take  away  the  legal  force  of  the  fact ;  and  if  the  state 
of  the  law  be  such  that  the  devise  to  Mrs.  Renton,  under 
the  will  of  1870,  would  have  lapsed  upon  her  death,  then 
no  amendment  which  could  possibly  be  made  would  avoid 
the  conclusion  reached  by  the  court,  viz.,  dismissal.  Were 
we  of  the  opinion  that  the  petition  in  any  part  stated  an  in- 
terest appertaining  to  the  contestants,  we  should  treat  the 
motion  to  dismiss  below  as  substantially  a  demurrer,  and 
remand  the  cause  for  further  proceedings. 

The  interest  of  the  appellants  as  children  of  Mrs.  Reaton 
in  the  will  of  the  deceased,  depends  entirely  upon  the  ques- 
tion whether  or  not  their  mother  was  a  relative  of  the  testa- 
tor  within  the  meaning  of  Gen.  Stat,  §  1467.  This  section 
reads  as  follows : 

**  When  any  estate  shall  be  devised  to  any  child,  grand- 
child, or  other  relative  of  the  testator,  and  such  devisee 
shall  die  before  the  testator,  leaving  lineal  descendants,  such 
descendants  shall  take  the  estate,  real  and  personal,  as  such 
devisee  would  have  done  in  case  he  had  survived  the  tes- 
tator.'' 

It  is  conceded  by  the  appellants  that  courts  have  many 
times,  and  in  fact  almost  uniformly,  held  that  the  "  rela- 
tive'* meant  by  this  section  does  not  include  the  wife,  or 
any  other  relative  by  aflRnity,  but  embraces  only  relatives 
by  consanguinity.  Of  course,  decisions  have  been  based 
upon  the  language  of  the  several  statutes  passed  upon,  and 
the  exact  words  used  differ  widely ;  but  in  none  of  them  do 
we  find  a  stronger  intimation  from  the  language  itself  that 
the  relative  mentioned  is  a  relative  by  consanguinity  than 
in  our  own.     The  use  of  the  words  **  child*'  and  "grand- 
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child/*  followed  immediately  by  the  word  ** relative" 
would,  we  think,  naturally  lead  one  without  technical 
knowledge  of  the  subject  to  infer  that  the  statute  meant 
other  relatives  of  the  same  kind.  A  child  or  grandchild  is 
the  natural  devisee  of  a  testator,  and  when  the  statute 
couples  them  with  an  allusion  to  other  relatives,  it  leads  the 
mind  at  once  to  argue  that  it  is  other  relatives,  to  whom 
the  testator  would  naturally  have  intended  to  devise  his 
estate,  that  are  meant. 

Counsel  argue  with  great  force  and  much  plausibility 
that  in  this  state  a  regard  for  the  wife  is  so  strongly  dis- 
played by  the  statutes  relating  to  descent  and  community 
property  that  a  different  position  should  be  taken.  The 
statutes  of  descent,  it  is  said,  make  the  wife  an  heir  of  her 
husband.  Gen.  Stat.,  §§1480,  1482,  1495.  But,  while  all 
this  is  true,  we  feel  no  impulse  coming  from  the  statute  to- 
wards enlarging  its  provisions-  In  the  case  of  community 
property  the  wife  has  an  interest  of  her  own,  but  the  law 
recognizes  the  right  of  the  husband  to  devise  by  will  his 
interest  in  the  community  property  and  his  separate  estate 
as  he  may  see  fit,  but  only  to  the  same  extent  that  the  like 
privilege  is  accorded  to  the  wife.  On  the  other  hand,  this 
same  law  undertakes,  by  §  1467,  to  supply  a  devisee  in  such 
chance  cases  as  the  testator  might  not  have  provided  for  in 
his  will,  and  this  provision  is  as  absolute  as  any  other. 
Upon  a  devise  to  a  child,  grandchild,  or  other  relative  by 
consanguinity,  it  would  be  naturally  supposed  that  a  testa- 
tor would  intend  that  his  property,  upon  the  death  of  the 
devisee  before  his  own  death,  should  inure  to  the  benefit 
of  the  lineal  descendants  of  his  devisee,  because  such  de- 
scendants would  in  fact  be  his  relatives  for  whose  welfare 
he  might  be  supposed  to  have  a  concern  of  like  character 
and  only  differing  in  degree  from  that  which  he  would  feel 
towards  the  devisee  himself.  But  in  the  case  of  a  wife, 
although  a  husband  might  acquire  a  great  affection  for  her 
children  by  a  former  husband,  yet  the  rule  contended  for, 
if  established,  would  not  stop  with  her  children.  She 
might  have  had  no  children,  and  the  husband's  estate  de- 
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vised  by  a  will  leaving  the  whole  to  her  might,  upon  his 
death,  coming  suddenly  after  that  of  the  wife,  descend  to 
utter  strangers  to  him,  to  the  deprivation  of  those  for  whom 
he  would  be  supposed  to  have  the  most  solicitude  after  his 
wife  herself. 

The  law  upon  this  subject  has  been  so  long  and  so  well 
settled,  and  it  is  so  easily  within  the  power  of  a  testator  to 
change  or  modify  or  renew  a  will,  that,  notwithstanding  all 
that  our  statutes  have  accomplished  in  the  way  of  placing 
married  women  upon  a  just  footing  with  regard  to  the  estates 
of  their  husbands,  we  believe  that  a  change  of  the  kind  sug- 
gested and  contended  for  by  the  appellants  would  simply 
tend  to  work  an  unsatisfactory  confusion  in  the  domain  of  the 
settlement  of  decedents'  estates.  The  leading  cases  upon 
this  subject  are : 

Esiy,  Admr,,  v.  Clark,  loi  Mass.  36  (3  Am.  Rep,  320)  ; 
Mann  v.  Hyde,  71  Mich.  278  (39  N.  W.  78);  Cleaver  v. 
Cleaver,  39  Wis.  96  (20  Am.  Rep.  30)  ;  Praiker  v.  Prather, 
58  Ind.  141  ;  Varrell  v,  Wendell,  20  N.  H.  432  ;  Dtckms  v. 
New  York  Central  R.  R.  Co,,  23  N.  Y.  158 ;  Drake  v.  Gil- 
more,  52  N.  Y.  ^Sg  ;^irzmdall  v.  Story,  108  Mass.  382; 
Roper,  Legacies  (2  Am.  ed.),  117. 

The  practice  of  requiring  the  petition  to  be  made  more 
specific  is  justified  by  the  statute.  Code  Proc.,  §  207,  which, 
although  it  was  originally  passed  as  a  part  of  the  Code  of 
Civil  Procedure  and  not  as  a  part  of  the  probate  practice 
act,  contains  nothing  more  than  a  statutory  declaration  of 
what  courts  of  general  jurisdiction  may  do,  and  ought  to  do; 
in  all  cases,  in  order  that  parties  maybe  advised  of  theis.sues 
which  they  are  required  to  meet. 

The  vital  matter  at  the  threshold  of  the  contestants'  case 
was  that  they  should  show  that  they  had  an  interest  in  the 
will.  Code  Proc,  §  872.  Without  such  interest  they  had  no 
standing  in  the  court,  either  to  test  the  manner  of  making 
the  will,  or  the  condition  of  the  testator's  mind  when  he 
made  it.  They  alleged  that  they  were  the  children  of  the 
testator,  but  the  respondent  was  in  a  position  to  know  that 
they  were  not  the  natural  children  of  William  and  Sarah  M. 
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Renton,  and  having  brought  that  fact  to  the  knowledge  of 
the  court,  it  was  no  abuse  of  the  court's  discretion  to  require 
that  appellants  set  forth  the  facts  of  their  claim  to  be  the 
children  of  the  testator.  So  far  appellants  do  not  strongly 
criticise  the  action  of  the  court.  The  main  contention  is  that 
the  order  to  dismiss  was  made  as  a  penalty  for  appellants^ 
fiailure  to  specify  particulars  which  they  were  not  able  to 
specify  at  the  time  they  were  called  upon.  Under  their 
oaths  they  declared  that  they  had  gone  as  far  as  the  facts 
within  their  knowledge  would  permit,  and  that  they  relied 
upon  investigation  which  they  would  make  before  the  time 
of  the  final  hearing  to  supply  the  necessary^roofs.  But  the 
statute  does  not  contemplate  such  an  outcome  of  a  motion  to 
make  more  specific,  for  it  supposes  that  a  pleader  has,  at 
the  commencement  of  his  action,  enough  facts  in  his  posses- 
sion to  serve  as  a  basis  for  the  necessary  affirmative  allega- 
tions. Not  that  he  is  to  be  required  to  plead  his  evidence, 
but  that  he  should  know  and  set  forth  his  ultimate  facts. 
The  ultimate  facts  in  this  instance,  however,  were  the  law 
and  the  manner  of  the  adoption,  if  it  occurred  in  a  foreign 
state,  and  the  manner,  if  it  occurred  in  this  state.  But  if 
we  read  the  amended  petition  we  shall  find  that  it  fell  far 
short  of  a  sufficient  pleading,  for,  stripped  of  all  else,  it  pre- 
sented but  two  defined  positions,  first,  that  adoption  should 
be  presumed  by  prescription  after  the  manner  of  titles  by 
adverse  possession  ;  second,  that  the  appellants  believed  they 
had  been  legally  adopted  at  some  time  and  place  not  remem- 
bered or  discovered. 

Had  any  other  sufficient  interest  been  stated  in  the  peti- 
tion, it  would  have  been  error  to  dismiss  the  whole  case 
because  of  this  failure  to  sufficiently  specify  the  particulars 
of  the  adoption,  since  there  is  no  appearance  of  contumacy 
on  the  part  of  the  appellants ;  but  the  court  was  fairly 
called  upon  to  test  the  strength  of  this  portion  of  the  plead- 
ing, and  it  committed  no  error  in  doing  so.  Practically  the 
amendment  did  not  specify  anything,  for  it  reduced  the 
petition  from  a  certain  allegation  that  the  appellants  were 
the  children  of  the  testator,  to  the  uncertain  one  that  they 
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believed  they  were  his  children  by  adoption,  or  that  they 
ought  to  be  considered  so  by  reason  of  the  treatment  they 
had  received  from  their  stepfather  and  the  length  of  time 
which  had  elapsed  since  his  marriage  with  their  mother. 

But  the  answer  to  these  positions  is,  in  the  first  place, 
that  adoption  has  never  been  sustained  by  mere  presump- 
tions, and  that  the  doctrine  of  title  by  adverse  possession  is 
one  adopted  by  the  law  for  the  sake  of  quieting  disputes 
and  not  for  the  purpose  of  furnishing  a  ground  for  raising 
them.  Without  a  statute,  or  without  compliance  with  a 
statute,  there  is  no  such  thing  in  our  law  as  the  adoption  of 
an  heir.  Adoption  was  not  known  to  the  common  law,  and 
is  a  matter  purely  statutory.  Courts  have  passed  upon  this 
question  frequently,  and  have  adhered  with  much  strictness 
to  this  rule.  Morrison  v.  Estate  of  Sessions,  70  Mich.  297 
(14  Am.  St.  500 ;  38  N.  W.  249);  Ross  v,  Ross,  129  Mass, 
243  (37  Am.  Rep.  321);  Tyler  v.  Reynolds,  53  Iowa,  146 
(4  N.  W.  902) ;  In  re  Estate  of  Stevens^  83  Cal.  322  (23 
Pac.  379,  17  Am.  Rep.  252);  Ex  parte  Clark,  87  Cal.  638 
(25  Pac.  967);  Furgeson  v,  Jones,  17  Or.  204  (20  Pac  842, 
II  Am.  Rep.  808);  Schouler,  Dom.  Rel.,  232. 

We  hold,  therefore,  that  the  action  of  the  court  in  finding 
the  amendment  insufficient  by  reason  of  its  indefinitenessand 
uncertainty,  was  properly  taken,  and  that  upon  the  whole 
case  the  order  should  be  affirmed.  Respondent  will  not  re- 
cover for  first  thirty-six  excess  pages  of  brief. 

Dunbar,  C.  J.,  and  Hoyt  and  Scott,  JJ.,  concur. 


[No.  1589.    Decided  January  8,  1895.] 

Anna  B.  Harrington  et  al..  Appellants,  v.  E.  W.  John- 
son BT  AL.,  Respondents. 

MECHANICS*     LIEN     UPON    PARTNERSHIP     LAND— PORBCLOSUR^* 

PARTIES. 

In  an  action  for  the  foreclosure  of  a  mechanics*  lien  upon  partner 
ship  real  estate,  the  wives  of  the  partners  are  not  necessary  parties. 
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such  property  being  in  equity  a  fund  for  the  payment  of  the  indebted- 
ness of  the  partnership,  unaffected  by  any  contingent  rights  the 
wives  may  have  therein  after  the  settlement  of  the  partnership 
affairs. 

Appeal  from  Superior  Courts  King  County. 

Carr  &  Preston^  for  appellants. 

Allen  &  Powell^  Stratum^  Lewis  &  Gilman  and  Burleigh 
&  Gamble^  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

HoYT,  J. — From  1880  until  1892,  W.  A.  Harrington  and 
Andrew  Smith  were  partners.  During  that  time  they  ac- 
quired title  to  certain  real  estate  in  the  city  of  Seattle  with 
partnership  funds  and  for  the  purposes  of  the  partnership, 
and  erected  thereon,  also  for  the  purposes  of  the  partnership, 
a  certain  brick  and  stone  building.  The  defendant,  £.  W. 
Johnson,  furnished  material  to  be  used  in  the  building,  and 
not  having  been  paid  therefor,  filed  a  notice  of  lien,  and 
sought  to  secure  payment  by  a  suit  to  foreclose  the  same.  In 
such  suit  the  members  of  the  partnership  were  made  parties 
defendant,  but  their  wives  were  not.  The  result  was  a  decree 
of  foreclosure  against  the  defendants  named  and  an  order 
that  the  building  and  the  land  upon  which  it  stood  should  be 
sold  in  satisfaction  thereof.  This  action  was  brought  to  re- 
strain a  sale  of  the  property  upon  process  issued  to  enforce 
said  decree.  The  claim  of  the  plaintiffs  and  appellants  is 
that  the  decree  is  void  for  the  reason  that  the  wives  of  the 
partners  were  not  made  parties  to  the  foreclosure  proceed- 
ing. 

It  is  contended  that  under  the  rule  established  by  this 
court  in  the  case  of  Littell  &  Smyihe  Manufacturing  Co,  v. 
Miller^  3  Wash.  480  (28  Pac.  1035),  the  wives  were  neces- 
sary parties.  If  they  had  any  interest  in  the  property, 
which  could  be  asserted  in  a  court  of  equity  against  the 
rights  of  the  creditors  of  the  partnership,  this  contention 
must  be  sustained.  Under  the  circumstances  did  they  have 
any  such  interest  ? 
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We  have  carefully  examined  the  question  as  to  the  effect 
of  the  partnership  relation  upon  the  status  of  real  estate 
held  by  one  or  all  of  its  members  for  the  use  of  the  partner- 
ship, and  have  sought  to  ascertain  to  what  extent,  if  at  all, 
the  common  law  rule  upon  this  question  has  been  changed  by 
conditions  existing  in  this  country,  or  by  express  statutory 
enactment.  Such  examination  has  led  us  to  believe  that, 
so  far  as  the  application  of  such  real  estate  to  the  satisfaction 
of  partnership  debts,  there  has  been  little  or  no  change  in 
the  common  law  rule.  In  most,  if  not  all,  of  the  states  it  is 
the  settled  doctrine  that  the  property  of  the  partnership,  in- 
cluding its  real  estate,  is  in  equity  a  fund  for  the  payment  of 
the  indebtedness  of  the  partnership,  and  the  adjustment  of 
its  affairs  between  the  partners,  and  that  the  right  of  the 
partnership  to  use  all  of  its  property  for  that  purpose  is  in 
no  manner  affected  by  any  contingent  rights  which  the  wives 
of  the  respective  partners  may  have  in  the  property  after  the 
settlement  of  the  partnership  affairs.  Shanks  v.  Klein,  104 
U.  S.  18  ;  Bopp  V,  Fox,  63  111.  540 ;  Logan  v.  Greenlaw,  25 
Fed.  299 ;  Lenow  v.  Fones  (Ark.)  4  S.  W.  56 ;  Malory  v, 
/Russell,  71  Iowa,  63  (32  N.  W.  102,  60  Am.  Rep.  776);  i 
Lindley,  Partnership  (Ewell's  2d  ed.),  p.  755,  note. 

Nothing  in  our  statute  has  been  called  to  our  attention 
which  authorizes  a  departure  from  the  rule  above  announced. 
It  follows  that  the  property  in  question  could  have  been  ap- 
plied to  the  payment  of  partnership  debts  by  the  action  of 
the  several  partners  without  any  action  on  the  part  of  their 
wives.  Hence  the  wives  were  not  necessary  parties  to  a  suit 
in  equity  waged  by  a  creditor  for  the  purpose  of  subjecting 
such  property  to  the  payment  of  the  partnership  indebted- 
ness. It  follows  that  the  decree  in  question  was  not  void, 
and  that  the  equities  to  be  enforced  thereunder  were  superior 
to  those  of  the  plaintiffs. 

The  judgment  will  be  afl&rmed. 

Dunbar,  C.  J.,  and  Scott,  J.,  concur. 

Stiles,  J.  (concurring-), — ^Inasmuch  as  the  only  point 
made  by  appellants  was  based  upon  their  endeavor  to  have 
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this  court  review  and  overrule  Turner  v.  Bellingham  Bay 
Lumber,  etc.,  Co,,  9  Wash.  484  (37  Pac.  674),  I  think  it 
well  that  something  be  said  concerning  that  case,  as  the 
ground  of  the  decision  seems  not  to  have  been  apprehended. 

The  deduction  from  that  case  suggested  by  appellants  is 
that  in  this  state  no  injunction  can  be  issued  to  restrain  a 
sale  where  the  real  owner  of  the  property  levied  upon  is  not 
the  judgment  debtor,  or  where  from  the  existence  of  facts 
dehors  the  record  a  purchaser  would  not  get  title  to  the  sub- 
ject matter  of  the  sale ;  nor  would  an  action  to  remove  a 
doud  and  quiet  title  lie  for  the  same  reason.  It  will  clear 
up  this  matter,  perhaps,  if  it  is  stated  that  in  the  Tutnet  case 
no  such  question  was  raised  or  discussed  at  any  time,  and 
there  was  no  thought  of  deciding  it.  The  simple  question 
there  was  whether,  in  a  mechanic's  lien  case,  where  the  limit 
of  time  is  very  short  for  the  commencement  of  the  action , 
and  the  issuance  of  an  injunction  would  have  the  effect  to 
forever  defeat  the  lien,  a  court  of  equity  ought  to  interfere 
in  behalf  of  parties  whose  only  rights  could  be  fully  pro- 
tected in  the  manner  pointed  out.  The  issuance  of  an  in- 
junction lies  in  the  sound  discretion  of  a  court,  and  does  not 
follow  as  a  matter  of  course  in  every  case  where  a  grievance 
can  be  stated  ;  and  where  the  equities  of  the  plaintiff  are  not 
clear  and  stronger' than  those  of  the  defendant,  or  where 
some  other  available  course  will  afford  full  protection  to  the 
plaintiff  for  all  his  just  rights,  the  writ  ought  to  be  and  is 
uniformly  denied. 

I  concur  in  the  principal  opinion. 


[No.  X095.    Decided  January  zo,  1895.] 

The  State  of  Washington,   Respondent,  v.  Champ 
Payne,  Appellant, 

HOMICIDB information VARIANCB EVIDBNCE REQUIRING 

PROSBCUTION  to  PRODUCE  WITNESS— DISCRETION   OF  COURT — 

PRESUMPTION  FROM  KII^LING. 

In  a  prosecution  upon  an  information  charging  certain  defendants 

mith  having  killed  the  deceased  by  the  use  of  a  knife  held  by  them^ 
80-loW 
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there  is  not  a  material  variance  when  the  proof  shows  that  the  larA 
was  held  and  the  blow  struck  by  another  person  than  is  charged  in 
the  information,  it  further  appearing  that  defendants  aided  and 
abetted  such  person,  and  that  the  blow  was  in  pursuance  of  a  con- 
spiracy on  their  part  to  terrorize  the  community. 

In  a  prosecution  for  murder,  wherein  it  is  sought  to  show  that  the 
crime  was  the  result  of  a  concert  of  action  among  four  persons  to  ter- 
rorize the  community,  the  acts  and  statements  of  the  defendant  on 
trial  and  those  of  the  others  in  his  presence,  prior  to  the  commence- 
ment of  the  assault,  are  admissible  in  evidence  for  the  pmpose  of 
placing  the  jury  in  possession  of  the  circumstances  leading  up  to  the 
assault. 

A  motion  requiring  the  prosecution  in  a  criminal  case  to  call  cer- 
tain specified  persons,  who  are  alleged  to  have  equal  or  superior 
knowledge  of  the  facts  with  the  witnesses  already  called  by  the 
prosecution,  is  a  matter  addressed  to  the  discretion  of  the  trial  court, 
and  its  ruling  thereon  will  not  be  disturbed  imless  a  clear  abuse  of 
discretion  is  shown. 

The  prosecution  is  not  required  to  produce  for  the  consideration 
of  the  jury  all  the  evidence  within  its  knowledge  which  would  have 
a  tendency  to  throw  light  upon  the  matter  in  issue,  irrespective  of 
its  tendency  to  convict  or  acquit  the  defendant,  but  may  confine  its 
efforts  to  bringing  out  the  facts  favorable  to  its  side. 

Where  a  homicide  has  been  proven,  the  presumption  is  that  it  was 
murder  in  the  second  degree,  and  such  presumption  must  be  given 
force  unless  there  is  something  in  the  case  to  rebut  it. 

Appeal  from  Superior  Courts  Whitman  County. 

Defendant  was  tried  separately  upon  the  following  infor- 
mation, viz:  ** Comes  now  J.  N.  Pickrell,  prosecuting  and 
county  attorney  for  the  county  of  Whitman,  State  of  Wash- 
ington, and,  by  his  information,  accuses  Samuel  McCown, 
Charles  McCown  and  Champ  Payne  of  the  crime  of  murder 
in  the  first  degree,  committed  as  follows,  to  wit :  That  the 
said  Samuel  McCown,  Charles  McCown  and  Champ  Payne, 
in  the  county  of  Whitman,  in  the  state  of  Washington,  on 
the  5th  day  of  November,  eighteen  hundred  and  ninety-two, 
did  then  and  there  feloniously  and  purposely  and  of  their 
deliberate  and  premeditated  malice,  kill  and  murder  Lang- 
ford  Summers,  by  then  and  there  feloniously  and  purposely 
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and  of  their  deliberate  and  premeditated  malice,  cutting 
and  mortally  wounding  him,  the  said  Langford  Summers, 
with  a  knife  then  and  there  had  and  held  by  them,  the  said 
Samuel  McCown,  Charles  McCown  and  Champ  Payne,  con- 
trary to  the  form  of  the  statute,**  etc. 

In  connection  with  the  failure  of  the  prosecution  to  put^in 
evidence  the  alleged  dying  statement  of  the  deceased,  as 
well  as  their  refusal  to  place  all  the  witnesses  acquainted 
with  the  homicide  upon  the  stand,  the  defendant  requested 
the  following  instruction,  which  the  court  refused  to  give,  to 
wit :  **  The  state,  gentlemen  of  the  jury,  in  the  administra- 
tion of  the  law,  demands  only  that  justice  be  done.  It  is 
therefore  important  that  the  state  should  produce  for  the  con- 
sideration of  the  jury  all  the  evidence  which  would  have  a 
tendency  to  throw  light  upon  the  matter  in  issue,  and  if  you 
find  that  the  state  neglected  or  refused  to  produce  any 
matter  of  evidence  in  its  possession  that  would  have  a 
direct  tendency  to  either  acquit  or  convict  the  defendant, 
you  are  justified  in  drawing  an  inference  seriously  unfavor- 
able to  the  prosecution." 

James  A,  HaighizxA  J,  N.  PickreU^  Prosecuting  Attorney, 
for  the  State. 

Witnesses  indorsed  on  information  must  be  summoned,  but  need 
not  be  called.  Wharton,  Crim.  PI.  &  Pr.,  565 ;  i  Bish.  Crim.  Proc,  % 
966  c ;  State  v.  Cain,  20  W.  Va.  679 ;  Morrow  v.  State,  57  Miss.  836 ; 
State  V.  Eaton,  75  Mo.  586 ;  State  v,  JRusselt,  32  Pac.  854.  No  duty 
rests  on  the  prosecution  to  call  all  eye  witnesses,  where  the  testimony 
of  those  called  is  positive  and  covers  the  whole  affray.  State  v, 
AfcGakey,  55  N.  W.  753,  containing  a  very  complete  review  of  the 
authorities.  The  Michigan  rule  is  not  undeviatingly  applied,  even  in 
that  state.    People  v.  Harris^  95  Mich.  87. 

Thomas  C.  Griffitts  and  Chadwick  &  Fullerton,  for  appel- 
lant. 

The  state  must  call  the  eye  witnesses  to  the  whole  of  the  res  gestae ^ 
the  facts  out  of  which  the  trial  grows,  or  such  a  number  as  shall  give 
rise  to  the  belief  that  any  further  number  would  be  cumulative. 
Territory  v,  Hanna,  5  Pac.  252  ;  Hurd  v.  People,  25  Mich,  405 ; 
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Maker  v.  People^  lo  Mich.  212 ;  Wellar  v.  People^  30  Mich.  16 ; 
Thomas  v.  People ^  39  Mich.  309;  People  v.  Gordon^  40  Mich.  716; 
Petl  V.  Commonwealth,  4  Am.  Crim.  Rep.  562  ;  3  Greenl.  Ev.  29 '» 
Wharton,  Crim.  Ev.,  §  448 ;  i  Roscoe,  Crim.  Ev.  (8th  ed.),  p.  210 ;  Rex 
V.  Holden,  8  Car.  &  P.  609 ;  Rex  v,  Sironer,  i  Car.  &  K.  650 ;  Rex  v. 
Chapman,  8  Car.  &  P.  558. 

Tile  opinion  of  the  court  was  delivered  by 

Hoyt,  J. — Appellant  was  charged  with  murdet  in  the 
first  degree.  Trial  resulted  in  a  verdict  of  guilty  of  man- 
slaughter. Prom  the  sentence  therefor  appellant  has  prose- 
cuted this  appeal. 

He  first  claims  that  the  judgment  and  sentence  should  be 
reversed,  for  the  reason  that  the  information  did  not  state 
facts  sufficient  to  constitute  an  oflFense.  He  fails  to  point 
out  wherein  it  is  insufficient,  or  to  cite  any  authorities  upon 
the  subject.  The  information  is  in  substantially  the  same 
form  as  those  in  common  use,  and  such  form  has  been  ap- 
proved by  this  court.  See  State  v.  Day^  4  Wash.  104  (29 
Pac.  984). 

The  next  ground  for  reversal  is  that  there  was  a  variance 
between  the  charge  and  the  evidence  introduced  at  the  trial. 
The  information  charged  the  appellant,  jointly  with  two 
other  persons,  with  having  killed  the  deceased  by  the  use  of 
a  certain  weapon  therein  described.  Upon  the  trial  it  ap- 
peared that  one  Ed.  Hill  was  the  person  who  probably  in- 
flicted the  wound  which  it  is  claimed  caused  the  death  of 
the  injured  party,  and  that  the  appellant  and  those  joined 
with  him  aided  and  abetted  the  assault  during  which  the 
wound  was  inflicted.  Under  our  statute,  an  information  is 
sufficient  if  the  oflfense  is  charged  in  direct  language,  and 
the  facts  accompanying  it  are  not  so  mis-stated  as  to  preju- 
dice the  defendant  in  making  his  defense.  Prom  this  fact 
we  feel  compelled  to  hold  that  the  information  was  sufficient. 
There  might  be  cases  where  the  charge  that  one  had  com- 
mitted a  crime  could  not  be  established  by  evidence  that  he 
had  aided  and  abetted  another,  but,  under  the  circumstances 
of  this  case,  this  variance,  if  variance  it  was,  was  not  so 
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material  that  the  judgment  should  be  reversed  on  account 
thereof. 

The  third,  fourth  and  fifth  assignments  of  error  relate  to 
substantially  the  same  ruling.  Evidence  was  admitted  over 
the  objection  of  the  defendant  as  to  the  acts  and  statements 
of  the  appellant,  and  those  joined  with  him  and  the  said 
Hill,  at  a  time  prior  to  the  commencement  of  the  assault  in 
which  the  fatal  wound  was  inflicted.  The  court  allowed 
such  statements  only  to  be  put  in  evidence  as  were  made  by 
the  appellant  or  by  one  of  the  others  in  his  presence,  and 
for  that  reason  we  think  no  error  was  committed  in  the  ad- 
mission of  the  testimony  objected  to.  The  statements  and 
acts  of  the  appellant,  or  those  to  which  he  was  a  party, 
were  admissible  for  the  purpose  of  showing  the  surround- 
ings and  circumstances  which  culminated  in  the  assault. 
The  ]vLry  were  entitled  to  know  the  state  of  mind  of  the 
defendant  and  those  with  whom  he  was  so  intimately  associ- 
ated. Such  knowledge  would  better  enable  them  to  deter- 
mine the  facts  connected  with  the  assault  itself.  This 
evidence  was  therefore  admissible  for  the  purpose  of  placing 
the  jury  in  possession  of  the  circumstances  which  led  up  to 
the  assault  in  which  the  fatal  wound  was  inflicted.  It  was 
also  admissible  by  reason  of  the  concert  of  action  between 
the  appellant  and  those  joined  with  him  in  the  information 
and  the  said  Hill  in  the  doing  of  unlawful  acts  which  re- 
sulted in  the  homicide.  To  our  minds  it  clearly  appeared 
from  the  proofs  that  these  persons  were  acting  in  unlawful 
concert.  By  reason  of  such  concert  they  sought  to  intimi- 
date those  with  whom  they  came  in  contact  in  the  town  of 
Garfield,  and  intended  to  jointly  resist  arrest  by  its  authori- 
ties. Such  facts  were  shown  as  to  satisfy  us  that  there  was 
a  deliberate  intention  to  which  these  four  were  parties,  to 
terrorize  the  law-abiding  people  of  Garfield,  and  resist  any 
attempt  on  the  part  of  its  ofl&cers  to  arrest  them  for  so  doing, 
and  that  it  suflSciently  appeared  from  the  proofs  that  the 
assault  in  which  the  homicide  was  committed  was  brought 
about  by  their  acts  in  pursuance  of  such  intention.    This 
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being  so  the  court  could  have  rightfully  opened  the  door  as 
to  the  statements  and  actions  of  one  or  all  of  these  parties 
much  wider  than  it  did.  Under  the  circumstances  shown, 
the  ruling  of  the  court  upon  this  question  was  at  least  as 
favorable  to  the  appellant  as  the  law  required. 

Assignments  six,  seven  and  eight  grow  out  of  the  action 
of  the  court  in  denying  appellant's  motion  that  the  prosecu- 
tion be  required  to  call  certain  persons  therein  specified  who, 
it  was  alleged,  had  equal  or  superior  knowledge  of  the  facts 
with  the  witnesses  already  called  by  the  prosecution.  This 
ruling  presents  an  important  question  of  law — one  upon 
which  the  authorities  cannot  be  harmonized.  In  some  of 
the  states  the  rule  contended  for  by  appellant  has  been  ad- 
hered to  with  great  strictness,  and  the  prosecution  has  been 
required,  at  the  instance  of  the  defendant,  to  call  any  one 
having  knowledge  of  circumstances  connected  with  the  com- 
mission of  the  crime.  In  other  states  the  rule  has  been  laid 
down  that  the  prosecution  need  offer  only  such  evidence  as 
it  deems  proper  ;  while  in  still  others  it  has  been  held  that 
it  is  a  matter  within  the  sound  discretion  of  the  trial  court, 
and  that  its  ruling  in  regard  thereto  will  not  be  disturbed  on 
appeal  unless  a  clear  abuse  of  discretion  is  shown.  The  lat- 
ter, in  our  opinion,  is  the  correct  rule.  The  trial  court  is 
always  in  a  better  situation  to  understand  the  peculiar  cir- 
cumstances surrounding  the  trial  than  is  the  appellate  court, 
and  it  can  be  safely  left  to  it  to  determine  when  justice  and 
fair  dealing  demand  that  the  prosecution  be  required  to  in- 
troduce any  particular  line  of  evidence  which  it  has  seen  fit 
not  to  offer  of  its  own  motion.  Under  our  system  of  crim- 
inal trials  the  defendant  is  not  entitled  to  the  same  consider- 
ation that  he  was  under  the  rules  which  prevailed  in  remote 
times  at  common  law.  At  that  time  the  defendant  was  not 
in  a  situation  to  enlighten  the  court  and  jury  as  to  the  cir- 
cumstances surrounding  the  commission  of  the  alleged  of- 
fense, and  it  was  but  right  that  the  prosecution  should  be 
required  to  put  in  all  the  evidence  within  its  knowledge 
which  tended  to  throw  light  upon  the  subject.  At  the 
present  time,  a  defendant  appears  with  every  facility  for  put- 
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ting  before  the  jury  any  fact  connected  with  the  transaction 
which  may  have  been  omitted  or  insufficiently  shown  by  the 
prosecution.  He  is  assisted  by  able  counsel,  and  there  is  no 
reason  why  the  prosecution  should  be  called  upon  in  his  in- 
terest to  produce  proof  which  in  its  opinion  will  not  promote 
the  ends  of  justice. 

What  we  have  said  in  reference  to  this  question  applies  as 
well  to  the  15th  assignment  of  error.  The  same  line  of  rea- 
soning which  sustains  the  action  of  the  court  in  refusing  to 
require  the  prosecution  to  call  all  witnesses  who  had  knowl- 
edge of  the  transaction  will  likewise  sustain  the  action  of 
the  prosecution  in  failing  to  produce  the  alleged  dying  state- 
ment of  Langford  Summers,  and  the  action  of  the  court  in 
refusing  to  give  the  instruction  which  it  was  claimed  was 
made  necessary  by  the  action  of  the  prosecution.  It  is  true, 
as  argued  by  appellant,  that  the  prosecution  never  requires 
a  victim ;  all  it  desires  is  that  justice  may  be  done.  But  it 
does  not  follow  that  it  is  not  justified  in  acting  in  a  certain 
degree  as  a  partisan.  The  object  of  a  trial  is  that  all  the 
fects  may  be  made  to  appear.  If  the  prosecution  is  com- 
pelled to  bring  out  the  facts  favorable  to  the  defendant  as 
well  as  those  against  him,  and  its  action  is  supplemented  by 
the  efforts  of  the  defendant,  aided  by  able  counsel,  which 
may  be  and  are  entirely  partisan,  it  is  evident  that  more 
emphasis  will  be  placed  upon  the  facts  upon  one  side  than 
upon  the  other.  To  avoid  this  it  is  but  natural  and  proper  that 
the  prosecution  should  content  itself  with  bringing  out  the 
facts  favorable  to  its  side,  and  leave  to  the  defendant  the  duty 
of  showing  those  in  his  favor.  In  this  way  the  facts  will  be 
fairly  presented  to  the  jury  for  their  consideration,  and  they 
will  be  better  enabled  to  arrive  at  the  truth  than  they  would 
with  the  additional  emphasis  on  one  side,  which  would  re- 
sult from  the  rule  contended  for  by  the  defendant.  At  this 
time,  and  under  the  rules  which  now  obtain  in  the  trial  of 
criminal  cases,  there  is  no  reason  why  the  prosecution  should 
not  be  allowed  to  present  its  own  case  in  its  own  way,  and 
the  defendant  be  required  to  do  the  same.  Special  cases  re- 
quire a  different  rule.     But  whether  or  not  the  circumstances 
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call  for  a  change  must  be  left  to  the  sound  discretion  of  the 
trial  court. 

The  ninth  assignment  of  error  grows  out  of  questions 
arising  upon  the  introduction  of  expert  proof  as  to  the  cause 
of  the  death  of  the  injured  party.  We  have  examined  the 
course  of  the  prosecution  and  of  the  court  in  that  regard, 
and  are  satisfied  that  no  error  to  the  prejudice  of  the  defend- 
ant was  committed. 

The  other  assignments  of  error  grew  out  of  the  action  of 
the  court  in  giving  certain  instructions  to  the  jury,  and  in 
refusing  to  give  those  asked  for  by  appellant.  In  addition 
to  these  alleged  errors  there  are  some  other  reasons  for  rever- 
sal suggested  in  the  briefs,  but  they  have  been,  or  will  be, 
sufficiently  answered  by  the  discussion  upon  other  points. 
As  to  such  instructions  we  shall  only  say  that  the  learned 
court,  in  the  most  painstaking  and  careful  manner,  attempted 
to  discharge  its  full  duty  to  the  public  and  to  the  defendant, 
and,  in  our  opinion,  succeeded  admirably.  With  a  single 
exception,  which  we  shall  hereafter  discuss,  the  instructions 
when  taken  together  were  sustained  by  the  authorities  and 
were  as  favorable  to  the  defendant  as  he  could  ask.  If  any 
criticism  was  to  be  made,  it  would  be  that  they  entered  more 
into  detail  than  was  necessary.  The  whole  law  applicable 
to  the  case,  in  every  aspect,  was  fully  covered.  Hence  no 
error  was  committed  in  refusing  to  give  the  instructions  spe- 
cifically requested  by  the  defendant. 

The  instruction  which  we  have  reserved  for  special  con- 
sideration was  to  the  effect  that  the  homicide  being  proved, 
the  presumption  was  that  it  was  murder  in  the  second  de- 
gree. This  proposition  is  the  only  one  presented  by  the  record 
in  regard  to  which  we  entertain  doubts.  The  authorities  in 
regard  thereto  are  not  in  harmony.  Mr.  Wharton  discusses 
the  question  more  fh>m  a  theoretical  standpoint  than  firom 
that  of  the  authorities.  He  concludes  that  no  such  presump- 
tion flows  from  the  proof  of  the  killing.  He  was  able  to 
find  but  few  cases  to  sustain  his  conclusion,  and  a  somewhat 
careful  search  has  not  led  us  to  many  additional  ones.  His 
high  standing  as  a  writer  upon  criminal  law,  however,  com- 
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pels  respect,  and  it  is  with  great  reluctance  that  we  feel  com- 
pelled to  come  to  a  conclusion  dififerent  from  his.  It  is  con- 
ceded by  al]  the  authorities  that,  tmder  the  old  common  law 
rule,  the  killing  having  been  shown,  it  would  be  presumed 
that  murder  had  been  committed.  If  this  was  the  rule  at 
<x>mmon  law,  at  a  time  when  the  mouth  of  the  defendant 
was  closed,  and  he  was  unable  to  explain  the  circumstances 
surrounding  the  killing,  there  would  seem  to  be  greater  rea- 
son for  its  existence  at  the  present  time,  when  it  is  in  his 
power  to  fully  show  the  circumstances  surrounding  the  trans- 
action. The  premeditation  required  to  constitute  murder  in 
the  first  degree  is  a  distinct  element,  having  no  relation  what- 
■ever  to  the  fact  of  the  killing,  and  for  that  reason  all  of 
the  authorities  hold  that  no  presumption  of  murder  in  the 
first  degree  flows  fix>m  the  proof  of  the  killing ;  but  as  to 
murder  in  the  second  degree  the  reasons  which  induced  the 
liolding  at  common  law  still  have  force.  Every  one  is  pre- 
sumed to  intend  the  natural  and  necessary  results  of  his 
actions.  If  he  kills  another  he  must,  in  the  absence  of  a 
showing  to  the  contrary,  be  presumed  to  have  intended  to 
kill  him.  And  while  it  is  true  that  even  although  he  did 
intend  to  kill  he  may  not  be  guilty  of  murder,  or  of  any 
other  crime,  yet  if  he  is  not,  it  is  by  reason  of  some  fact  in 
Justification  of  his  action,  the  burden  of  proving  which  pub- 
lic policy  demands  should  be  cast  upon  him.  If  it  is  held 
that  the  fact  of  killing  does  not  raise  the  presumption  that 
it  was  malicious,  the  administratiop  of  criminal  justice  will 
be  greatly  interfered  with.  It  is  therefore  the  duty  of  courts 
to  hold  otherwise,  if  due  care  for  the  rights  of  the  defend- 
ant will  allow.  Without  such  presumption  to  aid  the  pros- 
•ecution  it  might  happen  that  two  persons  would  be  alone  in  a 
room,  and  one  kill  the  other,  without  any  justification  what- 
-ever,  and  yet  the  prosecution  be  utterly  unable  to  sectu"e  his 
<x)nviction,  for  the  reason  that  there  was  nothing  to  show 
the  circumstances  surrounding  the  killing.  Hence  no  pre- 
sumption that  it  was  other  than  justifiable  could  be  estab- 
lished. 

There  may  be  some  theoretical  logic,  if  such  a  term  may  be 
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made  use  of,  in  the  arguments  of  Mr.  Wharton  and  others 
in  reference  to  this  question,  but  in  practice  justice  will  much 
more  likely  be  done  both  to  the  alleged  criminal  and  the  public 
by  indulging  this  presumption.  Of  course  it  would  not  be 
proper  to  instruct  the  jury  that  it  was  incumbent  upon  the 
defendant  to  overthrow  this  presumption  by  testimony  in 
his  own  behalf.  The  proper  instruction  is  that  the  pre- 
sumption will  have  force  unless  there  is  something  in  the 
case  to  rebut  it.  Such  was  the  instruction  under  consider- 
ation, and  the  better  line  of  reasoning  sustains  it.  Instruc- 
tions like  this  are  also  sustained  by  the  weight  of  authority 

In  State  v.  Cain^  20  W.  Va.  679,  the  principle  of  the 
instruction  under  consideration  was  sustained  to  the  fullest 
extent.  In  the  opinion  the  court  stated  in  substance  that 
the  killing  having  been  shown,  murder  in  the  second  degree 
will  be  presumed  ;  that  if  the  prosecution  desires  to  make  it 
miu"der  in  the  first  degree  it  must  prove  the  elements  which 
distinguish  it  from  murder  in  the  second  degree,  and  that  if 
the  defense  desires  to  reduce  it  to  manslaughter,  or  justifia- 
ble homicide,  the  burden  is  upon  it.  To  the  same  effect  is 
Hill  V.  Commonwealth,  2  Orat.  594. 

This  question  has  been  frequently  before  the  courts  of  the 
State  of  Missouri.  In  one  case  the  Supreme  Court  of  that 
state  seemed  to  yield  to  the  rule  contended  for  by  Mr.  Whar- 
ton, but  in  other  cases,  several  of  which  are  subsequent  to 
that,  and  one  of  which  expressly  overrules  it,  the  rule  for 
which  we  are  contending  has  been  so  established  that  it  is 
now  the  settled  law  of  that  state.  See  State  v.  Gassert^  65 
Mo.  352  ;  and  State  v,  Evans,  65  Mo.  574.  The  same  rule 
is  also  laid  down  by  Lawson,  in  his  work  on  Presumptive 
Evidence,  p.  473,  and  sustained  by  cases  cited  in  the  foot 
note. 

2  Thompson  on  Trials,  §  2208,  gives  a  formof  instructioQ 
in  almost  the  exact  language  used  by  the  court  in  the  case  at 
bar,  and  sustains  it  by  the  citation  in  the  foot  note  of  the 
Virginia  cases,  and  by  the  statement  that  it  is  believed  that 
such  instruction  is  now  approved  by  almost  all  the  courts. 
It   is  believed  that  where  the  killing  was  by  the  ijse  of  a 
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deadly  weapon  the  presumption  that  it  was  malicious  is  gen- 
erally recognized. 

We  have  carefully  examined  this  record,  which  is  very 
voluminous,  and  are  satisfied  that  every  right  of  the  defend- 
ant was  protected  by  the  action  of  earnest  and  able  counsel, 
and  that  no  error  against  him  of  sufficient  magnitude  to 
require  a  reversal  was  committed  upon  the  trial. 

The  judgment  and  sentence  will  be  affirmed. 

Dunbar,  C.  J.,  and  Scott,  Anders  and Stii.es,  JJ.,  con- 
cur. 


'fNo  1243.    Decided  January  10,  1895.1 

In  the  matter  of  the  Estate  of  Daniel  /.  Harris^  deceased: 
Benjamin  P.  Harris,  Respondent,  v.  Edwin  A. 
Harris  ET  ai..,  Appellants. 

Wllrl^S— PROBATE  OP  LOST  WILL^PLBADING— EVIDENCE. 

An  allegation  in  a  petition  to  establish  and  prove  a  lost  will  stat- 
ing that  "said  deceased,  at  the  time  of  his  death,  left  a  will  which 
your  petitioner  alleges  to  be  the  last  will  and  testament  of  said  de- 
ceased," is  equivalent  to  alleging  that  the  will  was  in  existence  at 
the  time  of  the  death  of  the  testator,  as  required  by  Code  Proc.,  $ 
879,  in  such  cases. 

In  a  proceeding  to  establish  a  lost  will,  its  execution  is  sufficiently 
proved  in  the  absence  of  any  contradictory  testimony,  when  one  of 
the  attesting  witnesses  testifies  that  he  saw  the  testator  and  the  other 
attesting  witness,  who  had  since  died,  sign  an  instrument  which  the 
former  declared  to  be  his  will. 

The  presumption  of  revocation  of  a  will  arising  from  its  loss  or 
disappearance  prior  to  the  testator's  death,  is  overcome,  when  there 
is  no  direct  proof  of  revocation,  by  testimony  showing  that  he  had 
left  it  with  a  certain  custodian  and  never  thereafter  had  had  it  in  his 
own  x>ossession ;  and  that,  a  short  time  prior  to  his  death  in  Califor- 
nia, he  had  stated  that  he  had  a  will,  that  it  was  recorded  up  north 
(in  Washington),  and  that  he  left  his  property  up  north  to  his 
nephew. 

Under  Code  Proc.,  §  879,  the  provisions  of  a  lost  will  must  be 
proved  by  not  less  than  two  credible  witnesses,  and  the  declarations 
of  the  testator  are  inadmissible  for  that  purpose. 
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Appeal  from  Superior  Courts  Whatcom  County, 

Kerr  &  McCord,  for  appellants. 

Bruce^  Brown  &  Cleveland^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Anders,  J. — This  was  a  proceeding  instituted  by  the  re- 
spondent, in  the  superior  court  of  Whatcom  county,  to 
estiablish  and  probate  a  lost  will.  The  material  allegations 
of  the  petition,  briefly  stated,  are :  That  Daniel  J.  Harris 
died  at  I/>s  Angeles,  in  the  State  of  California,  on  or  about 
August  19,  1890,  leaving  an  estate  in  the  city  of  Fairhaven, 
Washington,  consisting  of  certain  town  lots  which  are 
specifically  described ;  that  '*said  deceased,  at  the  time  of 
his  death,  left  a  will  bearing  date  the  6th  day  of  April,  1871, 
which  your  petitioner  alleges  to  be  the  last  will  and  testa- 
ment of  said  deceased  *'\  that  said  will  is  in  writing  and  was 
signed  by  the  deceased  and  attested  by  two  witnesses  who, 
at  his  request,  subscribed  their  names  to  the  said  will  in  the 
presence  of  said  testator,  and  of  each  other ;  that  the  origi- 
nal will  has  been  lost  and  cannot  be  found,  and  that  a  copy 
thereof  is  annexed  to  the  petition  and  presented  in  lieu  of 
said  original  will ;  that  the  petitioner,  Benjamin  P.  Harris, 
is  named  in  said  instrument  as  the  sole  devisee  under  said 
will,  and  that  the  property  described  in  the  petition  as  that 
left  by  the  said  testator  at  the  time  of  his  death,  was  a  part 
of  Donation  Claim  No.  420,  described  in  said  will.  The 
next  of  kin  and  heirs  at  law  of  the  deceased  interposed  a 
demurrer  to  the  petition,  on  the  ground  that  the  same  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action. 
This  demurrer  was  overruled  by  the  court  and  exception 
taken  and  allowed.  An  answer  was  thereupon  filed,  deny- 
ing each  and  every  allegation  of  the  petition,  except  that 
the  parties  named  therein  are  the  next  of  kin  and  heirs  of 
the  said  Daniel  J.  Harris,  and  that  the  property  belonging 
to  the  said  testator  is  properly  set  forth  and  described  in  the 
petition.     The  cause  was  tried  by  a  special  judge,  and  the 
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court,  after  hearing  the  testimony,  filed  its  findings  of  fact 
and  conclusions  of  law,  and  entered  a  decree  establishing 
the  will  and  admitting  it  to  probate.     Prom  this  judgment 
the  contestants  appealed  to  this  eourt. 
Our  statute  (Code  of  Procedure,  §  879)  provides  that : 

"Whenever  any  will  be  lost  or  destroyed,  by  accident  or 
design,  the  superior  court  shall  have  power  to  take  proof  of 
the  execution  and  validity  of  the  will,  and  to  establish  the 
same,  notice  to  persons  interested  having  first  been  given ; 
such  proof  shall  be  reduced  to  writing,  and  signed  by  the 
witnesses.  But  no  wiU  shall  be  allowed  to  be  proved  as  a 
lost  or  destroyed  will,  unless  the  same  shall  be  proved  to 
have  been  in  existence  at  the  time  of  the  death  of  the  tes- 
tator, or  be  shown  to  have  been  fraudulently  destroyed  in 
the  lifetime  of  the  testator,  nor  unless  its  provisions  shall  be 
clearly  and  distinctly  proved  by  at  least  two  credible  wit- 
nesses." 

The  appellant's  first  contention  is  that  the  court  erred  in 
overruling  their  demurrer  to  the  petition.  The  point  here 
made  is  that  it  does  not  allege  that  the  will  was  in  existence 
at  the  time  of  the  death  of  the  testator,  or  that  it  was 
fraudulently  destroyed  in  his  lifetime,  and  that  therefore  no 
proof  was  admissible  to  sustain  the  finding  of  the  court  that 
the  will  was  in  existence  at  the  testator's  death.  A  fraudu- 
lent destruction  of  the  alleged  will  is  not  claimed  by  the 
respondent,  and  it  was  therefore  not  necessary  to  allege 
such  destruction.  But  it  was  necessary,  in  order  to  establish 
the  instrument  as  a  lost  will,  to  aver  in  the  petition  that  it 
was  in  existence  at  the  time  of  the  death  of  the  testator 
{Estate  of  Kidder,  57  Cal.  282)  ;  and  this,  we  think,  the  pe- 
titioner substantially  did  when  he  alleged  that  "said  de- 
ceased, at  the  time  of  his  death,  left  a  will  which  your 
petitioner  alleges  to  be  the  last  will  and  testament  of  said 
deceased."  Saying  that  the  deceased  "left  a  will"  when 
he  died  was  equivalent  to  saying  that  the  will  was  in  exist* 
ence  at  tliat  time.  The  objection  to  the  suflSciency  of  the 
petition  is,  therefore,  not  well  founded. 

But  it  is  insisted  by  appellants  that,  even  though  the  peti- 
tion may  be  deemed  sufficient,  the  judgment  must  be  re- 
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versed  for  the  reasons,  (i)  that  the  proposed  will  was  not 
shown  to  have  been  executed  in  compliance  with  the  stat- 
ute; (2)  that,  if  properly  executed,  it  was  not  proved  that 
the  will  was  in  existence  at  the  time  of  the  death  of  the 
testator ;  and  (3)  that  its  provisions  were  not  clearly  and  dis- 
tinctly proved  by  at  least  two  credible  witnesses  as  required 
by  law. 

The  statute  concerning  the  execution  of  wills  (Gen.  Stat, 
§  1459)  declares  that : 

**  Every  will  shall  be  in  writing,  signed  by  the  testator  or 
testatrix,  or  by  some  other  person  under  his  or  her  direc- 
tion in  his  presence,  and  shall  be  attested  by  two  or  mote 
competent  witnesses,  subscribing  their  names  to  the  will  in 
the  presence  of  the  testator." 

As  to  how  wills  shall  be  proved,  under  circumstances  like 
those  in  the  present  case,  the  statutory  provision  is  as  fol- 
lows : 

'*  When  one  of  the  witnesses  to  such  will  shall  be  exam* 
ined,  and  the  other  witnesses  are  dead  *  *  *  then  such 
proof  shall  be  taken  of  the  handwriting  of  the  testator,  and 
of  the  witnesses  dead  *  *  *  and  of  such  other  circum- 
stances as  would  be  sufficient  to  prove  such  will."  (Code 
Proc,  §  865). 

It  seems  reasonably  certain  from  the  evidence  in  the  re- 
cord that  Daniel  J.  Harris  made  a  will  on  or  about  the  time 
alleged  in  the  petition,  and  that  it  was  in  writing  and  was 
signed  by  him  and  attested  by  Henry  Roeder  and  J.  O. 
Turner,  who  subscribed  their  names  to  the  will  in  the  pres> 
ence  of  said  testator,  and  at  his  request.  The  witness 
Turner  died  prior  to  the  time  of  the  presentation  of  the  will 
for  probate,  but  Mr.  Roeder  testified  that  Harris  requested 
him  and  Turner  to  witness  an  instrument,  which  he  declared 
was  a  will ;  that  the  transaction  occurred  at  the  court  house, 
in  the  office  of  Turner,  who  was  then  county  auditor  and 
clerk  of  the  probate  court ;  that  he  saw  Harris  sign  the  in- 
strument, and  that  he  and  Turner  both  signed  it  as  witnesses, 
in  the  presence  of  said  Harris  and  of  each  other.  Inasmuch 
as  our  statutes  makes  no  special  provision  as  to  proving  lost 
wills,  it  is  fair  to  presume  that  the  legislature  intended  by 
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the  general  language  used  in  the  section  of  the  statute  above 
quoted,  that  the  execution  of  all  wills  should  be  proved  in 
the  manner  therein  specified,  without  regard  to  whether  they 
are  actually  before  the  court  when  the  proof  is  offered  or 
not.  At  all  events,  we  must  conclude  that  it  was  not  the 
legislative  intention  to  permit  wills  alleged  to  be  lost  to  be 
proved  by  evidence  less  cogent  and  satisfactory  than  that  re- 
quired to  establish  the  validity  of  such  instruments  when 
they  are  in  the  presence  of  the  court  and  subject  to  inspec- 
tion and  examination.  But  we  think  the  requirements  of 
the  statute  were  substantially  complied  with  in  this  instance. 
When  the  witness  Roeder  saw  Daniel  J.  Harris  and  the  at- 
testing witness  Turner  sign  an  instrument  which  the  former 
declared  to  be  his  will,  and  which,  in  the  absence  of  coun- 
tervailing testimony,  may  be  deemed  to  be  such  will,  he  nec- 
essarily saw  and  knew  the  handwriting  of  the  testator  and 
of  the  *•  witness  dead."  And  this,  with  the  attendant  cir- 
cumstances, was  sufficient  to  establish  the  fact  that  the  said 
Harris  made  a  will  at  that  time. 

It  is  claimed  by  the  respondent  that  this  will  was  imme- 
diately after  its  execution  recorded  in  the  office  of  the  pro- 
bate judge  of  the  county,  in  conformity  to  the  practice  then 
prevailing ;  and  the  fact  appears  to  be  that  the  copy  of  the 
will  proposed  for  probate  was  taken  from  the  records  in  that 
office  and  that  this  record  is  in  the  hand-writing  of  Turner, 
one  of  the  witnesses  who  signed  the  will,  that  Roeder  also 
signed  as  a  witness,  and  which  purports  to  have  been  made 
April  6,  187 1,  the  date  of  the  will. 

There  is  no  evidence  whatever  in  the  record  tending  to 
show  that  the  decedent  ever  made  any  other  will  than  that 
witnessed  by  Roeder,  and  it  is  not  here  claimed  by  any  one 
that  he  did. 

Was  that  will  proved  to  have  been  in  existence  at  the  time 
of  the  death  of  the  testator  ?  It  is  insisted  by  the  learned 
counsel  for  the  respondent  that  the  evidence  abundantly  and 
clearly  shows  that  it  was,  and  fully  justifies  the  finding  of 
the  court  on  that  proposition.  The  language  of  the  statute, 
as  we  have  seen,  is  that  "no  will  shall  be  allowed  to  be 
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proved  as  a  lost  *  *  *  will  unless  the  same  shall  be 
proved  to  have  been  in  existence  at  the  time  of  the  death  of 
the  testator/'  etc.  And  it  would  seem  that  this  language 
implies  that  the  burden  of  proving  the  existence  of  a  lost  will» 
at  the  time  of  the  testator's  death,  rests  primarily  upon  him 
who  oflFers  such  a  will  for  probate.  Of  course,  affirmative 
testimony  is  not  absolutely  necessary  in  order  to  establish 
that  fact.  Like  other  facts,  it  may  be  properly  shown  by 
circumstantial  evidence.  SchuUz  v.  Schtdtz^  35  N.  Y.  653 
(91  Am.  Dec.  88). 

In  this  case  it  was  shown  by  the  respondent  that  the  will 
sought  to  be  proved  could  not  be  found  after  the  testa- 
tor's death  ;  in  other  words  that  it  had  been  lost.  He  did 
not  claim  or  attempt  to  prove  that  it  was  fraudulently 
destroyed  in  the  lifetime  of  the  testator.  But  he  asserts  that 
the  facts  and  circumstances  in  the  case  conclusively  show 
that  the  will  was  in  existence  when  the  testator  died,  and 
that  there  is  nothing  in  the  evidence  from  which  a  contrary 
conclusion  can  be  legitimately  drawn. 

There  is  no  direct  evidence  that  the  will  was  ever  revoked 
by  the  testator,  but  the  appellants  contend  that  the  fact  that 
it  could  not  be  found  after  his  death  raised  a  strong  presump- 
tion that  it  was  destroyed  by  him  with  the  intention  to  revoke 
it,  and  that  that  presumption  was  not  overcome,  in  this 
instance,  by  adequate  proof. 

That  the  law  presumes  that  a  will  proved  to  have  been  in 
existence  and  not  found  at  the  death  of  the  testator  was 
destroyed  by  him  ammo  revocandi^  is  not  disputed  by  counsd 
for  the  respondent,  but  it  is  insisted  that  the  evidence  dis- 
closes the  fact  that  this  particular  will  was  not  revoked  by 
the  testator,  and  that  the  contrary  presumption  arising  from 
a  failure  to  find  it  was  fairly  rebutted.  This  presumption  of 
revocation  cannot  be  invoked,  or  rather,  is  overcome  and 
rebutted,  where  it  appears  that  the  testator,  after  the  execu- 
tion of  the  will,  deposited  it  with  a  custodian  and  did  not 
thereafter  have  it  in  his  possession,  or  have  access  to  it 
Schultz  V.  Schultz,  stipra.  And  it  is  claimed,  and  the  trial 
judge  found,  that  this  will  was  deposited  with  the  county 
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auditor  for  safe  keeping.  There  is  but  little,  if  any,  testi- 
mony to  that  eflFect,  but  the  testator  did  say  to  certain  wit- 
nesses, in  California,  that  he  had  a  will  **  up  north,"  mean- 
ing in  Washington,  and  that  he  had  it  recorded  so  that  in 
case  he  should  lose  it  the  will  would  be  of  record  there  and 
there  would  be  no  dispute  about  it.  He  made  these  state- 
ments, in  effect,  many  times  during  the  last  year  or  two  of  his 
life,  and,  about  two  weeks  before  he  died,  he  stated  to  his 
nurse  that  he  had  a  will,  that  it  was  recorded  up  north,  and 
that  he  left  his  property  up  north  to  his  nephew. 

Now,  if  it  be  true  that  the  testator  left  his  will  in  this 
state  when  he  went  to  California  in  1888  or  1889,  ^^^  that, 
as  he  said,  it  was  still  here  two  weeks  prior  to  his  death,  it  is 
reasonably  certain  that  it  was  not  destroyed  by  him,  whether 
it  was  left  in  the  custody  of  the  auditor  or  not  We  are, 
therefore,  in  view  of  all  the  evidence^  tmwilling  to  disturb 
the  finding  of  the  court  that  the  will  was  in  existence  and 
unrevoked  at  the  testator's  death.  But  we  are  constrained 
to  reverse  the  judgment  upon  another  ground,  namely,  that 
the  provisions  of  the  will  were  not  proved  as  required  by 
law. 

Were  it  not  for  the  express  provisions  of  our  own  statute 
we  would  have  but  little  difficulty  in  sustaining  the  conclu- 
sion reached  by  the  trial  court  upon  the  point  now  under  con- 
sideration, upon  eminently  respectable  authority.  It  has  been 
held,  in  the  absence  of  a  controlling  statute,  that  in  cases 
like  the  present  the  declarations  of  the  testator  are  admissi- 
ble as  proof  of  the  contents  of  the  will.  Beach,  Wills,  §  73  ; 
Sudden  v.  Lord  Si,  Leonards^  L.  R.  i  Prob.  Div.  154. 

But  the  legislature  of  this  state  has  said  that  no  will  shall 
be  allowed  to  be  proved  as  a  lost  will  unless  its  provisions 
shall  be  clearly  and  distinctly  proved  by  at  least  two  credi- 
ble witnesses.  This  language  is  mandatory  and  cannot  be 
disregarded  by  the  courts.  There  is  but  one  witness  in  this 
case  who,  according  to  the  evidence,  ever  saw  the  will  sought 
to  be  proven,  and  that  is  Mr.  Roeder ;  and  he  says  he  never 
saw  it  after  he  signed  it  as  a  witness,  and  did  not  read  it  at 
that  time.     He  further  states  that  he  had  no  knowledge  of 
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the  contents  of  the  instrument  which  he  signed,  except  what 
he  subsequently  learned  from  conversations  with  the  dece- 
dent and  from  an  examination  of  the  recorded  instrument 
There  is  absolutely  no  proof  of  the  provisions  of  the  will 
except  the  declarations  of  the  decedent,  if  we  exclude  the 
alleged  record  from  our  consideration,  which  we  are  obliged 
to  do,  if  for  no  other  reason,  because  it  is  not  proved  to  be  a 
correct  copy.  In  New  York  the  statute,  which  is  otherwise 
like  ours,  provides  that  a  correct  copy  of  a  will  shall  be 
equivalent  to  one  witness,  in  proving  its  provisions.  Knapp 
V.  Knapp^  ID  N.  Y.  278.  But  here  we  have  no  such  pro- 
vision, and  even  a  copy  proved  to  be  correct  would  not  take 
the  place  of  a  credible  witness.  The  term  "witness,"  as 
used  in  the  statute,  evidently  means  a  person  who  is  sworn 
and  testifies  in  a  cause,  and  not  a  document  or  paper  merely. 
There  is  no  merit  in  appellants'  remaining  objection,  but 
for  the  error  indicated  the  judgment  must  be  reversed  ;  and 
it  is  so  ordered. 

Dunbar,  C.  J.,  and  Hoyt  and  Steaks,  JJ.,  concur. 


[No.  X407.    Decided  January  xo,  1895.] 

The  State,  of  Washington,  Respondent,  v.  Henry  M. 
Cochran,  AppeUanL 

SBDUCTION— SUFFICIENCY  OF  INDUCEMENT 

Carnal  intercourse  with  an  unmarried  girl  of  sixteen  years  of  age, 
attained  by  overpowering  and  tickling  her  until  she  yields,  accom- 
panied merely  by  promises  of  not  getting  her  into  trouble  and  of 
willingness  to  do  anything  in  the  world  for  her,  does  not  constitute 
seduction.    (Hoyt,  J.,  dissents.) 

Appeal  from  Superior  Court,  ChehaUs  County, 

J,  R.  Cowden  and  Robinson  6f  Linn,  for  appellant. 

George  D,  Schofield,  Prosecuting  Attorney,  and  James  A. 
Haight,  for  the  State. 
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The  opinion  of  the  court  was  delivered  by 

Scott,  J. — ^The  defendant  was  convicted  of  the  crime  of 
seduction.  One  of  the  grounds  upon  which  his  appeal  is 
based  is  that  the  evidence  does  not  sustain  the  charge.  The 
girl  alleged  to  have  been  seduced  was  employed  as  a  domes- 
tic in  a  family  with  whom  the  defendant  and  his  family  were 
living,  and  was  sixteen  years  of  age.  She  testified  that  the 
defendant  had  intercourse  with  her  upon  three  different  days 
within  two  weeks  during  the  time  of  her  said  emplojrment ; 
that  the  first  time  he  attempted  to  do  so  was  when  she  had 
been  there  about  three  weeks ;  that  the  next  attempt  was  six 
weeks  later ;  that  he  tried  it  again  about  Christmas  time, 
which  was  several  weeks  later,  and  again  in  February,  but 
did  not  succeed  at  any  of  said  times.  Upon  the  day  last  re- 
ferred to,  a  second  attempt  was  made,  about  which  she  testi- 
fied as  follows : 

*'He  went  down  town  again,  and  she  (his  wife)  came 

home,  and  I  went  to  bed.     I  fell  to  sleep,  and  all  at  once  I 

heard  some  one  at  the  door,  whispering  *  Katie ' ;  I  looked 

'  up  and  there  was  a  man  with  a  long  coat  on  in  the  room.     I 

was  so  frightened  I  couldn't  speak  hardly,  but  I  told  him  to 

Question.     Did  you  recognize  him  at  that  time? 

Answer.     Yes. 

Q.     Go  on  and  state  what  occurred  there  at  that  time. 

A.  He  took  off  his  hat,  coat  and  shoes  and  went  into  bed 
with  me. 

Q.     What  did  you  do  ? 

A.  I  went  as  near  the  wall  as  I  could,  and  told  him  to  go 
or  I  would  holler ;  he  didn't  take  any  notice  of  that,  but  got 
on  top  of  me  and  held  me  fast.  I  began  to  cry  and  struggle, 
and  said  I  would  holler. 

Q.     What  did  he  do  when  he  got  into  bed  with  you  ? 

A.    Went  on  top  of  me. 

Q.     How  long  did  he  remain  there  that  time  ? 

A.     Twenty  or  twenty-five  minutes. 

Q.  State  whether  or  not  he  made  you  any  promises ;  state 
what  he  said  on  that  occasion  ? 

A.  He  promised  that  he  would  never  get  me  into  trouble, 
and  that  he  would  do  anything  in  the  world  for  me,  if  I 
would  let  him  do  as  he  wanted  me  to. 

Q.     What  did  you  tell  him  ? 
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A.     I  told  him  I  would  never,  that  I  would  rather  die. 

Q.     How  long  was  he  there  ? 

A.  Twenty  or  twenty-five  minutes,  somewhere  around 
there. 

Q.  Well,  do  you  remember  of  him  making  any  remark 
at  that  time  as  to  the  condition  in  which  you  were  ? 

A.  He  said,  I  won't  plague  you  any  more,  there  is  no 
use  trying  ;  I  won't  plague  you  any  more  if  you  will  keep 
quiet.     I  thought  he  would  keep  his  word,  so  I  staid  there. 

Q.  Did  you  tell  him  what  you  would  do  if  he  did  not 
stop  troubling  you  in  that  way  ? 

A.  I  said  I  would  go  and  leave  the  place  ;  that  I  wasn't 
allowed  to  stay  in  such  a  place." 

With  reference  to  the  first  time  he  had  intercourse  with 
her,  and  directly  following  the  foregoing  testimony,  she  tes- 
tified as  follows : 

"Question.  When  did  he  show  any  other  attention  to 
you  after  that ;  when  was  the  next  time  ? 

Answer.     The  latter  part  of  March. 

Q.  You  may  now  state  to  the  jury  the  circumstances  at 
that  time. 

A.     Well,  I  went  to  bed  and — 

Q.  Is  this  the  time  now  that  you  are  about  to  testify, 
the  time  of  the  offense  that  the  defendant  stands  charged? 

A.     Yes. 

Q.     Go  on  and  state  fully. 

A.  I  went  to  bed  and  pretty  soon  I  went  to  sleep ;  after  a 
while  I  heard  something  move  the  bed,  I  looked  up  and  he 
was  there.  I  got  frightened  and  told  him  to  go.  .He  said 
he  would  not,  and  that  he  would  stay  until  morning,  unless 
I  let  him  do  as  he  wanted  to.  I  said  I  would  never,  and  he 
still  said  he  would  not  go.  I  struggled  so  long  that  I  was 
all  tired  out  and  he  overpowered  me.  I  couldn't  help  my- 
self any  longer. 

Q.  What  means  did  he  use  to  overpower  you  at  that 
time? 

A.     I  fought  so  long  I  couldn't  move  no  more. 

Q.     State  the  manner  in  which  he  overpowered  you, 

A.     He  held  me  tight. 

Q.     What  else  ;  did  he  tickle  you  any  ? 

A.     Yes. 

Q.     State  whether  or  not  you  are  ticklish. 

A.     Yes. 
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Q.  Go  on  and  state  what  else  was  done  there  at  fhat 
time. 

A.     I  don't  know  what  you  mean. 

Q.     What  promises  did  he  make,  if  any  ? 

A.  He  said  he  wouldn't  get  nle  into  trouble  for  anything 
in  the  world.  He  says,  *  There  is  no  danger,  trust  to  me 
and  you  will  be  all  right.' 

Q.     He  got  into  b^  with  you  at  that  time,  did  he  ? 

A.     Yes. 

Q.  Now  did  he  have  on  all  his  wearing  apparel  at  that 
time? 

A.     He  took  off  his  hat,  coat,  shoes  and  waist . 

Q.     What  do  you  mean  by  his  waist  ? 

A.     His  vest. 

Q.     Were  you  frightened  ? 

A.     Yes. 

Q.  Well,  state  what  occurred  there,  what  was  the  first 
thing  done  ? 

A.  He  got  on  me  and  held  me  so  tight  that  I  couldn't 
move,  and  he  said  he  wouldn't  go  until  morning  unless  I  let 
him  do  as  he  wanted  to.  I  said  I  would  never  give  up,  and 
that  I  would  rather  die  than  do  anything  wrong  ;  then  he 
tickled  me,  and  I  had  to  give  up,  I  couldn't  help  myself 
any  longer. 

Q.     You  had  finally  to  give  up  that  time  ? 

A.     Yes. 

Q.  Now,  did  he  have  connection  with  you  on  this  oc- 
currence ? 

A.     Yes. 

Q.     How  long  did  he  remain  there,  Miss  Katie  ? 

A.     I  don't  exactly  know  ;  about  half  an  hour. 

Q.     Your  best  judgment  on  that  ? 

A.     Oh,  half  an  hour  or  less. 

Q.  You  say  he  stayed  there  half  an  hour  or  less,  what 
did  he  do  then  ? 

A.     Well,  he  fought  and  I  struggled — 

Q.  I  mean  after  you  had  been  overcome,  and  he  had  ac- 
complished his  purpose,  and  been  there  half  an  hour,  what 
did  he  do  then  ? 

A.     Then  he  went  out," 

As  to  the  succeeding  times  she  testified  as  follows : 

**  Q.  Now,  Katie,  when  was  the  next  time  he  paid  you 
any  particular  attention  ? 

A.     That  was  about  a  week  afterwards,  in  April. 
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Q.  Now  you  may  state  to  the  jury  the  circumstances  on 
that  occasion. 

A.     After  that  I  blocked  the  door  with  plants. 

Q.     What  do  you  mean  by  that  ? 

A.  I  put  two  flower  plaiits  against  the  door,  because  I 
couldn't  lock  it. 

Q.  What  articles  of  furniture  were  in  the  room  at  that 
time? 

A.     Nothing  but  a  bed,  two  flower  pots  and  a  mirror. 

Q.    Were  there  any  chairs? 

A.     No,  but  there  was  a  trunk  in  the  closet. 

Q.  Gq  on  and  state  to  the  jury ;  you  say  you  blocked  the 
door  that  night,  go  on  and  state  what  occurred. 

A.     He  came  through  the  window. 

Q.     How  do  you  know  he  did  ? 

A.  He  told  me  so,  and  when  he  went  out  he  pushed  the 
plants  away. 

Q.     Were  the  plants  against  the  door  when  he  left? 

A.     Yes. 

Q.     What  occurred  that  night  ? 

A.  The  same  thing  happened  again.  I  said  the  last 
time  that  I  wotdd  never  let  him  do  it  again,  and  he  only 
laughed  at  me  and  made  promises  again  and  tickled  me 
until  I  let  him. 

Q.     What  did  he  say,  if  anything,  when  he  tickled  you  ? 

A.     He  said,  *  Will  you  let  me  ? ' 

Q.     How  long  was  he  there  that  time  ? 

A.     Well,  about  the  same  length  of  time,  maybe  longer. 

Q.     When  did  you  first  know  he  was  in  the  room  ? 

A.     When  he  came  into  the  bed. 

Q.  Did  he  have  his  clothes  on  when  he  came  into  your 
bed? 

A.     Well,  he  had  his  pants  and  shirt  on. 

Q.  When  was  the  next  time,  you  say  this  was  about  the 
first  part  of  April  ? 

A.     The  next  time  was  about  five  days  afterwards. 

Q.  Now,  before  we  leave  this  other  time  you  may  state 
when  you  were  unwell  last,  with  reference  to  the  first  of 
April? 

A.     The  first  days  in  April  as  near  as  I  could  tell. 

Q.  This  occurrence  which  you  have  testified  to  was 
shortly  after  you  had  been  unwell  in  April  ? 

A.     Yes. 

Q.  When  was  the  next  occasion  that  he  took  any  liber- 
ties with  you  ? 
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A.  The  loth  or  12th  of  April.  I  still  had  the  plants  at 
the  door  and  he  pushed  them  away. 

Q.     He  came  through  the  door,  did  he  ? 

A.  Yes ;  then  he  took  ofif  his  coat  and  hat  and  shoes 
and  came  into  bed  again.  I  said  'You  here  again.  I 
thought  you  promised  you  would  never  come  again.'  He 
said,  *  Yes,  I  am  coming  here  all  the  time.'  I  says,  *See 
that  you  are  here  the  last  time.'  I  didn't  intend  to  stay 
there  any  longer. 

Q.     Did  he  get  in  bed  with  you  that  time  ? 

A.     Yes. 

Q.     Did  he  have  connection  with  you  ? 

A.     Yes. 

Q.     How  long  did  he  remain  there  ? 

A.  It  seemed  to  me  a  long  time,  about  an  hour ;  it  may 
have  been  only  half  an  hour,  I  didn't  have  any  watch. 

Q.     Where  was  Mrs.  Cochran  ? 

A.  I  don't  know;  maybe  she  was  in  bed,  I  couldn't 
swear. 

Q.     Where  were  the  children  ? 

A.     They  were  in  bed,  too,  I  guess. 

Q.  You  may  state  what  was  done  on  each  one  of  these 
occasions  which  you  have  testified  to,  as  to  whether  you 
struggled  or  not? 

A.    Yes. 

Q.  You  may  state  what  promises,  if  any,  he  made  dur- 
ing the  occasion  of  the  latter  part  of  March,  that  is  the  lime 
of  the  charge  in  the  information  ? 

A.  Well,  he  promised  that  he  would  not  get  me  into 
trouble,  and  he  said,  *  I  think  the  world  of  you.' 

Q.  After  the  loth  day  of  April,  this  last  time  you  testi- 
fied to,  how  long  did  you  remain  at  the  Cochran  residence  ? 

A.     A  little  over  a  week." 

With  reference  to  the  time  in  February,  upon  cross-ex- 
amination, she  testified  as  follows : 

'*  Q.  Well,  you  didn't  know  the  doctor  until  he  spoke  to 
you? 

A.  I  knew  him  right  away ;  because  he  said,  *  I'll  come 
in  your  bedroom.'  I  said  it  wouldn't  be  well  for  him  if  he 
did ;  I  said  I'll  scratch  your  eyes  out. 

Q.     You  didn't  say  you  would  holler  if  he  came  ? 

A.     I  said  that  before. 

Q.     Before  he  came  ? 

A.  He  didn't  say  for  sure  he  would  come,  I  thought  he 
was  just  joking. 
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Q.  When  did  he  tell  you  he  was  coming  in  your  bed- 
room? 

A.     I  don't  exactly  know  when,  he  said  so  several  times. 

Q.  You  told  him  if  he  came  in  your  bed  you  would 
scratch  his  eyes  out  ?    And  said  you  would  holler  ? 

A.     Yes. 

Q.     And  that  he  would  be  discovered  ? 

A.     Yes. 

Q.     Did  you  holler? 

A.     No. 

Q.     Why  not? 

A.     I  thought  I  would  after  I  couldn't  fight  any  longer, 

Q.  Why  didn't  you  cry  out  when  you  first  saw  him  in 
the  room  ? 

A.  I  was  so  jfrightened  right  away  I  didn't  know  where 
I  was." 

Leaving  out  of  consideration  the  contradictory  and  unsat- 
isfactory nature  of  her  testimony,  which,  of  course,  was 
mainly  a  question  for  the  jury,  and  which  we  have  not  at- 
tempted to  show,  and  making  all  due  allowance  for  her  age 
and  inexperience,  it  seems  to  us  that  the  state  failed  to  make 
a  case  of  seduction.  Statutes  like  the  one  upon  which  this 
prosecution  is  founded  are  not  designed  to  punish  mere 
illicit  intercourse. 

*'  In  addition  to  this,  the  complainant  relying  upon  some 
sufficient  promise  or  inducement,  and  without  which  she 
would  not  have  yielded,  must  have  been  drawn  aside  from 
the  path  of  virtue  she  was  honestiy  pursuing  at  the  time  the 
offense  charged  was  committed."     People  v.  Clark,  33  Mich. 

112. 

<» 

They  are  designed  to  punish  '*the  seducer,  who  by  his 
arts  and  persuasions  prevails  over  the  chasity  of  an  un- 
married woman,  and  who  thus  draws  her  aside  from  the 
path  of  duty  and  rectitude  she  was  pursuing";  id.  There 
was  no  promise  made,  or  inducement  held  out  to  the  prose- 
cutrix in  this  case  which  possibly  could  have  induced  her  to 
submit  to  having  sexual  intercourse  with  the  defendant. 

Some  months  before  the  commission  of  the  act,  when  he 
first  attempted  it,  he  told  her  he  would  do  anything  in  the 
world  for  her,  and  that  if  he  got  her  into  trouble  he  would 
get  her  out  of  it ;  that  no  one  would  ever  find  it  out,  etc., 
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and  that  he  repeated  it  iu  substance  upon  the  occasions  fol- 
lowing.    But  these  were  utterly  insufficient  to  sustain  the 
conviction.    All  promises  or  representations  are  not  suffi- 
cient for  that  purpose,  and  while  the  exact  amount  or  what 
kind  of  seductive  arts  is  necessary  cannot  be  defined,  and 
must  depend  upon  the  peculiar  circumstances  of  each  case, 
taking  into  consideration  the  age  and  intelligence  of  the 
parties,  it  is  yet  evident  that  they  must  be  of  a  character  to 
^ain  the  confidence  of  the  woman  and  sufficient  to  exert  an 
undue  influence  over  her  generally.     Breon  v.  Henkle,  14  Or, 
494  (13  Pac.  289);  State  v.  Fitzgerald,  63  Iowa,  268  (19  N. 
W.  202);  Bairdv.  Boehner,  72  Iowa,  318  (33  N.  W.  694). 
As  to  bare  promises,  although  the  statute  says  nothing 
upon  the  subject,  none  other  than  a  promise  to  marry  should 
be  held  sufficient.     In  such  a  case  a  woman  might  yield, 
thinking  she  was  doing    no  wrong,  but  if  she  volunta- 
rily sells  her  virtue  for  money,  position  or  like  recompense, 
the  man  should  not  be  held  guilty  of  seduction,  whatever 
•other  offense  he  may  be  guilty  of.  Other  inducements  should 
be  of  a  character  other  than  those  calculated  to  excite  the 
amorous  passions  of  the  woman  at  the  particular  time,  which 
she  fully  comprehends,  knowingly  permits,  and  willingly  re- 
sponds to,  if  at  all.     In  the  case  of  State  v.  Carter,  8  Wash. 
272  (36  Pac.  29),  in  speaking  of  this  subject  we  perhaps 
went  to  an  extreme  length  in  holding  slight  matters  of  in- 
ducement sufficient.     But  there  the  prosecutrix  was  but 
twelve  years  of  age  when  they  were  made,  and  it  was  evid- 
ent that  the  defendant  exercised  a  considerable  and  contin- 
ued influence  over  the  child  generally.  In  this  case  the  com- 
plaining witness  was  old  enough  to  understand  the  designs 
of  the  defendant,  and  as  a  matter  of  fact  she  testified  that 
she  knew.     She  also  knew  that  he  was  a  married  man  at  the 
time.     And  there  was  nothing  in  his  conduct  other  than  acts 
calculated  to  excite  her  passions.     That  he  did  not  gain  her 
confidence  is  apparent  from  her  testimony.     There  were  no 
other  advances  proven  than  the  ones  specified,  which  were 
made  at  intervals  of  several  weeks.     We  are  not  at  liberty 
to  presume  that  there  were  any  in  the  absence  of  any  such 
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proof.  In  fact  her  consent  to  intercourse  can  only  be  infer- 
red from  her  conduct,  viz.,  that  she  made  no  outcry  and  in- 
formed no  one,  for  according  to  her  testimony  she  continu- 
ally resisted  him  and  her  resistance  was  overcome  through 
exhaustion,  etc.  This  savors  more  of  rape  than  seduction, 
and  while  it  may  not  have  amounted  to  rape,  as  after  more 
or  less  resistance  she  probably  consented,  although  she  evi- 
dently wanted  to  convey  a  different  impression,  we  are  of  the 
opinion  that  there  was  no  proof  of  seduction.  If  this  con- 
viction could  be  sustained,  proof  of  the  bare  fact  of  inter- 
course could  as  well  be  held  sufficient,  and  it  is  only  neces- 
sary to  say  that  the  law  requires  more  than  that  to  constitute 
the  particular  offense. 

Reversed  with  an  instruction  to  dismiss  the  case. 

Dunbar,  C.  J.,  and  Andkrs  and  Stiles,  JJ.,  concur. 

HoYT,  J.  {dissenting). — I  dissent.  I  think  that  there 
were  such  promises  and  undue  influence  shown  as  to  war- 
rant a  conviction.  A  man  of  mature  years  who  induces  a 
young  girl  to  consent  to  illicit  intercourse  should  be  held  re- 
sponsible for  even  slight  promises. 
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"S)  6ro  Sarah  A.  Spinning,  Appellant  v.  H.  F.  Aixbn  bt  ai^> 
nJ^  an  Respondents. 


HUSBAND    AND    WIPB — CONTRACT   OP    GUARANTY    BY    HUSBAND— 
LIABII«ITY  OF  COMMUNITY  PROPERTY. 

A  guaranty  by  a  husband,  who  is  a  stockholder  in  a  corporation, 
of  the  payment  of  goods  to  be  furnished  the  corporation,  being 
merely  a  contract  of  suretyship,  creates  a  separate,  and  not  a  com* 
munity,  debt. 

Levy  of  execution  upon  community  realty  under  a  judgment 
against  the  husband  upon  a  contract  of  suretyship  may  be  enjoined 
at  the  suit  of  the  wife. 


SPINNING  V.  ALLEN  671 

Jan.  1895]  Opinion  of  the  Court— ScoTT,  J. 

Appeal  from  Superior  Courts  Pierce  County. 

Taylor  &  McKay ^  for  appellant. 
Sharpstein  &  Blattner^  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — Frank  R.  Spinning,  the  husband  of  the  plain- 
tiff, was  a  stockholder  in  the  Hastie  Lumber  Company,  a 
corporation  organized  and  doing  business  in  this  state.  On 
Ju^e  13,  1892,  he  delivered  to  one  N.  M.  Singleton  the  fol- 
lowing instrument : 

**  Messrs.  Allen  &  Lewis^ 
''Portland,  Org. 

•*  Dear  Sirs  :— The  bearer,  N.  M.  Singleton,  visits  Port- 
land for  the  purpase  of  purchasing  supplies  for  the  Hastie 
Lumber  Company  of  Puyallup,  Washington.  I  will  guar- 
antee the  payment  of  goods  sold  to  them  until  further  notice. 

'*  Please  keep  me  advised  of  the  amount  of  goods  sold  to 
them,  and  oblige,   Yours  truly,      Frank  R.  Spinning.*' 

Thereafter  Allen  &  Lewis  sold  to  the  Hastie  Lumber  Com. 
pany  goods  to  the  amount  of  $1,000,  and  the  company  fail- 
ing to  pay  therefor,  suit  was  brought  against  said  Frank  R. 
Spinning  on  his  guaranty,  and  he  suffered  judgment  to  go 
against  him  by  default.  An  execution  was  issued  thereon 
and  levied  upon  a  certain  tract  of  land  which  was  the  com- 
munity property  of  the  plaintiff  and  her  husband  ;  and  this 
action  was  brought  to  enjoin  the  sale.  Judgment  was  ren- 
dered against  the  plaintiff  and  this  appeal  was  taken. 

The  conclusion  at  which  we  have  arrived  with  reference 
to  two  of  the  questions  involved  decides  the  case  in  favor  of 
the  plaintiff,  and  it  is  unnecessary  to  pass  upon  others  which 
are  raised.  The  first  one  is  as  to  the  character  of  the  debt. 
The  plaintiff  contends  that  said  Prank  R.  Spinning  was 
simply  a  surety  of  the  Hastie  Lumber  Company  and  there- 
fore the  debt  contracted  must  be  considered  as  his  separate 
debt;  while  the  respondents  contend  that  the  community 
should  be  held  upon  the  said  guaranty,  and  that  said  debt 
should  not  be  considered  as  a  separate  debt  of  said  Frank  R. 
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Spinning,  on  the  ground  that  he  was  a  stockholder  in  said 
corporation.  We  are  of  the  opinion  that  said  debt  must  be 
considered  as  the  separate  debt  of  Frank  R.  Spinning,  not- 
withstanding the  fact  that  he  was  such  a  stockholder,  as  the 
corporation  was  really  a  third  and  independent  party.  There 
was  no  individual  liability  upon  the  part  of  said  Prank  R. 
Spinning  for  any  debt  incurred  by  the  corporation,  and  the 
pledge  of  his  individual  credit  in  guaranteeing  the  debt  of 
the  corporation  as  aforesaid  was  the  assumption  of  a  new, 
independent  and  additional  liability  for  and  in  the  interests 
of  such  third  party. 

The  contract  being  one  of  suretyship,  of  course  the  judg- 
ment stands  upon  the  same  footing,  and  the  further  question 
is  presented  as  to  whether  community  real  estate  can  be  held 
on  a  judgment  obtained  upon  a  contract  of  sutetyship  en- 
tered into  by  the  husband.  We  have  held  that  debts  con- 
tracted by  the  husband  in  carrying  on  a  business  which  is 
prosecuted  in  the  interests  of  the  community  are  community 
debts,  on  the  ground  that  as  the  community  receives  the 
benefits  of  such  a  business  it  should  be  held  liable  for  the 
losses.  But  we  have  never  held  the  community  real  estate 
liable  for  a  suretyship  debt.  The  Code  (Gen.  Stat.,  g  1413) 
expressly  provides  that  neither  spouse  shall  be  liable  for  the 
separate  debts  of  the  other.  When  the  community  is  not 
liable  for  a  debt  contracted  by  the  husband  concerning  his 
separate  property,  for  which  he  receives  a  consideration,  how 
can  it  be  said  that  the  community  should  be  held  for  a  debt 
contracted  where  there  was  no  consideration  received  or  im- 
plied, moving  to  either  the  husband  separately  or  to  the 
community,  as  in  the  case  of  a  suretyship  where  the  consid- 
eration moves,  and  is  intended  to  move,  entirely  to  a  third 
party  ?  Certainly  there  can  be  no  presumption  in  any  way 
that  the  community  is  or  could  be  benefited  by  the  hus- 
band's becoming  a  surety.  There  would  be  much  more  rea- 
son in  holding  the  community  where  the  husband  contracts 
a  separate  debt  for  which  he  receives  a  consideration,  for  in- 
directly the  wife  or  the  community  might  receive  some  bene- 
fit therefrom.     But  the  statute  aforesaid  shuts  off  any  such 
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liability.     It  would  be  going  a  step  beyond  this  to  hold  the 
community  responsible  on  a  suretyship  debt  contracted  by 
the  husband. 
Reversed. 

Dunbar,  C.  J.,  and  Anders,  J.,  concur. 

HoYT,  J.  {dissenting). — I  think  that  the  debt  was  created 
in  the  interest  of  the  community  and  for  that  reason  am 
compelled  to  dissent. 

Stiles,  J-,  concurs  with  Hoyt,  J. 
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TIDB  I^ANDS— COMPETENCY  OF  PURCHASER— APPEAL  TO  SUPERIOR        .2-^1 
COURT— DISQUALIFICATION   OP  CONTESTANT— RIGHTS    UNDER 
JUDICIAL  SALE. 

Under  Gen.  Stat.,  §  2170,  giving  the  superior  court  jurisdiction  of 
appeals  from  the  decision  of  the  state  board  of  equalization  and  ap- 
peal in  tide  land  contests,  and  under  Code  Proc,  f  49,  providing  that 
when  jurisdiction  is  conferred  on  a  court,  any  suitable  process  or 
mode  of  proceeding  conformable  to  the  spirit  of  the  code  may  be 
adopted,  if  the  course  of  proceeding  be  not  specifically  pointed  out 
by  statute,  the  superior  court  can  take  cognizance  of  such  appeals, 
although  the  law  may  fail  to  prescribe  a  method  of  procedure  in  such 
cases,  and  for  this  purpose,  the  most  suitable  procedure  would  seem 
to  be  in  the  nature  of  certiorari. 

The  action  of  the  secretary  of  the  state  board  of  equalization  and 
appeal  in  transmitting  the  record  of  a  contest,  attested  by  himself  as 
secretary,  to  the  superior  court,  although  irregular  and  unwarranted 
by  statute,  will  not  be  treated  as  ground  of  reversal  of  the  decision 
of  the  superior  court,  when  there  is  no  showing  that  the  record 
is  incorrect,  in  view  of  the  fact  that  the  same  course  had  been  fol- 
lowed in  other  cases,  and  not  to  uphold  such  action  would  result  in 
overturning  many  tide  land  titles. 

The  holder  of  a  sheriff's  certificate  of  scde  of  land  under  execu- 
tion is  not  such  an  owner  of  the  land  as  to  be  entitled  to  any  rights 
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under  Gen.  Stat.,  §  2172,  giving  to  owners  of  the  lands  abutting  on 
tide  lands  the  preference  right  to  purchase. 

The  holder  of  a  sheriff's  certificate  of  sale  of  lands  abutting  on 
tide  lands  is  not  entitled  to  purchase  or  contest  an  application  for 
the  purchase  of  such  tide  lands,  when  he  does  not  acquire  the  legal 
title  to  the  upland  under  the  execution  sale  until  after  the  time  per- 
mitted for  the  filing  of  contests ;  and  the  fact  that  he  holds  the  legal 
title  at  the  time  of  the  hearing  of  the  contest  does  not  strengthen 
his  position. 

The  fact  that  an  applicant  for  the  purchase  of  tide  lands  is  not 
qualified  to  take  and  hold  the  lands,  cannot  be  urged  by  one  who  is 
incompetent  as  a  contestant. 

Appeal  from  Superior  Court,  Jefferson  County. 

A,  R.  Coleman  and  C  A,  Burnett ,  for  appellant. 
W.  F.  Hays,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Stii.es,  J. — This  was  an  appeal  from  the  decision  of  the 
state  board  of  equalization  and  appeal  in  a  tide-land  con- 
test. The  action  of  the  board  was  reversed  by  the  superior 
court,  and  the  first  point  made  here  by  the  appellant  is  that 
the  court  could  not  take  cognizance  of  the  appeal  because  of 
the  failure  of  the  law  to  prescribe  a  method  of  procedure  in 
such  cases.  We  have  had  occasion  in  State  ex.  rel.  Smith 
V,  Forrest,  8  Wash.  610  (36  Pac.  686),  and  in  McKenzie  v. 
Woodin,  9  Wash.  414  (37  Pac.  663),  to  comment  upon  some 
of  the  deficiencies  and  incongruities  of  the  statute,  but  this 
is  the  first  time  that  so  serious  an  attack  has  been  made  upon 
its  execution.  To  sustain  the  appellant  upon  this  point 
would  certainly  have  the  effect  to  invalidate  the  whole  act 
for  the  sale  of  tide  lands ;  at  least  where  there  were  oppos- 
ing claimants  ;  since  it  was  obviously  not  the  intention  to 
make  the  action  of  the  board  final  in  any  case  where  there 
was  contest  of  an  application.  But  Gen.  Stat. ,  §  2 1 70,  clearly 
gives  the  court  jurisdiction  to  entertain  appeals,  and  the 
power  ought  not  to  be  permitted  to  fail,  if  there  is  any  reas- 
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onable  means  of  sustaining  it.     Code  Proc.,  §  49,  we  think 
furnishes  a  way  out  of  the  diflSculty .     It  provides  as  follows : 

**Sec.  49.  When  jurisdiction  is,  by  the  constitution  of 
this  state,  or  by  statute,  conferred  on  a  court  or  judicial 
officer,  all  the  means  to  carry  it  into  effect  are  also  given ; 
and  in  the  exercise  of  the  jurisdiction,  if  the  course  of  pro- 
ceeding be  not  specifically  pointed  out  by  statute,  any  suit- 
table  process  or  mode  of  proceeding  may  be  adopted  which 
may  appear  most  conformable  to  the  spirit  of  this  code." 

These  provisions  are  very  sweeping,  and  they  certainly 
empower  a  superior  court  to  possess  itself  of  everything  nee* 
essary  to  enable  it  to  review  the  action  of  any  inferior  court, 
board  or  tribunal,  where  such  authority  is  conferred  upon  it 
by  statute.  The  word  used  in  the  law  to  describe  its  author- 
ity is  '*  appeal,"  but  we  take  it  that  the  word  is  not  used  in 
any  technical  sense,  but  to  signify  an  authority  to  re-try  the 
questions  arising  before  the  board  upon  a  contest.  To  do 
this  it  ought  to  be  possessed  of  the  applications,  notices  of 
contest,  and  the  record  of  the  board's  action,  and  the  statute 
authorizes  it  to  adopt  such  method  of  possessing  itself  of  the 
case  as  may  appear  to  be  most  conformable  to  the  spirit  of 
the  code  of  procedure. 

We  are  inclined  to  believe  that  it  would  be  more  conso- 
nant with  the  spirit  of  the  code  were  the  superior  court,  in 
each  of  these  cases,  upon  application  of  a  contestant,  to 
make  an  order  directed  to  the  board,  requiring  it  to  send  up 
the  papers  and  record,  by  copy,  and  that  the  transcript  sent 
up  in  cases  arising  before  the  act  of  1893  should  have  been 
authenticated  by  the  chairman  of  the  board,  rather  than  by 
the  secretary,  who  was  an  officer  unknown  to  the  former 
statute.  It  is  true  that  neither  was  a  chairman,  as  such, 
spoken  of  in  the  act  of  1890,  but  by  the  common  custom  of 
all  boards  of  this  kind,  they  are  organized  with  a  chairman 
or  president  who  commonly  represents  the  board  by  his  sig- 
nature. The  proceeding  thus  suggested  would  be,  in  sub- 
stance, a  certiorari,  and  would  be  similar,  both  in  the  prac- 
tice and  in  the  result,  to  certiorari  to  a  justice  of  the  peace, 
which^  we  have  recently  held,  takes  up  the  whole  case  for 
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re-trial  in  the  superior  court.     McEneamy  v.  Dart,  9  Wash. 
682  (38Pac.  764). 

In  this  case  the  secretary  of  the  board  seems  to  have  vol- 
untarily sent  to  the  superior  court  of  Jefferson  county  what 
purported  to  be  a  record  of  the  contest,  attested  by  him,  and 
objection  was  made,  and  is  here  insisted  upon,  that  the  rec- 
ord thus  transmitted  gave  the  court  nothimg  bearing  an 
official  character  to  act  upon.  We  confess  to  difficulty  in 
passing  upon  this  point ;  but  inasmuch  as  all  the  cases  of 
this  kind  we  have  had  before  us  were  based  upon  the  same 
sort  of  irregular  certification,  we  shall  not  now,  after  the 
deficiencies  of  the  old  law  have  been  somewhat  remedied  by 
the  designation  of  a  permanent  chairman,  and  the  provision 
for  a  secretary,  disturb  the  course  of  things  by  holding  the 
courts  to  have  been  without  jurisdiction.  We  do  not  know 
how  many  of  these  tide  land  titles  would  be  overturned  by 
such  a  ruling.  No  attempt  was  made  to  show,  in  this  case^ 
that  the  purported  record  was  incorrect  in  any  particular. 

But  upon  the  merits  of  the  contest  we  think  it  is  imper- 
ative that  the  decision  of  the  superior  court  be  reversed,  be- 
cause the  respondents  here  were  not  qualified  to  contest  the 
application  of  the  appellant,  or  to  purchase  the  lands  in 
question  at  any  time  within  the  period  allowed  for  the  filing 
of  contests.  Prior  to  March  26,  1890,  the  Port  Townsend 
Foundry  and  Machine  Company  was  the  owner  of  the  up- 
land portion  of  lots  i,  2,  3  and  4,  block  15,  in  the  city  of 
Port  Townsend,  and  had  thereon  certain  improvements.  On 
August  12,  1890,  the  above  named  company  conveyed  this 
property  to  one  Perkins ;  and  he,  December  31,  1890,  con- 
veyed it  to  appellant,  which  filed  its  application  to  purchase 
May  20, 1892.  Respondents  filed  their  application  later,  andin 
July,  1892,  filed  a  notice  of  contest  of  appellant's  application. 
Respondents'  claim  and  contest  were  based  upon  a  sheriff's 
certificate  of  sale  made  upon  a  judgment  against  the  Foundry 
and  Machine  Company,  filed  and  recorded  in  the  office  of  the 
auditor  of  the  county,  June  24,  1890,  and  therefore  alien 
upon  the  real  property  of  the  debtor  company.  The  sale  was 
made  and  the  certificate  of  purchase  executed  January  29^ 
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1892,  and  the  sale  was  confirmed  April  28,  1892.  When 
the  hearing  before  the  board  was  had  in  March,  1893,  the 
time  for  redemption  from  the  execution  sale  had  expired,  and 
respondents  had  received  a  sheriflf  *s  deed  ;  these  facts  they 
made  known  to  the  board  by  a  supplemental  showing  in  the 
contest. 

Thus  the  appellant  was  the  owner  of  the  upland  when  its 
application  was  filed,  and  at  all  times  until  more  than  six 
months  after  the  filing  of  the  counter  application  and  con- 
test by  respondents,  and  the  question  is,  were  the  respondents 
competent  contestants.  We  think  not.  The  statute,  Gen. 
Stat.,  §  2172,  gives  to  owners  of  the  lands  abutting  on  tide- 
lands  the  preference  right  to  purchase,  and  it  cannot  be 
maintained  that  the  respondents  were  owners  of  the  land 
covered  by  their  certificate  at  any  time  prior  to  their  receiv- 
ing a  deed.  A  judgment  debtor,  until  after  the  expiration 
of  the  time  to  redeem  real  estate  sold  on  execution,  is  the 
holder  of  the  legal  title,  and  must  in  all  respects  be  treated 
as  the  owner  of  the  land.  Freeman,  Executions,  §  323 ; 
Dray  v.  Dray,  21  Or.  59  (27  Pac.  223);  McMillan  v.  Rich- 
ardsy  9  Cal.  365  (70  Am.  Dec.  655) ;  Curtis  v.  Millard,  14 
Iowa,  128  (81  Am.  Dec.  460).  True,  under  our  statute,  the 
purchaser  is  to  be  let  into  possession  on  demand  ;  but 
whether,  if  respondents  had  been  in  possession,  a  different 
result  would  follow,  we  do  not  decide,  for  there  was  no  such 
possession  in  this  case. 

But  for  the  interposition  of  the  respondents,  therefore,  it  is 
altogether  likely  that,  long  before  the  expiration  of  the  time 
for  redemption,  appellant  would  have  had  its  conveyance 
from  the  state ;  and  it  would  be  altogether  unjust  to  allow 
a  contestant  who  has  no  present  right  to  contest  to  go  into 
the  land-office  and  file  a  claim  based  on  no  title  in  himself, 
and  after  months  of  delay  beyond  the  time  permitted  for  the 
filing  of  contests,  give  him  the  land  upon  the  basis  of  some 
after-acquired  title.  Moreover,  we  do  not  think  it  was  the 
intention  of  the  legislature  that  these  applications  for  pur- 
chase of  tide  lands,  by  shore  owners,  should  be  based  upon 

anjrthing  but  legal   title.     The   board  is  not  a  court  of 
37-iow 
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equity,  and  it  is  not  constituted  for  tke  adjudication  of 
either  equitable  or  inchoate  rights.  It  must  be  satisfied,  of 
course,  that  ownership  exists,  but  it  takes  things  as  they 
are  at  the  time  of  application  and  within  the  time  allowed 
for  contest  It  may  well  be  that  in  the  case  before  us  the 
institution  of  respondents'  contest  was  the  very  reason  why 
their  sale  was  not  redeemed  from  owing  to  the  uncertainty 
that  the  appellant  was  in  whether  it  would  be  awarded  this 
land. 

The  respondents  urge  that  appellant  is  not  shown  to  be 
a  qualified  applicant,  because  it  made  no  proof  of  facts 
showing  it  to  be  entitled  to  hold  real  property  in  this  state. 
The  point  would  be  well  taken,  if  urged  at  the  suit  of  a 
competent  contestant.  All  that  we  know  fi-om  the  record  is 
that  the  name  of  the  appellant  is  ''  Merchants  Bank  of  Port 
Townsend,**  but  whether  it  be  a  foreign  or  a  domestic  cor- 
poration, or  a  corporation  at  all,  or,  if  a  corporation, 
whether  its  stock  is  so  held  that  it  can  buy  land  in  Wash- 
ington, or  whether  its  articles  permit  of  its  bujdng  land  any- 
where, is  not  disclosed.  Its  application  was  made  by  **C. 
F.  Seal,  Cashier,"  who  says  that  he  is  entitled  to  purchase 
lands.  The  board  seems  to  have  treated  this  as  an  applica- 
tion of  the  bank  because  it  was  signed,  *^  Merchants  Bank 
of  Port  Townsend,  by  C.  F.  Seal,  Cashier,*'  and  the  whole 
case  before  the  board  proceeded  on  the  theory  that  the  bank 
was  the  applicant,  and  there  was  a  finding  there  that  it  was 
qualified  to  purchase,  but  whether  upon  any  evidence,  the 
record  does  not  disclose.  But  respondents  can  raise  no  ques- 
tion upon  this.  The  whole  matter  lies  between  the  state  and 
the  applicant. 

The  appellant  raised  other  points,  but  they  are  too  num- 
erous to  notice,  and  they  are  not  necessary  to  a  decision  of 
the  case. 

Judgment  reversed  and  cause  remanded  for  dismissal  of 
the  appeal  and  contest. 

HoYT  and  ScoTT,  JJ.,  concur. 

Dunbar,  C.  J.,  and  Andkrs,  J.,  not  sitting. 
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Edwaiud  Huggins,  Respondent,  v.  The  Milwaukee  Brew- 
ing Company,  Appellant, 

ACTION  AGAINST  CORPORATION— RBFt7SAI<  TO  TRANSFER  STOCK— 
RBS  JUDICATA. 

An  action  for  damages  for  the  value  of  stock  in  a  corporation  based 
on  a  refiisal  to  transfer,  cannot  be  maintained  by  a  stockholder  or  his 
assignee  against  another  corporation,  which  has  succeeded  to  all  the 
property,  rights  and  interests  of  the  corporation  which  issued  the 
stock. 

The  fact  that  judgment  has  been  rendered  against  a  stockholder  in 
a  certain  corporation  foreclosing  a  pledge  of  his  stock,  to  which 
action  another  corporation  of  the  same  name,  which  had  succeeded 
to  the  property  of  the  corporation  which  issued  the  stock  in  contro- 
versy, was  made  a  party  defendant,  but  answered  disclaiming  any 
interest  in  the  stock,  will  not  estop  the  second  corporation  from  set- 
ting up,  in  an  action  for  damages  against  it  for  the  value  of  the  stock 
based  on  a  refusal  to  transfer,  that  it  had  not  issued  the  same,  there 
being  no  finding  in  the  prior  action  that  the  stock  represented  shares 
of  such  second  corporation  and  the  judgment  therein  being  against 
the  stockholder  of  the  original  corporation  only. 

Appeal  from  Superior  Court,  Pierce  County. 

O'Brien  &  Robertson  {Hugh  Farley,  of  counsel),  for 
appellant. 

Hoxie  &  Richardson  and  W.  H.  Bogle,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — ^The  complaint  in  this  action  averred  the  exis- 
tence of  appellant  as  a  domestic  corporation  at  all  the  times 
therein  mentioned ;  the  commencement  of  a  suit  by  the 
National  Bank  of  Commerce  of  Tacoma,  against  S.  S.  Loeb 
et  al.  (impleading  the  Milwaukee  Brewing  Company),  April 
21,  1893,  for  the  recovery  of  a  judgment  against  said  Loeb 
and  two  others  of  the  individual  defendants,  on  their  prom- 
issory note,  and  the  foreclosure  of  a  pledge  of  sixty  shares  of 
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stock  in  the  Milwatikee  Brewing  Company,  collateral  to  said 
note ;  the  recovery  of  judgment  in  the  suit  mentioned,  Sep- 
tember 6,  1893  J  t^^  sale  of  the  stock,  upon  execution,  to  the 
plaintiff,  September  22,  1893  ;  the  presentation  of  the  stock 
accompanied  by  a  sheriff^s  bill  of  sale  in  November,  1893,  to 
the  President  and  Secretary  of  the  Milwaukee  Brewing  Com- 
pany, at  its  office,  and  a  demand  for  the  transfer  of  the  shares 
on  the  books  of  the  company ;  the  refusal  of  the  Milwaukee 
Brewing  Company  to  make  the  transfer ;  and  plainti£Ps  dam- 
age in  the  sum  of  $6,600,  the  alleged  value  of  the  stock  at 
the  date  of  the  demand.  Prayer  for  damages  in  the  sum 
named.  The  fifth  paragraph  contained  an  averment  that 
the  decree  obtained  by  the  National  Bank  of  Commerce 
"adjudged  that  said  certificate  represented  sixty  shares  of 
the  capital  stock  of  the  said  Milwaukee  Brewing  Company.'* 

The  answer  of  the  defendant  was  a  specific  denial  of  all 
the  allegations  of  the  complaint  except  those  averring  its 
own  corporate  existence.  During  the  progress  of  the  trial 
the  plaintiff  was  allowed  to  amend  by  adding  an  allegation 
that  the  stock  which  was  the  subject  of  the  former  action 
was  stock  of  the  defendant  corporation  duly  issued  to  the 
person  named  therein  as  the  owner  thereof.  Defendant 
denied  generally.  There  was  judgment  for  plaintiff  for 
$1,320. 

At  the  trial  the  plaintiff  produced  the  record  in  the  former 
case,  and  the  certificates  of  stock,  accompanied  by  the  sher- 
iff's  bill  of  sale,  and  offered  testimony  tending  to  show  a  de- 
mand that  the  stock  be  transferred  to  him,  which  was  met 
by  a  refusal,  and  that  the  stock  was  of  a  certain  value. 
There  were  two  certificates  purporting  to  be  duly  issued  cer- 
tificates for  stock  in  The  Milwaukee  Brewing  Company. 
One  of  the  certificates  was  numbered  3,  and  dated  Jtme  22, 
1891  ;  the  other  was  numbered  7  and  dated  January  i,  1892. 
The  first  was  issued  to  Sam.  S.  Loeb  ;  the  second  to  B.  Loeb. 
Upon  the  face  of  the  certificates  was  printed,  **  Transferable 
only  on  the  books  of  the  company  by  the  endorsement  oi 
this  certificate  and  its  surrender  to  the  Secretary.*'    Printed 
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upon  the  back  of  each  was  the  usual  blank  assignment  and 
power  of  attorney  to  transfer,  which  had  been  signed  by  the 
person  named  in  the  certificate  as  entitled  to  the  shares.  The 
certificates  contained  the  legend,  **  Capital  Stock  $35,000; 
350  shares,  $100  each.*  *  Sam.  S.  Loeb  signed  the  certificates 
as  president,  and  A.  Weinberg  as  secretary.  The  seal  of 
the  corporation  attached  contained  the  words :  **  Milwaukee 
Brewing  Company,  incorporated  May,  1891.** 

The  plaintiff  offered  no  evidence  tending  to  show  the  ex- 
istence of  the  corporation  which  issued  the  stock  certificates, 
choosing,  it  seems,  to  rest  upon  matters  hereafter  alluded  to 
to  sustain  his  position  that  the  defendant  corporation  was 
responsible  for  the  existence  of  the  certificates,  and  for  the 
reliance  of  the  National  Bank  of  Commerce  and  himself 
thereon. 

The  defendant,  however,  was  not  incorporated  until  Feb- 
ruary 24,  1893,  and  hence  arose  the  complications  of  the 
case.  The  defendant  admitted  that  in  1891  there  was  a 
company  acting  under  the  name  of  The  Milwaukee  Brewing 
Company,  of  which  I/oeb  was  president  and  Weinberg,  sec- 
retary, doing  business  in  Tacoma,  and  issuing  stock;  that 
defendant  has  the  same  name,  occupies  the  same  ofiice,  car- 
ries on  the  same  business,  has  the  same  amount  of  stock  as 
the  other  company,  and  has  acquired  its  property.  It  was 
not  admitted  that  the  stock-holders  in  the  defendant  com- 
pany were  the  same,  and  it  was  shown  that  the  defendant 
had  not  issued  any  of  its  stock.  It  was  not  shown  that 
either  Sam.  S.  Loeb,  or  B.  Loeb,  was  a  stockholder  in  the 
present  company,  or  that  either  of  them  had  any  interest  in 
such  company,  which  would  entitle  them  to  stock  when 
issued.  Neither  was  it  shown  by  what  means  the  present 
company  had  acquired  the  property  of  its  namesake. 

Under  this  state  of  the  evidence  the  court  below  declared 
that  it  would  hold  the  appellant  responsible  for  the  acts  of  the 
former  company  in  issuing  this  stock,  and  for  all  its  acts,  for 
the  purposes  of  this  case,  and  instructed  the  jury  that  it 
might  find  a  verdict  for  the  value  of  the  stock  at  the  date  of 


582  HUGGINS  v.  MILWAUKEE  BREWING  CO. 

Opinion  of  the  Court— STiles,  J.  [lo  Wash. 

the  demand  made  for  a  transfer.  Other  appropriate  instruc- 
tions were  given,  but  it  is  not  necessary  to  refer  to  them  par- 
ticularly. 

We  think  it  may  be  fairly  assumed  from  the  attitude  of 
the  respondent  In  this  and  the  former  case,  and  from  all  the 
facts  appearing  in  the  record,  that  there  was  a  Milwaukee 
Brewing  Company,  organized  in  May,  1891,  which  was  at 
least  a  de  facto  corporation  so  far  as  the  bank  and  respondent 
were  concerned.  Whether  it  was  a  corporation  de  jure  or 
not  is  left  by  this  record  entirely  to  conjecture.  It  was  that 
corporation  which  issued  these  certificates,  and  it  was  with 
that  corporation,  and  none  other,  that  the  Loebs  had  their 
contract,  for  the  violation  of  which,  in  refusing  to  transfer 
stock  they  or  their  assignees  could  maintain  an  action  at 
law,  as  some  authorities  hold,  for  damages,  as  for  a  conver- 
sion to  the  ftdl  value  of  the  stock,     x  Cook,  Stock,  etc.,  § 

389. 

Whether  a  rule  giving  to  stockholders  in  a  corporation 
such  a  privilege  would  have  to  be  upheld  in  this  state  we 
need  not  now  decide.  But  granting  that  it  is  a  rule  so 
firmly  established  in  the  law  that  its  enforcement  could  be 
justly  required  under  our  statutes  governing  corporations, 
we  are  strongly  convinced  that  it  is  a  harsh  and  dangerous 
rule,  the  application  of  which  ought  not  to  be  extended  be- 
yond those  cases  where  there  is  a  clear  legal  right  on  the 
part  of  the  assignee  of  stock  certificates  to  have  a  transfer. 
Does  this  case  present  a  state  of  facts  calling  for  such  a 
remedy  ?  In  the  first  place  the  original  complaint,  with  ap- 
parent studiousness,  avoided  any  allegation  to  the  effect  that 
the  Milwaukee  Brewing  Company,  sixty  shares  of  whose 
stock  had  been  acquired  by  the  plaintiff,  was  the  defendant 
company,  and  it  was  not  until  the  court  threatened  to  sustain 
a  motion  for  a  non-suit,  on  the  ground  that  there  was  neither 
allegation  nor  proof  of  the  character  mentioned,  that  an 
amendment  was  made  covering  the  ground.  Still,  no  proof 
was  offered,  and  it  was  not  until  after  the  defendant  admitted 
that  its  name,  amount  of  stock,  place  of  residence  and  char- 
acter of  business  was  the  same  as  that  of  the  former  com- 
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pany,  and  that  it  had  acquired  the  property  of  the  former 
company,  although  it  was  incorporated  nearly  two  years 
later,  and  with  different  stockholders,  that  the  court  an- 
nounced that  the  personnel  of  the  stockholders  would  make 
no  difference,  and  that  it  should  hold  the  defendant  ^'re- 
sponszdW*  for  the  acts  of  the  former  company  in  issuing  the 
stock.  This  theory  of  responsibility  was  not  the  theory 
upon  which  the  action  was  brought  and  the  complaint 
framed,  and  we  are  constrained  to  believe  that  it  was  the 
similarity  of  names  rather  than  anything  else  which  led  to 
its  adoption.  For  it  is  easily  conceivable  that  a  **  St,  Louis 
Brewery  Company  "  might  have  been  organized  with  all  the 
other  features  of  the  defendant  precisely  the  same,  against 
which  the  action  would  not  have  been  sustained.  This  St. 
Louis  Company  might  have  acquired  all  of  the  property  of 
the  Milwaukee  Brewing  Company,  organized^in  May,  1891, 
by  paying  therefor  its  full  value  in  cash,  and,  if  so,  it  would 
have  been  discharged  of  every  obligation  due  from  said  Mil- 
waukee Brewing  Company  to  its  stockholders,  or  their  as- 
signees. And  it  is  not  any  more  impossible  that  the  defend- 
ant company,  notwithstanding  its  unfortunate,  not  to  say 
suspicious,  choice  of  a  name,  may  have  doner  the  same 
thing,  and  that  the  original  Milwaukee  Brewing  Company 
may  have  had  the  proceeds  of  its  property,  paid  in  good 
faith,  in  its  treasury  at  the  time  of  the  alleged  demand  for 
a  transfer.  In  such  a  case  it  would  be  out  of  the  question 
to  sustain  an  action  of  this  kind. 

But  by  this  argument  we  are  not  denying  to  the  respond- 
ent a  proper  remedy  in  case  it  should  be  true,  as  it  is  insin- 
uated, that  the  defendant  is  but  a  reorganization  of  the  old 
company,  or  the  old  company  with  some  amendments  to  its 
articles  of  incorporation,  or  a  new  company  which  has  sim- 
ply taken  possession  of  the  property  of  the  old  company 
without  paying  anything  for  it.  All  that  appears  by  this  re- 
cord is  that  defendant  is  a  new  company,  organized  in  1893; 
the  other  matters  were  not  made  to  appear,  and  they  would 
have  been  inadmissible  under  the  form  of  action  adopted. 
A  proper  form  of  action  might  have  developed  the  facts  sug- 
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gested,  and  out  of  them  might  have  grown  a  responsibility 
to  the  respondent  to  the  extent  of  his  shares,  perhaps  to  ad- 
mit him  as  a  stockholder,  and  perhaps  only  to  pay  him  his 
proportion  of  the  value  of  the  property  fraudulently  taken 
possession  of  without  compensation.  It  is  needless  to  say 
that  such  an  action  would  be  equitable  in  its  nature,  and 
that  the  respondent  would  therein  be  required  to  accept 
whatever  the  circumstances  of  the  case  might  show  to  be  his 
proper  judgment. 

But  the  case  before  us  is  purely  an  action  at  law,  brought 
for  violation  of  the  implied  contract  arising  from  the 
issuance  of  stock  certificates  by  a  corporation,  which  the  only 
competent  evidence  in  the  record  shows  was  not  the  defend- 
ant, but  another,  older  corporation  of  the  same  name.  No 
contract  relation  being  shown  to  exist  between  the  parties, 
this  action  at  law  cannot  be  upheld. 

Respondent,  in  this  court,  apparently  for  the  first  time, 
since  no  mention  of  it  was  made  below,  urges  that  the  judg- 
ment in  the  former  case  cut  off  the  right  of  appellant  to  say 
that  it  was  not  stock  issued  by  it  that  was  sold  to  respond- 
ent. This  contention  is  based  upon  the  fact  that  appellant 
was  made  a  party  defendant  to  the  former  action  under  the 
averment  that  it  claimed  some  interest  in  the  pledged  stock, 
which  interest  was  subject  to  that  of  the  plaintiff.  Appel- 
lant answered  denying  generally  the  allegations  of  the  com- 
plaint for  want  of  information,  thus  disclaiming  any  interest 
in  the  stock.  The  judgment  ran  against  Samuel  S.  Loeb 
only,  did  not  dispose  of  the  other  defendants  at  all,  and  di- 
rected that  the  lien  of  the  bank  be  foreclosed  and  the  stock 
sold.  There  was  no  finding  that  the  certificates  represented 
shares  of  the  appellant  in  this  case,  though  there  was  a 
declaration  that  the  certificates,  which  purported  to  be  for 
sixty  shares  each, actually  represented  only  sixty  shares  in  all. 
As  was  before  stated,  these  certificates  bore  upon  their  face 
that  they  were  certificates  of  a  Milwaukee  Brewing  Com- 
pany organized  in  May,  1891,  and  were,  therefore,  not  cer- 
tificates of  the  appellant  company.  The  allegation  of  the 
complaint  averring  a  claim  of  interest  by  the  defendant  com- 


HOGGINS  V.  MILWAUKBB   BREWING  CO.  585 

Jan.  1895.]  Opinion  of  the  Court— Stii^es,  J. 

pany  in  the  stock  is  appealed  to,  however  to  sustain  the 
estoppel  without  reference  to  the  judgment.  It  might  be 
that,  in  a  suit  to  foreclose  a  pledge  of  stock,  tlie  corpdration 
issuing  it  would  be  a  proper  or  even  a  necessary  party,  since 
it  would  be  capable  of  having  claims  the  same  as  a  natural 
X>erson,  but  we  very  much  doubt  whether,  if  made  a  party, 
under  such  an  allegation  as  that  before  us,  it  would  be  called 
upon  to  litigate  the  question  whether  it  had  issued  the 
pledged  certificates.  Such  is  certainly  not  the  practice. 
The  citations  from  2  Cook,  Stock,  etc.,  §  844,  refer  only  to 
foreclosures  upon  the  property  of  corporations,  and  are  not 
relevant  to  foreclosures  of  the  pledged  stock  of  corporations, 
which  is  the  property  of  the  stockholders.  The  pledgee  of 
these  certificates  had  it  in  its  power  to  determine  the  atti- 
tude of  the  corporation  which  issued  them — whether  they 
represented  sixty  or  one  hundred  and  twenty  shares — at  any 
time  without  suit,  since  the  endorsed  assignment  and  power 
of  attorney  was  signed  in  blank  by  Sam.  S.  Loeb  and  B. 
Loeb,  which  authorized  the  pledgee  to  fill  up  the  blanks  and 
demand  transfers. 

But  this  discussion  is  really  unnecessary,  since  an  estoppel 

was  not  only  not  pleaded  (Herman  on  Estoppel,  §  1261 ; 

Walker  V,  Baxter^  6  Wash.  244);  but  it  was  not  suggested 

in  the  course  of  the  trial,  nor  was  the  jury  charged  upon 

any  such  theory. 

The  appellant,  at  the  close  of  the  trial,  moved  for  an  in- 
struction directing  the  jury  to  find  in  its  favor,  which  was 
refused.  In  this  the  court  erred,  and  the  cause  must  be  re- 
versed and  remanded  for  disposition  in  accordance  with  that 
motion.     So  ordered, 

HoYT  and  Anders,  JJ.,  concur, 
Dunbar,  C.  J.,  dissents. 
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15  506     Eugene  B.  Hyde  et  al.,  /Respondents,  v.  Albert  Hel- 
ler ET  AL.,  Appellants. 

VENDOR  AND  PURCHASBR— DBATH  OF  VENDOR— POWBR  OF  EXECU- 
TOR TO  MAKE  DEED — ACTION  TO  RESCIND— VENDEE'S  LIEN — 
TENDER— EVIDENCE. 

On  the  rescission  by  a  purchaser  of  a  contract  for  the  sale  of  land 
on  the  ground  that  the  interest  of  heirs  therein  cannot  be  reached 
and  disposed  of,  the  purchaser  is  not  entitled  to  a  vendee's  lien 
against  the  land  to  secure  the  refunding  of  money  paid  on  the  con- 
tract. 

Under  the  statutes  of  this  state  the  legal  title  to  land  of  a  decedent 
vests  in  his  executor  or  administrator  for  the  purpose  of  passing 
title  to  purchasers  under  a  contract  for  its  sale  made  by  the  decedent,, 
and  the  rights  of  devisees  or  heirs  in  the  land  is  confined  to  an  inter- 
est in  the  purchase  money  due  under  the  contract. 

A  finding  by  the  court  that  purchasers  of  certain  land  had  not 
entered  into  possession  is  unwarranted,  when  there  is  little  testimony 
upon  the  subject  and  the  contract  of  sale  itself  provides  that  the 
vendor  shall  have  the  right  to  re-enter  and  take  possession  in  case  of 
forfeiture,  the  plain  intent  appearing  therefrom  that  the  possession 
should  be  given  by  the  execution  and  delivery  of  the  contract  of 
sale. 

A  tender  of  the  balance  of  the  purchase  price  due  upon  a  contract 
for  the  sale  of  land  made  by  a  purchaser  to  his  vendor's  executor, 
does  not  constitute  a  valid  tender  when  the  purchaser  is  doubtful  of 
the  ability  of  the  executor  to  convey  a  valid  title,  and  has  no  inten* 
tion  of  paying  over  the  money  until  he  can  get  an  opinion  from  his 
attorney  upon  the  validity  of  the  conveyance. 

A  vendor  is  not  bound  to  execute  a  deed  to  a  purchaser  under  a 
contract  for  the  sale  of  land  upon  the  tender  of  the  full  purchase 
price,  when  the  purchaser  has  failed  to  pay  taxes  upon  the  land  in 
accordance  with  one  of  the  conditions  of  the  contract. 

The  fact  that  a  tender  of  tbe  purchase  price  of  land  is  made  to  so 
executor  before  he  has  qualified  as  a  representative  of  the  vendor's 
estate,  does  not  impose  the  duty  upon  the  executor  of  executing  a 
deed  after  his  qualification,  when  the  tender  is  not  kept  good  by  tbe 
piu'chaser,  especially  where  the  time  of  the  execution  of  the  deed  is 
not  made  of  the  essence  of  the  contract. 

Where  a  complaint  for  the  rescission  of  a  contract  for  the  sale  of 
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land  alleges  that  the  complainants  are  willing  to  complete  the  con- 
tract, if  the  court  finds  a  good,  marketable  title  could  be  made  to 
them,  an  answer  hy  the  defendants  offering  to  make  a  deed  either  by 
the  executor  or  by  a  commissioner,  as  the  court  shall  decree,  consti- 
tutes a  sufficient  tender  of  a  deed,  under  the  issue  as  made  by  the 
complaint. 

Appeal  from  Superior  Courts  Spokane  County. 

Blake  &  Post,  for  appellants. 

Turner^    Graves  &  McKinstry,   Samuel  C    Hyde    and 
Lucius  G.  Nash,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J. — This  was  an  action  brought  by  the  re- 
spondents, Eugene  B.  Hyde  and  George  H.  Leonard,  against 
Albert  Heller,  the  heirs  and  devisees  of  Caroline  Heller,  de- 
ceased, and  against  the  executors  of  her  last  will  and  testa- 
ment. The  complaint  alleges  that  on  September  i,  1889, 
Hyde  entered  into  a  contract  with  Caroline  Heller  and  the 
defendant  Albert  Heller,  who  were  then  husband  and  wife, 
for  the  purchase  of  certain  lots  in  the  city  of  Spokane,  for 
the  consideration  of  $60,000,  to  be  paid,  $10,000  down,  $15,- 
000  on  or  before  one  year,  $15,000  on  or  before  two  years, 
and  $20,000  on  or  before  three  years,  from  the  date  of  the 
contract ;  the  deferred  pajnnents  to  bear  interest  at  the  rate 
of  ten  per  cent,  per  annum,  payable  semi-annually.  He 
was  also  to  pay  all  street  grade  assessments  and  taxes  then 
a  lien  upon  the  premises,  as  well  as  all  such  taxes  and  as- 
sessments as  might  afterward  be  levied  thereon.  It  is  al- 
leged that  the  plaintiff,  Leonard,  and  one  Herbert  Bolster 
each  had  an  interest  with  the  plaintiff,  Hyde,  in  said  contract, 
Leonard  having  one-sixth  interest  and  Bolster  having  one- 
third  interest  therein,  which  facts  are  alleged  to  have  been 
'  known  to  Albert  and  Caroline  Heller.  Before  the  bringing 
of  this  action  Bolster  sold  and  assigned  his  interest  in  the 
contract  to  the  plaintiff,  Leonard.  It  is  further  alleged  that 
Caroline  Heller,  after  the  excution  of  the  contract  in  ques- 
tion, to-wit,  on  March  17,  1892,  made  and  executed  her  last 
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will,  a  copy  of  which  is  set  up  in  the  complaint  and  which 
is  as  follows : 

**  I,  Caroline  Heller,  wife  of  Albert  Heller,  now  63  years 
of  age,  and  residing  in  the  city  of  Spokane,  state  of  Wash- 
ington, and  being  of  sound  and  disposing  mind  and  mem- 
ory, and  being  mindful  of  the  uncertainty  of  life  and  the 
certainty  of  death— do  make,  publish  and  declare  this  my 
last  will  and  testament,  to- wit : 

**  First.  I  give,  bequeath  and  devise  to  my  husband, 
Albert  Heller,  one-third  of  all  my  estate  both  real  and  per- 
sonal. 

**  Second.  I  have  four  children,  namely.  Bertha  Foor- 
man,  wife  of  Solmon  Foorman,  now  residing  in  Bishop 
Creek,  state  of  California,  Samuel  Heller,  whose  home  is 
with  me,  August  Heller,  now  in  Calispell,  Montana,  and 
Fannie  Heller,  whose  home  and  abode  is  now  with  me,  and 
I  give  and  bequeath  all  of  the  remainder  and  residue  of  my 
said  estate,  (i.  e.  ^  )  to  the  above  mentioned  four  children, 
my  heirs,  in  equal  proportions,  share  and  share  alike — ex- 
cepting the  proportion  (}()  of  the  residue  of  my  said  estate, 
instead  of  vesting  in  my  daughter,  Mrs.  Bertha  Foorman.  I 
desire  and  so  will  that  her  portion  vest  in  my  said  husband 
Albert  Heller,  as  trustee  for  her  benefit,  and  that  she  shall 
only  have  the  use  of  her  portion  during  her  life  time,  and  at 
her  death  to  vest  in  her  children.  The  portion  allotted  to 
her  to  be  under  the  management  of  my  husband.  The 
other  three  children  to  have  their  said  portions  in  their  own 
right  immediately  after  my  demise. 

**  I  further  order,  desire  and  will — that  upon  my  death  all 
of  my  said  estate  at  once  vest  in  my  said  heirs  and  my  said 
husband.  That  no  steps  to  be  taken  in  court  whatever  ex- 
cept to  prove  this  my  will,  and  that  then  all  proceedings  in 
court  shall  cease  and  that  all  my  property  at  once  vest  in 
the  parties  mentioned  in  this  will  according  to  the  bequest 
and  promises  herein  contained. 

•*  I  appoint  my  husband,  Albert  Heller,  as  executor  (and 
trustee )  and  my  daughter  Fannie  Heller,  executrix  of  this 
my  last  will  and  testament,  and  desire  and  will  that  no 
bonds  be  required  of  either  of  them  for  the  discharge  of 
their  duties. 

**  In  witness  thereof  I,  Caroline  Heller,  have  to  this  my 
last  will  and  testament,  consisting  of  one  sheet  of  paper* 
written  on  both  sides,  subscribed  my  name  and  set  my  seal 
this  17th  day  of  March,  A.  D.  1892. 

(seal)  ''Caroline  Heller," 

Properly  witnessed. 
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The  complaint  alleges  that  on  March  8,  1893,  Caroline 
Heller  died ;  on  April  26,  1893,  her  said  will  was  probated 
in  the  superior  court  of  Spokane  county,  and  thereupon  the 
said  Albert  Heller  and  Fannie  Heller  entered  upon  the  dis- 
charge of  their  duties  as  executor  and  executrix  respectively 
of  said  will,  and  have  continued  to  execute  the  trust  devolved 
upon  them,  etc.  Also  alleges  the  names  of  the  children  of 
the  defendant,  Bertha  Poorman,  and  that  they  are  minors 
and  that  the  property  in  question  was  either  the  community 
property  of  Albert  Heller  and  Caroline  Heller,  or  the  sepa- 
rate property  of  Caroline  Heller.  And  the  various  payments 
on  the  contract  were  set  forth,  it  appearing  that  in  addition 
to  the  $10,000  paid  down,  the  $15,000  payment  was  made  at 
the  expiration  of  the  first  year.  No  other  pa3rments  have 
been  made  upon  the  principal,  the  rest  of  the  payments  men- 
tioned in  the  complaint  being  pa3nnents  of  interest.  The 
complaint  alleges  that  on  April  12,  1893,  plaintiff  tendered 
Albert  Heller  and  Fanny  Heller,  executor  and  executrix,  at 
the  Traders  National  Bank,  at  which  place  the  contract  was 
payable,  $37,174-30,  the  alleged  balance  due  upon  the  con- 
tract ;  which  tender  was  refused.  The  executors,  according 
to  the  complaint,  alleged  the  confusion  of  title  caused  by 
said  will,  but  insisted  that  they  could  and  would  at  some 
time  in  the  near  future  obviate  the  difficulties  standing  in  the 
way  of  making  such  title,  and  would  then  make,  or  cause 
and  procure  to  be  made,  a  good  marketable  title  to  said  prop- 
erty. The  complaint  also  alleges  that  at  the  time  of  the 
tender  plaintiffs  did  not  know  of  the  provisions  of  the  will  or 
of  the  alleged  difficulties  in  the  way  of  making  a  good  title, 
and  supposed  and  believed  that  it  was  within  the  power  of 
the  executors  to  cause  and  procure  a  good  title  to  be  made, 
but  they  have  since  learned  that  it  was  impossible  for  the 
devisees  to  make  a  good  title  to  the  property.  Alleges  fur- 
ther that  time  was  of  the  essence  of  the  contract,  so  far  as 
the  execution  of  the  deed  was  concerned. 

The  prayer  of  the  complaint  is  for  a  rescission  and  cancel- 
lation of  the  contract ;  for  judgment  against  the  defendants 
for  the  amount  of  money  paid  thereon  by  plaintiffs,  together 
with  ten  per  cent,  interest  per  annum  ;  that  a  vendee's  lien 
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be  declared  and  established  in  favor  of  plaintife  for  the  pur- 
chase money  so  paid  as  aforesaid  :  **  that  if  the  court  shall 
be  of  the  opinion  that  the  plaintiffs  are  not  entitled  to  the 
relief  herein  prayed  for,  or  any  part  thereof,  or  are  not  en- 
titled to  rescind  said  contract,  that  then,  and  in  that  event, 
the  court  shall  make  such  decree  as  shall  preserve  and  estab- 
lish the  rights  of  these  plaintiflfe,  and  of  the  defendants  re- 
spectively, in  and  to  said  real  estate  and  all  matters  and 
things  pertaining  to  this  litigation,  and  that  the  court  shall 
grant  such  other  and  further  relief  to  these  plaintiffs  as  shall 
seem  meet  and  equitable." 

The  infant  defendants  were  served  with  summons  by  pub- 
lication ;  proof  having  been  made  of  such  service,  a  guard- 
ian ad  litem  was  appointed  for  them. 

There  are  three  answers :  The  answer  of  the  executors, 
Albert  Heller  and  Fanny  Heller ;  the  answer  of  the  adult 
defendants,  Albert  Heller,  Bertha  Foorman,  Samuel  Heller, 
August  Heller  and  Fannie  Heller  ;  and  the  answer  of  the 
guardian  ad  litem  of  the  infants.  These  answers  generally  ad- 
mit most  of  the  facts  alleged  in  the  complaint,  but  deny  that 
time  was  of  the  essence  of  the  contract  in  any  particular  ex- 
cept as  to  the  payments  of  the  deferred  purchase  money ; 
denied  that  any  of  such  payments  could  be  made  to  the 
Traders  National  Bank,  or  that  there  were  any  impossibili- 
ties, difficulties  or  trouble  in  the  way  of  making  a  good  and 
marketable  title  to  plaintiffs;  denied  that  plainti&  were 
never  let  into  possession  of  the  property,  and  denied  that  any 
tender  was  ever  made  to  the  defendants,  Albert  Heller  and 
Fanny  Heller,  or  either  of  them,  of  the  balance  of  the  pur- 
chase money.  It  is  also  claimed  in  the  answer  that  the  pur- 
chase price  was  $63,000  instead  of  $60,000,  the  first  pay- 
ment of  $13,000  instead  of  $10,000,  and  that  letters  testa- 
mentary were  issued  to  the  executors  on  May  19,  1893.  The 
answer  of  the  defendants  other  than  the  executors  contained 
the  following : 

**  And  said  defendants  now  offer  and  tender  the  plaintiffs 
and  the  court  their  consent  that  the  executor  and  executrix 
of  the  last  will  and  testament  of   said  Caroline  Heller, 
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deceased,  may  execute  and  deliver  to  the  plaintiff  such  deed 
or  deeds  of  conveyance  as  may  be  necessary  to  convey  to 
them  a  good  indefeasible  and  marketable  title  in  said  real 
estate;  or  that  a  commissioner  may  be  appointed  by  the 
court  for  the  purpose,  or  if  the  court  shall  so  order  and  direct, 
they  offer  to  execute  such  deed  or  deeds  in  their  own  proper 
persons,  to  said  plaintiffs." 

The  executors'  answer  and  counter-claim  as  to  the  amount 
corresponds  with  the  other  answers.  It  also  alleges  that 
upon  the  execution  of  the  contract  plaintiff  Hyde  took  pos- 
session of  the  property  and  has  ever  since  remained  in  posses- 
sion thereof.  The  allegations  in  regard  to  payments  are  sub- 
stantially like  those  of  the  complaint.  It  also  alleges  that 
at  the  time  of  the  execution  of  the  contract  in  question  Car- 
oline Heller  was  the  owner  in  fee  of  the  real  estate  in  ques- 
tion, and  the  following  allegation  appears  : 

"That  they  have  always  been  ready,  able  and  willing 
to  convey  the  property  to  the  plaintiffs  upon  the  payment 
of  the  balance  of  the  purchase  money,  and  now. offer  and 
tender  the  plaintiffs  and  the  court  the  performance  of  said 
contract,  by  making  and  executing  such  deed  or  deeds  of 
conveyance  of  said  real  estate  to  the  plaintiffs  as  the  court 
may  order  or  direct ;  and  they  further  offer  and  tender  to  the 
plaintiffs  their  consent  to  the  appointment  of  a  commissioner 
to  make  and  execute  such  deeds  of  conveyance  as  may  be 
necessary  in  the  premises,  fully  submitting  themselves  to 
abide  by  and  perform  such  orders  of  the  court  as  may  be  nec- 
essary to  make  to  the  plaintiffs  a  good  marketable  title  to 
said  real  estate." 

And  they  further  allege  that  there  are  no  difficulties  in 
the*  way  of  making  a  good  title  to  the  plaintiffs,  and  that 
they  hold,  and  are  entitled  to,  a  vendor's  lien  on  the  prop- 
erty for  the  balance  of  the  purchase  money  due  upon  the  con- 
tract ;  and  pray  accordingly. 

Plaintiffs  reply  to  the  affirmative  answer  and  counter- 
claim of  the  executors  was  a  general  denial.  Upon  these 
issues  the  case  went  to  trial,  and  the  court  found  that  the 
complaint  was  sufficient  to  state  a  cause  of  action  for  a  rescis- 
sion of  the  contract ;  that  the  plaintiffs  were  entitled  to  a 
rescission  of  the  contract ;  and  judgment  of  rescission  was 
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entered  and  a  vendee's  lien  established  upon  the  property 
to  secure  the  money  paid,  with  interest  thereon  from  the 
date  of  its  payment,  at  the  rate  of  eight  per  cent  per  annum. 

There  are  two  general  propositions  urged  here  by  the  res- 
pondents, one  at  least  of  which  is  necessary  to  sustain  this 
judgment.  The  first  claim  of  respondents  is  that  under 
the  provisions  of  this  will  a  contingent  remainder  was. 
devised,  and  that  the  interest  in  the  estate  was  not  vested 
but  that  it  would  remain  open  to  admit  the  unborn  children 
of  Mrs.  Foorman,  one  of  the  devisees  of  the  will ;  that  such 
children,  if  any  should  be  bom,  would  not  be  bound  by  the 
action  of  the  administrator  in  conveying  this  land,  because 
necessarily  they  coiild  have  no  notice  and  could  make  no 
appearance,  and  that  their  right  to  litigate  the  title  would 
not  be  barred  by  the  judgment  in  this  action,  and  that  con- 
sequently it  was  out  of  the  power  of  the  defendants,  the 
appellants  here,  to  make  a  good  deed,  or  convey  a  marketa- 
ble title  to  the  land  in  question. 

The  other  claim  is  that,  conceding  the  power  of  the  exec- 
utors to  convey  a  good  and  sufficient  title  to  the  land,  they 
had  not  proffered  such  a  deed  within  a  reasonable  time  after 
the  tender  of  the  balance  of  the  purchase  price  had  been 
made,  and  hence  they  had  a  right  to  elect  either  to  bring  an 
action  for  the  performance  of  the  specific  contract,  or  to 
declare  a  rescission  of  the  contract  and  sue  for  the  recovery  of 
the  money  advanced. 

Whatever  may  be  the  merits  of  these  respective  conten- 
tions, which  we  will  notice  hereafter,  it  is  evident  that  the 
claim  to  a  vendee's  lien  to  secure  the  refunding  of  the  money 
already  paid  cannot  be  maintained,  and  is  really  inconsistent 
with  the  theory  advanced  by  the  respondents  that  no  good 
and  sufficient  title  can  be  made  by  the  appellants  to  this 
land  ;  for  if,  by  reason  of  the  fact  that  the  executors  are  not 
possessed  of  the  legal  title  of  the  land,  and  that  a  contingent 
remainder  is  in  waiting  for  unborn  heirs,  the  executors  are 
unable  to  make  a  title  which  would  bind  such  heirs,  cer- 
tainly the  other  horn  of  the  dilemma  would  be  equally  out 
of  reach  of  the  appellants,  for  the  heirs  would  be  equally 
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unaffected  by  the  judgment  of  the  court  in  disposing  of  the 
land  in  question  for  the  satisfaction  of  the  purchase  money 
already  paid.  In  other  words,  if  the  interest  of  the  heirs 
cannot  be  reached  and  disposed  of  for  the  benefit  of  the 
estate,  it  cannot  be  reached  or  disposed  of  for  the  benefit  of 
the  other  contracting  parties. 

On  the  first  proposition,  whether  the  title  to  the  estate 
that  belonged  to  the  deceased  vested  immediately  in  the 
heirs  upon  his  death  or  not,  it  seems  to  us  it  is  not  necessary 
to  decide  ;  for  the  investiture,  whatever  it  may  be,  or  when- 
ever it  may  occur,  must  be  subject  to  claims  that  have  legally 
attached  by  contracts  with  the  deceased  before  his  death. 
Or,  in  other  words,  the  heirs  take  subject  to  the  rights  under 
the  contract.  The  heir  cannot  take  anything  more  than  the 
devisor  had  at  the  time  of  his  death,  because  the  devisor 
could  not  will  any  more  than  he  possessed.  The  will  can- 
not possibly  operate  to  abridge  or  destroy  rights  which  have 
already  attached,  or  enlarge  the  estate.  All  the  right  that 
Mrs.  Heller  had  in  this  land,  after  she  had  entered  into  the 
contract  of  sale,  was  the  right  to  the  money  which  repre- 
sented the  purchase  price  (excepting,  of  course,  the  right  to 
rescind  under  certain  contingencies)  ;  that  is  all  the  interest 
she  could  have  assigned  or  conveyed  or  devised.  Her  estate 
cannot  be  augmented  by  the  mere  fact  of  her  death  ;  and 
neither  can  it  be  diminished.  Her  heirs  under  her  will  must 
take  just  what  she  had  a  right  to  devise  and  nothing  more, 
and  she  had  a  right  to  devise  what  she  had  and  nothing 
more.  Under  the  other  theory  she  would  have  a  right  to 
devise  what  the  respondents  had,  viz  :  the  right  to  the  title 
to  this  land  ;  and  the  unjust  and  anomalous  position  would 
logically  follow  that  one  of  the  parties  to  a  contract  could 
enforce  the  terms  of  the  contract,  while  the  other  party 
would  be  powerless  to  do  so ;  for  it  cannot  be  questioned 
that  the  heirs  would  have  a  right  to  the  benefit  of  the  con- 
tract made  by  the  devisor.  Such  a  holding  would  be  so 
manifestly  unjust  that  nothing  but  the  plainest  and  most 
mandatory  provisions  of  the  statute  would  justify  such  a  con- 
struction. 

38-lOW 
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These  propositions  seem  to  be  so  plainly  and  manifestly 
the  law,  and  so  in  accord  with  common  sense  and  common 
honesty,  that  the  discussion  of  technical  law  with  relation  to 
titles  in  connection  with  this  case  appears  almost  an  effort  to 
make  murky  and  uncertain  that  which  is  clear  and  certain  ; 
and  the  discussion  of  technical  questions  and  the  citation  of 
numerous  cases  is  rendered,  it  seems  to  us,  especially  useless 
by  the  plain  provisions  of  our  own  statutes.  Sec.  1042,  Code 
Proc.,  provides  that: 

'*  Actions  for  the  recovery  of  any  property,  real  or  personal, 
or  for  the  possession  thereof,  and  all  actions  founded  upon 
contracts,  ma)"  be  maintained  by  and  against  executors  and 
administrators  in  all  cases  in  which  the  same  might  have 
been  maintained  by  or  against  their  respective  testators  or 
intestates. ' ' 

Sec.  1 1 17,  which  occurs  in  a  chapter  on  specific  perform- 
ance of  contracts  of  deceased  persons,  provides  that : 

*  *  If  any  person  who  is  bound  by  contract,  in  writing,  to 
convey  any  real  property,  shall  die  before  making  the  con\'e)'- 
ance,  the  superior  court  of  the  county  in  which  such  real 
estate  or  any  portion  thereof  is  situate  may  make  a  decree 
authorizing  and  directing  his  executor  or  administrator  to 
convey  such  real  property  to  the  person  entitled  thereto.*' 

We  take  it  that,  under  the  comprehensive  language  used 
in  this  statute,  it  applies  to  all  persons  who  have  contracted 
in  writing  to  convey  real  property,  whether  they  have  died 
testate  or  intestate,  and  without  regard  to  the  conditions  of 
their  will.  It  is  to  be  conveyed  to  the  persons  entitled 
thereto  under  the  contract ;  and  §1123  provides  that : 

*'The  conveyance  made  in  pursuance  of  a  decree  shall 
pass  to  the  grantee  all  the  estate,  right,  title  and  interest 
contracted  to  be  conveyed  by  the  deceased,  as  fully  as  if  the 
contracting  party  himself  were  still  living  and  executed  the 
conveyance  in  pursuance  of  such  a  contract.'* 

In  Brack  v.  Tucker^  32  Cal.  426,  it  was  held,  as  it  seems 
to  us  it  must  always  be  held,  that  **  no  real  property  passed 
to  the  devisee  under  the  will  which  the  devisor  conveyed  or 
contracted  to  convey  in  his  life  time  ";  and  the  court,  on  pe- 
tition for  rehearing,  uses  this  unequivocal  language :     *'  The 
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will  of  course  operated  only  upon  so  jnuch  of  the  mill  tract 
as  legally  and  equitably  belonged  to  Dr.  Bale  [the  devisor] 
at  the  time  of  his  death." 

It  is  true  that  there  is  a  special  procedure  pointed  out  by 
the  statute,  but  the  fact  that  the  statute  makes  this  provision 
for  conveying  the  title  by  the  executor  or  administrator,  re- 
futes the  idea  that  the  title  cannot  be  conveyed  by  reason  of 
any  of  the  provisions  of  the  will  which  it  is  claimed  creates 
a  vested  remainder  to  the  living  children,  but  is  subject  to 
open  and  let  in  after-bom  children. 

We  have  read  with  much  interest  the  cases  cited  by  re- 
spondents on  this  proposition,  and  the  many  cases  referred  to 
in  the  text  books  cited.  They  discuss  in  all  their  diflferent 
bearings  the  distinctions  existing  between  vested  and  con- 
tingent remainders,  and  while  under  the  authorities  cited, 
which  substantially  hold  that  where  there  is  a  doubt  whether 
a  remainder  is  vested  or  contingent  it  will  be  construed  as  a 
vested  estate,  and  the  other  equally  well  established  rule 
that  estates  in  remainder  vest  at  the  earliest  possible  moment 
unless  there  be  a  clear  manifestation  .^of  the  testator  to  the 
contrary,  it  is  doubtful  if  the  contention  of  the  respondents 
that  the  remainder  under  the  will  is  not  vested  can  be  main- 
tained by  construction  of  the  will  in  this  case,  it  seems  to 
us  the  authorities  cited  have  no  application  whatever  to  the 
case  in  point.  All  these  cases  involve  contests  between  the 
heirs  themselves,  and  however  they  may  establish  the  law 
as  to  the  rights  of  contesting  heirs,  they  have  no  application, 
directly  or  indirectly,  where  the  contest  is  between  the  heirs 
and  outside  parties  claiming  under  contract  of  sale  with  the 
devisor.  Upon  that  question,  which  is  the  only  question 
presented  for  our  consideration  under  this  phase  of  the  case, 
they  shed  no  ray  of  light.  Hence  it  is  unnecessary  to 
specially  review  them.  It  may  be  true,  as  contended  by 
respondents,  that  all  the  children  of  Mrs.  Heller's  daughter 
may  be  supposed  to  be  the  objects  of  her  bounty  ;  but  the 
bounty  was  bestowed  upon  all  the  heirs,  whoever  they 
might  be,  subject  to  the  terms  and  conditions  of  the  contract 
already  made. 
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In  Hays  v.  Hall,  30  Am.  Dec.  530,  an  Alabama  case  (9 
Port.  374),  it  was  held  that  where  the  specific  execution  of 
an  agreement  respecting  lands  would  be  decreed  between  the 
parties,  it  would  be  decreed  between  all  the  parties  claiming 
under  them  in  privity  of  estate  or  representation  of  title,  un- 
less other  controlling  equities  intervene ;  that  the  purchase 
monej'^  agreed  to  be  paid  by  a  party  to  a  contract  for  the  sale 
of  land  is  treated  in  equity  as  the  personal  property  of  the 
vendor,  and  as  such  goes  to  his  personal  representatives ; 
that  such  representative  had  all  the  remedies  to  recover  or 
retain  such  purchase  money  as  the  vendor  would  have  if  liv- 
ing. The  court  in  that  case  cites  2  Story,  Equity  Juris- 
prudence, 98  and  99,  which  lays  down  the  rule  that  the  pur- 
chase money  is  treated  in  equity  as  the  personal  property  of 
the  vendor,  and  as  such  goes  to  his  personal  representatives* 
The  court  proceeds : 

**  If  it  be  unpaid  at  the  vendor's  death,  the  personal  rep- 
resentative has  a  right  to  receive  it.  If  the  payment  of  the 
money  and  the  conveyance  of  the  estate  are,  according  to 
the  agreement,  to  be  made  at  the  same  time,  the  personal 
representative  would  Have  a  right,  in  a  case  where  the  time 
agreed  upon  for  performance  was  not  of  the  essence  of  the 
contract,  if  in  no  other  case,  to  a  specific  execution  of  the 
agreement,  if  he  applied  to  a  court  of  equity  for  the  purpose^ 
in  a  reasonable  time  after  the  day  for  pofonnance.'* 

The  discussion  in  this  case  generally  seems  to  sustain  the 
view  that  it  was  within  the  power  of  the  administrator  to 
convey  title  by  deed  to  the  prpperty  in  question. 

In  Fulmider  v.  Peterkin^  2  G.  Greene,  522.  it  was  held 
that  the  statute  authorizes  a  proceeding  against  an  executor 
or  administrator  for  a  conveyance  in  pursuance  of  a  contract 
with  the  deceased,  the  statute  being  substantially  like  ours ; 
that  in  a  proceeding  against  an  estate  for  a  specific  perform- 
ance it  is  not  necessary  to  make  the  heirs  a  party  to  the  con- 
veyance.    Said  the  court,  referring  to  the  statute  : 

**  This  statute  contemplates  and  clearly  gives  the  right  to 
proceed  against  either  executor  or  administrator,  for  a  con- 
veyance in  pursuance  of  the  contract  of  the  deceased.  The 
administrator  standing  in  the  place  of  the  deceased  person^ 
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there  is  an  obvious  propriety  in  making  him  the  party  in  a 
proceeding  to  enforce  the  performance  of  a  contract  made  by 
deceased  in  hi^  life  time,  fhe  obligations  of  which  rest  upon 
the  administrator  as  his  representative.  But  the  statute  has 
settled  this  matter  in  such  explicit  language,  that  there  can- 
not be  room  for  reasonable  doubt.  The  29th  section,  page 
703,  provides  that  *  if  it  shall  appear,  that  the  plaintiff  is 
entitled  to  a  conveyanoe,  the  court  may  authorize  or  require 
the  executor  or  administrator  of  the  deceased  party  to  con- 
vey the  estate  in  like  manner  as  the  deceased  person  might 
and  ought  to  have  done  if  living.*  *  *  *  And  the  30th 
section  provides  that  every  conveyance  made  in  pursuance 
of  such  decree  shall  be  effectual  to  pass  the  estate  contracted 
for  as  fully  as  when  made  by  the  contracting  party  himself. 
It  is  not  necessary,  in  a  proceeding  under  this  statute  for  a 
specific  performance,  that  the  heirs  should  join  in  the  con- 
veyance in  order  to  pass  a  good  title.  The  court  can  decree 
the  administrator  or  executor  to  convey  without  the  heirs, 
and  the  conveyance  made  in  pursuance  of  such  decree  will 
be  as  effectual  to  pass  an  estate  in  fee,  as  if  made  by  the 
party  in  his  life  time.  *  *  *  The  complainants  have 
the  right  by  virtue  of  the  statute,  to  enforce  a  specific  per- 
formance against  the  administrator  and  thereby  obtain  a  de- 
cree against  him,  and  by  such  decree,  or  a  conveyance  made 
in  ptirsuance  of  it,  obtain  a  perfect  title.'* 

In  this  case  it  does  not  appear  whether  or  not  the  vendor 
died  intestate  ;  but  it  appears  fi"om  the  language  of  the 
opinion  that  that  fact  would  cut  no  figure  in  the  determina- 
tion of  the  case ;  for  the  decision  was  based  upbn  the  theory 
that  the  complainants  having  a  statutory  right  to  enforce  a 
specific  performance,  they  could  not  be  deprived  of  that 
right  As  we  before  said,  the  statute  was  in  substance  the 
same  as  ours,  so  far  at  least  as  its  bearing  on  the  question 
involved  in  this  case  is  concerned.  The  statute  provides 
that  every  conveyance  made  in  pursuance  of  such  decree 
shall  be  effectual  to  pass  the  estate  contracted  for  as  fully  as 
if  made  by  the  contracting  party  himself. 

It  would  seem  that  this  language  is  so  direct  that  it  is  not 
susceptible  of  construction,  and  that  if  the  statute  is  con- 
stitutional there  is  nothing  to  be  said  against  the  validity  of 
the  title  offered.  The  Iowa  statute  is,  however,  no  more 
definite  than  oiurs,  which  provides,  as  we  have  seen,  that  the 
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conveyance  made  under  it  shall  pass  to  the  grantee  all  the 
estate,  right,  title  and  interest  contracted  to  be  conveyed  by 
the  deceased  as  fully  as  if  the  contracting  party  himself 
were  still  living  and  executed  the  conveyance  in  pursuance 
of  such  contract  While,  as  if  to  make  assurance  doubly 
sure,  it  provides  in  §  1124,  that  a  certified  copy  of  the  de- 
cree shall,  when  recorded  with  the  deed  in  the  office  of  the 
auditor  of  the  county  where  the  lands  lie,  be  conclusive  evi- 
dence of  the  correctness  of  the  proceedings  and  of  the  author- 
ity of  the  executor  or  administrator  or  commissioner  to  make 
such  conveyance.  It  will  also  be  observed  that  this  decree 
may  be  made  upon  notice  only  to  the  administrator,  and 
while  it  permits  the  heirs,  creditors  or  devisees  to  appear 
and  resist  the  petition,  it  makes  the  test  of  jurisdiction 
notice  to  the  administrator  only. 

It  is  a  patent  fact  that  the  central  idea  is  the  enforcement 
of  contracts  according  to  their  terms,  and  that  the  admin- 
istrator is  made  the  legal  representative  of  the  deceased  to 
convey  the  title.  If  the  validity  of  a  contract  is  to  be  made 
contingent  upon  the  life  of  one  of  the  contractors,  or  its  in- 
validity upon  his  death,  and  its  life  is  made  further  con- 
tingent upon  the  peculiar  provisions  of  a  will  which  either 
party  to  a  contract  has  a  right  to  make,  reliance  upon  a 
contract  would  be  a  dependence  upon  a  slender  reed ;  and 
the  happening  of  a  contingency  of  this  kind  cannot,  under 
any  system  of  law  or  ethics,  be  held  to  release  one  party 
to  a  contract  without  releasing  the  other.  The  result  would 
be  that  in  contracts  in  relation  to  land,  either  the  party  who 
bought  on  a  falling  market  or  the  one  who  sold  on  a 
rising  market  would  always  be  anxious  to  rescind,  and 
this  would  render  contracts  unstable,  uncertain  and  imreli- 
able.  The  case  at  bar  is  a  pertinent  instance.  The  dece- 
dent, while  land  was  high,  sold  this  land  in  good  faith,  and 
doubtless  shaped  her  business  with  reference  to  the  sale,  re- 
ceiving in  hand  a  large  sum  of  money  as  part  payment  there- 
on. With  this  money  she  presumably  made  other  invest- 
ments, or  spent  it  in  the  ordinary  pursuits  of  the  pleasures 
or  business  of  life.   And  now,  by  the  accident  of  her  death  and 
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when  the  land  is  comparatively  worthless,  the  estate  is  called 
upon  not  only  to  yield  up  her  right  under  the  contract  to  the 
balance  of  the  purchase  money,  but  to  return  the  money  which 
she  already  had  received  and  which  became  a  part  of  her 
personal  estate  when  she  received  it,  with  interest  from  the 
date  of  its  payment.  This  would  work  such  a  hardship 
upon  the  estate  and  be  so  manifestly  inequitable,  that  a  court 
of  equity  would  never  adjudge  it,  if  the  rights  of  the  other 
party  could  possibly  be  preserved  without  such  a  sacrifice. 

We  think  the  cases  cited  by  the  appellants  sustain  their 
contention  ;  but  even  adopting  the  theory  of  the  respond- 
ents, that  they  were  decided  not  on  the  theory  that  the  title 
vested  in  the  executor  but  because  under  their  statutory  sys- 
tem authorizing  the  personal  representative  to  sue  or  be  sued 
in  certain  cases,  the  heirs  or  devisees  in  whom  the  legal  title 
rests  are  necessarily  bound  and  concluded  by  the  judgment 
for  or  against  the  personal  representative  in  such  cases  and 
hence  are  not  necessary  parties,  they  are  equally  applicable, 
for  under  the  provisions  of  our  statutes  the  heirs,  on  the 
same  reasoning,  would  be  bound  and  precluded  by  the  judg- 
ment. And  if  the  title  vests  in  the  administrator  for  the 
purpose  of  complying  with  the  contract,  it  must  necessarily 
vest  there  for  the  purpose  of  answering  to  the  demands  of  a 
court  of  equity  to  convey  in  an  action  brought  for  the  ex- 
press purpose  of  enforcing  the  specific  contract. 

But  there  are  many  other  sections  of  the  statute  which 
specially  confer  the  power  to  convey  real  estate  upon  the 
administrator;  §  956,  Code  Proc,  provides  that  the  executor 
shall  have  a  right  to  the  immediate  possession  of  all  the  real 
as  well  as  personal  estate  of  the  deceased,  and  may  re- 
ceive the  rents,  etc.  See,  also,  §  1041.  Sec.  1023  providing 
for  sales  of  real  estate,  especially  declares  that  the  deed  or 
conveyance  made  shall  be  deemed  to  convey  all  the  estate, 
rights  and  interest  of  the  testator  or  intestate  at  the  time  of 
his  death. 

In  fact,  it  seems  to  us  that  a  consideration  of  all  the  differ- 
ent provisions  of  the  statute  irresistibly  forces  the  conclusion 
that  the  legal  title  vests  in  the  administrator  for  the  purpose 
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of  passing  the  title  to  purchasers  in  conformity  at  least  ^ith 
the  conditions  of  contracts  made  by  the  testator.  It  will  not 
be  questioned  that  a  mortgagee,  after  the  death  of  the  mort- 
gagor, has  a  right  to  foreclose  the  mortgage  and  sdl  the 
mortgaged  property  for  the  payment  of  his  debt,  and  that 
the  sale  will  convey  a  good  title  to  the  premises  mortgaged. 
The  same  legal  objections  could  be  raised  to  a  sale  under  a 
mortgage  as  can  be  raised  to  a  sale  under  a  contract  of  the 
kind  in  point.  But  while,  under  the  common  law,  it  is  true 
that  the  legal  title  passes  to  the  mortgagee  under  a  mortgage, 
yet  under  the  provisions  of  our  statute  the  mortgage  is  but 
an  incumbrance.  The  same  statutory  provisions  are  in  exis- 
tence in  California,  and  under  these  provisions  it  was  held, 
in  Cunningham  v,  AshUy,  45  Cal.  485,  that  an  administra- 
tor, who  was  a  party  to  an  action  involving  the  title  of  his 
intestate  to  real  estate,  represents  the  title  which  the  deceased 
had  at  the  time  of  his  death ;  that  when  an  administrator 
sues  in  ejectment  to  recover  the  land  of  his  intestate  and  al- 
leges the  seizin  of  the  deceased,  and  issue  is  joined  on  this 
point  and  a  judgment  rendered,  the  judgment  is  an  estoppel 
and  binds  the  heirs  of  the  intestate  and  all  persons  claiming 
under  them ;  that  if  such  judgment  is  in  favor  of  the  admin- 
istrator it  amounts  to  an  adjudication  that  the  title  of  the 
deceased  is  superior  to  that  on  which  the  defendant  relies, 
and  estops  the  defendant,  his  heirs  and  privies ;  if  it  is  in 
favor  of  the  defendant,  it  is  an  adjudication  that  the  title  of 
the  defendant  is  superior  to  that  which  the  intestate  had,  and 
estops  the  heirs  of  the  intestate,  the  administrator,  creditors 
and  all  persons  asserting  title  as  having  vested  in  them  by 
reason  of  the  death.  And  further,  that  such  estoppel  applies 
not  only  to  the  title  which  is  set  up,  but  to  any  title  which 
may  have  been  set  up  in  the  action.  It  seems  to  us  that 
this  case,  if  received  as  an  authority,  is  absolutely  conclu- 
sive of  the  question  under  discussion  here.  The  court,  in 
the  course  of  its  argument,  says : 

**  It  is  insisted,  however,  for  the  appellant  Ashley,  that 
the  judgment  rendered  in  the  action  of  ejectment,  instituted, 
as  we  have  seen,  by  the  administrator  of  Kittleman,  cannot 
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be  held  to  have  concluded  his  heirs,  '  for  the  reason  that  the 
administrator  did  not  have  in  him  the  legal  title.'  The  one 
liundred  and  ninety-fifth  section  of  the  act  to  regulate  the 
settlement  of  the  estates  of  deceased  persons,  provides,  in 
express  terms,  that  an  administrator  may  maintain  an  action 
''for  the  recovery  of  any  property,  real  or  personal,'  in  any 
case  in  which  the  same  might  have  been  maintained  by  the 
intestate.  [  It  will  be  observed  that  the  same  provision  is 
incorporated  in  our  statute.]  In  view  of  this  provision  of 
the  statute,  it  becomes  unnecessary  to  inquire  into  what  is 
the  nature  of  the  title  of  an  administrator,  either  as  to  the 
lands  or  goods  of  his  intestate,  or  whether  he  can  be  properly 
said  to  have  in  himself  any  title  whatever  to  either.  The 
principle  of  law  upon  which  the  estoppel  rests  has  reference 
to  the  fact  that  in  the  former  action  the  hostile  titles  were 
directly  opposed  before  the  court  rendering  the  former  judg- 
ment, and  that  the  superiority  of  the  one  over  the  other  was 
ascertained  and  fixed  by  that  judgment.  That  an  adminis- 
trator appearing  in  an  action  involving  the  interests  of  the 
-estate,  represents  as  well  the  heirs  as  the  creditors  of  the 
deceased  is  well  settled.  But  he  represents  not  only  the  in- 
terests of  heirs  and  creditors,  but  also  the  title  which  the 
deceased  had  at  the  time  of  his  death.  *  *  *  Title  is 
the  means  by  which  the  right  to  possess  property  is  made  to 
appear.  The  authority  conferred,  and  the  duty  expressly 
imposed  by  statute  upon  the  administrator  to  institute  ac- 
tions to  recover  real  property  belonging  to  the  estate  which 
he  administers,  necessarily  import  that  he  is  to  make  such 
averments  in  pleading,  and  support  them,  if  he  can,  with 
such  proof  as  would  entitle  him  in  point  of  law  to  recover 
the  possession  of  the  premises  by  the  judgment  of  the  court. 
The  title  upon  which  he  is  to  recover  is  not  his  own  title,  nor 
that  of  the  heirs  or  the  creditors  he  represents,  but  the  title 
of  the  intestate.  The  seizin  upon  which  he  must  rely  is  the 
seizin  which  the  intestate  had  at  the  time  of  his  death.  It 
is  that  title  and  that  seizin  which  is  put  in  issue,  and  the 
sufficiency  of  which  is  determined  by  the  judgment  rendered 
in  the  action." 

And  so  in  the  case  at  bar,  the  title  that  is  to  be  adjudicated 
in  this  case  is  the  title  that  was  in  the  estate  at  the  time  of 
the  testator.  And  if  the  testator  could,  before  her  death, 
have  conveyed  a  good  title,  audit  had  not  in  anyway  passed 
from  her  at  the  time  she  died,  the  administrator  or  exe- 
cutor, as  her  representative,  can  convey  as  good  a  title  as  she 
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could  have  conveyed,  if  living.  It  seems  to  us  that  this 
decision  is  directly  in  point,  and  that  the  principles  announced 
are  applicable  to  cases  of  specific  performance. 

The  supreme  court  of  the  United  States,  in  Meeks  xv 
Olpherts,  loo  U.  S.  564,  sustains  this  doctrine,  and  holds 
that  the  right  of  action  in  a  case  before  the  court  was  in  the 
administrator,  and  quotes  in  support  of  their  holding  Beck- 
ett v,  Selover,  7  Cal.  215  (68  Am.  Dec.  237),  to  the  effect 
that  in  all  suits  for  the  benefit  of  the  estate  the  administrator 
represents  the  heirs. 

In  Bayly  v,  Muehe,  65  Cal.  345  (3  Pac.  467),  it  was  held 
that  in  an  action  against  an  administrator  to  foreclose  a  mort* 
gage,  the  heirs  of  the  deceased  mortgagor  are  not  necessary 
parties,  the  court  holding  that  the  lien  created  by  the  mort- 
gage arises  out  of  contract ;  that  the  mortgage  itself  is  a  con- 
tract pledging  the  property  embraced  in  it  for  the  payment 
of  the  debt  it  is  given  to  secure ;  that  the  action  of  foreclose 
ure  was  founded  on  this  as  well  as  the  principal  contract  for 
the  payment  of  money,  and  that,  under  the  statute  declaring 
that  all  actions  founded  upon  contracts  may  be  maintained 
by  and  against  executors  and  administrators  in  all  cases  in 
which  they  might  have  been  maintained  by  or  against  their 
respective  testators  or  intestates,  the  executors  or  admin- 
istrators represent  the  title  of  their  respective  testators  or  in- 
testates in  such  foreclosure  suits,  and  that  the  statute  has  so 
far  changed  the  common  law  rule  as  to  render  it  unnecessary 
to  make  the  heirs  parties;  citing  Cunningham  v.  Ashley, 
supra,  to  the  effect  that  a  judgment  in  ejectment  against  the 
administrator  concludes  the  heirs  although  not  parties  to  the 
action. 

An  action  to  quiet  title  is  properly  brought  in  the  name 
of  the  administrator.     Curtis  v.  Sutter,  15  Cal.  260. 

An  action  to  compel  the  specific  performance  of  a  contract 
to  convey  may  be  maintained  against  the  administrator. 
Lowell  V.  Kier,  50  Cal.  646. 

In  Texas;  under  statutes  similar  to  ours,  but  less  pointed  so 
far  as  the  rights  of  the  administrator  to  convey  real  property 
are  concerned,  in  the  case  of  Thompson  v.  Duncan^  i  Tex, 
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485,  which  was  an  action  to  try  title,  the  court  decided  that 
•*the  whole  estate  of  a  testator  or  intestate  passes  at  his 
death  to  his  personal  representative  for  administration,  and 
lience  an  executor  or  administrator  may  sue  in  his  own 
name  and  character  for  the  recovery  of  the  lands  belonging 
to  the  estate  of  his  testator  or  intestate." 

And  in  tloward  v.  Republic  of  Texas,  2  Tex.  311,  the 
court  says : 

**The  act  of  the  administrator  is  not  for  his  own  advant- 
age, but  for  the  benefit  of  the  heirs  of  the  deceased.  Hav- 
ing the  care  and  control  of  the  entire  estate,  it  would  seem 
to  be  his  peculiar  duty  to  prosecute  and  defend  suits  in 
which  the  succession  is  interested,  during  the  continuance 
of  the  trust  which  he  has  assumed." 

And  in  Shannon  v.  Taylor,  16  Tex.  415,  the  language  of 
the  court  was  that : 

**  It  is  well  settled  by  the  decisions  of  this  court,  that  in 
an  action  for  the  specific  performance  of  a  contract  made  by 
the  testator  or  intestate  for  the  conveyance  of  land,  it  is  not 
necessary  that  the  heirs  should  be  made  parties  in  order  to 
bind  them.  For  the  purpose  of  such  a  suit,  the  executor  or 
administrator,  under  the  laws  as  they  existed  at  the  time 
of  the  rendition  of  this  decree,  is  the  representative  of 
the  heirs,  in  respect  as  well  of  the  realty  as  of  the  person- 
alty. *  *  *  The  decree  was  as  effectual  to  bind  them, 
as  if  they  had  been  made  parties  to  the  suit  by  the  service 
of  process  upon  them  ;  a^  well  by  this  statute  as  by  the  gen- 
eral principles  and  provisions  of  the  laws  regulating  the 
settlement  of  estates." 

It  is  conceded  by  the  respondents  that  the  authorities 
from  Texas  are  in  point,  but  it  is  claimed  that  they  are  based 
on  the  doctrine  of  the  civil  law  rather  than  the  doctrine  of 
the  common  law  which  pertains  in  this  country.  They  seem 
to  us  to  be  based  upon  a  construction  of  the  statutes  which, 
like  ours,  so  manifestly  clothed  the  administrator  with  the 
right  to  convey  the  title  of  the  devisor  that  reference  to 
either  the  principles  of  common  law  or  the  civil  law  is  not 
necessary  and  would  be  no  aid  in  their  construction.  We 
are  satisfied  that  all  the  interest  that  the  heirs  have  in  the 
land  involved  in  this  case  is  an  interest  in  the  purchase 
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money,  and  when  that  purchase  money  is  secured  to  the 
estate  by  enforcing  a  compliance  with  the  contract,  the  heirs 
have  not  been,  and  can  in  no  wise  be,  injured  or  have  any 
cause  of  complaint,  and  cannot  be  heard  to  raise  any  ques- 
tion concerning  the  validity  of  the  conveyance ;  and  there- 
fore, that  the  real  estate  described  and  devised  by  the  will 
vested  in  the  executors,  and  that  they  had  authority  and 
power  under  the  law  to  deed  to  the  plaintiffs  said  real  estate 
pursuant  to  the  contracts  made.  And  it  may  be  noticed  that 
this  contract  especially  provides  for  this  result,  for  in  the 
contract  itself  the  following  provision  occurs : 

**  It  is  mutually  agreed  by  and  between  the  parties  hereto 
that  the  time  of  payment  shall  be  the  essence  of  this  con- 
tract, and  that  all  covenants  and  agreements  herein  con- 
tained shall  extend  to  and  be  obligatory  upon  the  heirs, 
executors,  administrators  and  assigns  of  the  respective  par- 
ties.'' 

It  seems  to  us  that  the  court  erred  in  finding  that  the 
plaintiffs  were  not  in  possession  of  the  land  in  controversy. 
The  contract  itself  pro\'ides  that  upon  certain  failures  of  pay- 
ment the  contract  shall,  **  at  the  option  of  the  party  of  the 
first  part,  be  forfeited  and  determined  and  the  party  of  the 
second  part  shall  forfeit  all  pa>'ments  made  by  him  on  this 
contract ;  that  such  payments  shall  be  retained  by  the  said 
party  of  the  first  part  in  full  satisfaction  and  in  liquidation 
of  all  damages  sustained  by  them,  and  they  shall  have  the 
right  to  re-enter  and  take  possession  of  the  premises  afore- 
said/' 

While  the  testimony  in  the  case  is  rather  barren  in  regard 
to  acts  of  possession,  it  seems  to  us  that  it  was  the  plain 
intention  of  the  contract  that  the  possession  should  be  given 
by  the  execution  and  delivery  of  the  contract.  If  the  pos- 
session still  remained  in  the  vendor  the  provision  that  he 
should  have  the  right  in  case  of  forfeiture  to  re-enler  and 
take  possession  of  the  premises  aforesaid,  would  be  mean- 
ingless. 

The  remaining  question  is  did  the  court  err  in  holding  as 
a  conclusion  of  law  that  the  defendants  having  failed  and 
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refused  to  convey  the  land  upon  tender  of  the  money,  and  for 
a  reasonable  time  thereafter,  and  up  to  the  time  of  this  suit, 
and  thereafter  until  the  trial  thereof,  the  plaintiffs  were 
entitled  to  a  rescission.  We  think  under  the  testimony  in 
this  case  that  this  conclusion  was  inconsistent  with  the  facts. 
The  contract  does  not  stipulate  that  time  shall  be  of  the 
essence  of  the  contract,  so  far  as  making  the  deeds  is  con- 
cerned, but  only  so  far  as  the  time  of  payment  is  concerned. 
The  general  proposition  urged  by  the  respondent,  that  the 
vendee  has  a  right  to  rescind  a  contract  when  he  has  done 
all  that  he  is  called  upon  to  do  under  the  contract,  and  has 
made  the  tender  according  to  the  contract,  cannot  be  gain- 
said, but  the  testimony  of  the  respondents  alone  in  this  case 
conclusively  shows  that  no  such  tender  as  is  contemplated 
by  the  law  in  such  cases  was  made.  Waiving  all  technical 
questions  discussed  and  controverted  in  the  trial,  concerning 
the  legality  of  the  manner  of  the  tender  so  far  as  the  money 
was  concerned,  and  conceding  for  the  purposes  of  the  case 
that  when  the  money  was  brought  to  the  place  agreed  upon^ 
and  the  rightful  amount  was  asserted  to  be  there,  it  was  the 
duty  of  the  vendor  to  count  the  same,  yet  it  seems  that  the 
tender  was  not  made  in  good  faith.  According  to  the  testi- 
mony of  Mr.  Hyde,  he  was  not  prepared  to  pay  this  money 
over  to  the  executors  until  he  was  satisfied  that  they  would 
make  him  a  deed  which  would  be  consistent  with  his  views 
of  the  law  ;  and  it  is  easily  ascertained  from  his  testimony 
that  he  would  not  have  accepted  a  deed  at  that  time  and  have 
paid  the  money  without  having  taken  the  deed  to  his  attor- 
neys for  examination,  for  it  seems  that  these  doubts  as  to 
the  power  of  the  executors  to  make  this  deed  had  already 
entered  his  mind.  It  also  further  appears  that  a  portion  of 
the  taxes  which  he  had  agreed  to  pay  had  not  been  paid, 
and  the  executors  would  have  been  under  no  obligation  to 
furnish  him  with  a  deed  until  all  the  conditions  of  the  con- 
tract had  been  complied  with. 

Hyde  admits  that  he  knew  that  Mrs.  Heller  was  dead,  and 
that  she  had  made  a  will,  although  he  is  not  certain  whether 
he  knew  the  conditions  of  the  will  or  not  at  the  time  of  the 
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alleged  tender.  But  he  testifies  that  he  did  not  know 
whether  or  not  the  will  had  been  probated ;  that  he  thinks 
he  did  not ;  at  all  events,  that  he  made  no  inquiry  to  ascer- 
tain that  fact.  The  following  excerpt  fi"om  the  testimony 
shows  that  he  would  not  have  received  the  deed  at  the  time 
the  tender  was  made  : 

**Question:  Do  you  mean  to  say  that  if  Heller  would 
have  executed  a  deed  there,  you  would  have  paid  that  money 
upon  the  delivery  of  it? 

Answer :  After  my  attorneys  had  passed  upon  it  and  it 
was  a  good  deed. 

Q.  Then  you  didn't  expect  to  pay  the  money  upon  the 
execution  of  such  a  deed  as  he  might  make  at  that  time 
there  ? 

A.     If  it  was  a  deed  I  thought  was  good. 

Q.     You  expected  to  submit  that  matter  to  your  attorneys  ? 

A.     I  don't  know.     I  didn't   think  much  of  anything 

about  it.      3|6      Jjs      Jjc      ♦      5|c      J(e      :|c 

Q.  Would  you  have  paid  that  money  over  there,  if  he 
had  tendered  you  a  deed  executed  by  himself  and  Fanny 
Heller,  as  executors  of  that  will,  at  that  time  ? 

A.     I  can't  say  that  I  would  or  not. 

Q.  You  would  not  have  paid  that  money  upon  a  deed 
executed  by  M.  M.  Cowley? 

A.     No,  sir. 

Q.     Or  by  the  three  of  them  together? 

A.     I  don't  know  whether  I  would  or  not. 

Q.     You  can't  say  that  you  would  ? 

A.     No. 

Q.  Then  you  did  not  go  down  there  with  the  expecta- 
tion of  getting  a  deed  ? 

A.     Yes,  sir. 

Q.     Who  from  ?  • 

A.  Mr.  Heller,  or  whoever  would  tender  me  a  good  deed. 
They  had  plenty  of  notice.  A  deed  my  attorneys  or  myself 
would  consider  good.  I  didn't  suppose  they  would  give  me 
a  deed  until  they  got  their  money.'* 

And  much  more  to  this  eflFect.  And  while  Mr.  Hyde  tes- 
tifies in  one  place  that  he  went  there  expecting  to  get  the 
deed,  his  testimony,  construed  as  a  whole,  shows  that  he 
really  did  not  expect  that  such  a  deed  as  he  would  receive 
could  be  tendered  him.     In  fact,  his  testimony  further  on 
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shows  that  he  must  have  known  that  it  could  not  be  ten- 
dered him  ;  for  in  answer  to  the  question  : 

**  You  had  not  inquired  whether  the  will  had  been  pro- 
bated and  the  executors  had  qualified  under  it?*'  he  said : 

**  I  presume  I  knew  it  had  not.     I  don't  know. 

Q.     You  think  you  knew  that  it  had  not  been  probated  ? 

A.     I  presume  I  did.     I  don't  know. 

Q.  And  therefore  that  there  had  been  no  issuance  of  let- 
ters upon  it  ?    You  think  you  knew  that  fact  ? 

A.     I  presume  I  did.     I  don't  know,  though. 

Q.  You  knew  also  that  you  were  to  get  title  to  this  prop- 
erty from  Mrs.  Heller's  representatives  or  heirs  ?  You  knew 
that  Albert  Heller  alone  could  not  give  you  title  to  it,  didn't 
you? 

A.     Yes,  sir." 

Some  light  is  thrown  upon  this  transaction  by  the  testi- 
mony of  E.  Drain,  examined  by  plaintiff.  In  the  course  of 
his  testimony  the  following  was  given  : 

*'  Question :  You  did  not  count  anything  more  than  the 
$174.30? 

Answer :  No.  You  understand  we  were  in  a  hurry  to 
get  the  money  there. 

Q.     Why  was  that  huny  ? 

A.  I  don't  know.  I  was  told  to  get  this  money  ready  as 
quickly  as  we  could,  and  get  it  up  there. 

Q.  And  you  were  told  to  be  careful  about  it  and  remem- 
ber what  was  there  ? 

A.     Yes. 

Q.     Who  told  you  that  ? 

A.     Mr.  Hyde. 

Q.     Did  he  tell  you  why  he  wanted  you  to  be  so  careful  ? 

A.  Yes,  after  we  had  returned,  because  if  it  was  refused, 
there  might  be  trouble  and  be  sure  to  remember  how  much 
money  we  had  taken  down,  so  we  would  be  able  to  swear  if 
anything  came  of  it. 

Q.  Did  he  give  you  that  caution  before  or  after  you  had 
been  to  the  Traders  Bank  ? 

A.     After  we  returned." 

Mr.  Hyde  testified  that  he  requested  Heller  to  come  to  the 
bank  and  receive  the  money  several  days  before  the  day  that 
the  money  was  tendered.  This  is  flatly  disputed  by  the  tes- 
timony of  Heller.     His  testimony  was  as  follows : 
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**  Answer.  Four  or  five  diflFerent  times  after  my  wife  was 
dead  and  they  refused  to  pay.  We  needed  money.  We  was 
in  distress  for  money.  My  wife  died  and  left  the  expense  on 
hand,  and  I  went  to  Mr.  Hyde  and  the  last  time  he  told  me 
he  would  dig  up  a  little  money  at  the  Traders  National 
Bank,  and  I  went  there  about  the  closing  up  of  the  bank, 
and  about  ten  minutes  after  there  came  the  men  bringing 
that  money  in  the  bank  there. 

Question.  Now,  what  day  was  it  Mr.  Hyde  told  you  to  go 
down  to  the  bank  ? 

A.     I  can't  exactly  tell  the  day.     I  didn't  keep  the  day. 

Q.     Was  it  the  same  day  you  went  to  the  bank  ? 

A.     Yes,  sir ;  it  was  that  day  they  claim  the  tender. 

Q.     At  what  time  in  the  day  was  it  ? 

A.     It  was  up  about  three. 

Q.     At  what  time  did  you  see  him  that  day  ? 

A.  I  seen  him  between  one  and  two  o'clock  in  the  after- 
noon.    I  was  hunting  him  all  day. 

Q.     What  did  he  say  to  you  at  that  time  ? 

A.  I  told  him  we  was  hard  up  for  money  and  we  needed 
it,  and  he  promised  it  over  and  over,  and  he  told  me  I  should 
be  there  at  three  o'clock  that  afternoon  at  the  Traders  Bank, 
and  he  would  meet  me  and  dig  up  a  little  money  for  me. 

Q.     Did  he  say  anything  to  you  about  a  deed  ? 

A.     No,  sir ;   not  a  word. 

Q.     Did  he  say  anything  about  paying  all  the  money? 

A.  No,  sir  ;  didn't  say  nothing  at  all  to  me.  He  said  he 
would  dig  up  a  little  money.  Come  to  the  Traders  National 
Bank." 

And  further  on : 

**  Mr.  Cowley  said  to  Mr.  Hyde  it  was  an  improper  time 
to  come  for  a  deed  now,  that  I  was  not  authorized  by  the 
court  yet.  Mr.  Cowley  explained  it  to  him  that  I  had  not 
the  letters  of  administration  but  would  have  them  in  a  few 
days  and  they  would  get  their  deed,  and  that  is  what  Mr* 
Cowley  said. 

Q.     What  did  Mr.  Hyde  say  then  ? 

A.  Nothing.  Mr.  Cowley  asked  him  what  he  was  doing 
all  this  for  and  he  said  he  was  working  for  sl  point,  that  is 
all ;  wanted  to  make  a  tender. ' ' 

And  much  more  to  the  same  effect.  The  tender  being  an 
affirmative  proposition  to  be  established  by  the  plaintiffs, 
we  think,  under  the  testimony,  presuming  the  witnesses  to 
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be  equally  credible,  that  they  failed  to  establish  the  tender 
on  the  points  disputed ;  though  as  we  before  have  stated, 
without  the  contradictory  testimony,  and  construing  the  tes- 
timony of  Hyde  alone,  we  think  it  would  not  be  established. 

But  further  it  appears  that  this  alleged  tender  was  made 
on  the  i2th  of  April,  1893,  before  the  will  was  probated  and 
before  the  executor  had  been  appointed,  for  it  seems  that 
Heller  did  not  qualify  until  May  19,  1893,  ^^'^  ^^Y  ^^^^  ^^^^ 
was  commenced  in  this  action,  viz.,  May  18,  1893.  So  that 
a  tender  to  parties  who  were  not  representatives  of  the  estate 
at  the  time  was  no  tender  at  all,  and  cannot  be  pleaded  as  a 
tender  here.  It  is  claimed,  however,  by  the  respondents  that, 
inasmuch  as  the  tender  had  been  made  and  the  executors 
had  been  informed  that  a  deed  was  demanded,  after  the  will 
was  probated  they  should  have  tendered  the  deed.  Accord- 
ing to  the  testimony  of  Hyde,  however,  the  deed  would  not 
have  been  received  if  it  had  been  tendered,  and  no  tender  of  the 
money  would  ever  have  been  made;  for  Hyde  testifies  that  in  a 
week  or  ten  days  after  the  alleged  tender  he  received  the  infor- 
mation from  Binkley  &  Taylor,  lawyers  and  money  loaners, 
that  he  could  not  get  a  good  deed,  and  that  he  relied  upon  that 
infonnation  ;  and  if  he  did  rely  upon  that  information,  which 
he  obtained  within  a  week  or  ten  days  after  the  tender,  and 
the  executors  had  not  been  appointed  or  qualified  until  that 
week  or  ten  days  had  expired,  then  by  the  time  the  execu- 
tors could  have  tendered  a  deed,  Hyde,  according  to  his  own 
statement,  would  not  have  received  it ;  and  the  tender  of  the 
money  was  therefore  not  kept  good.  Parties  must  always 
have  a  reasonable  time  to  comply  with  the  conditions  of  their 
contract,  and  while  we  do  not  think  that  even  the  time  that 
had  elapsed  between  the  asserted  tender  and  the  commence- 
ment of  the  action  was  a  reasonable  time,  there  was  no  time 
at  all  allowed  the  defendants  to  execute  this  deed  after  they 
had  qualified  and  were  capable  of  executing  it. 

The  record  shows,  and  it  is  undisputed,  that  the  plaintiffs 
were  in  defatdtso  far  as  their  payments  were  concerned ; 
that  Mrs.  Heller  had  extended  grace  to  them  in  not  rescind- 
ing the  contract  and  forfeiting  the  money,  which  she  might 
39-iow 
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have  done  under  the  contract,  or  compelled  them  to  make  a 
specific  performance  of  their  contract ;  and  when  by  the  ac- 
cident of  death  they  were  prevented  for  a  short  time  from 
obtaining  a  deed  which  would  long  ago  have  been  executed 
had  they  complied  with  the  strict  terms  of  the  contract,  we 
think  it  would  be  unconscionable  to  allow  them  now  to  take 
advantage  of  this  accident  and,  under  pretext  of  a  tender 
made  as  this  one  was  made,  to  rescind  this  contract  and  re- 
cover back  their  purchase  money. 

But  in  addition  to  this,  the  complaint  itself  waives  all 
right  to  rescind.  An  offer  to  specifically  perform  at  the  time 
the  action  was  commenced  was  in  this  language : 

**But,  nevertheless,  plaintiffs  submit  upon  this  point,  as 
upon  all  other  points  in  this  case,  to  the  judgment  of  the 
court,  and  hereby  and  now  and  at  all  times  offer  to  said  de- 
fendants and  to  this  court  to  do  full  and  complete  equity  in 
the  matter  as  may  be  adjudged  by  the  court ;  and  plaintifis 
do  now  and  hereby  allege  that  they  have  a  right  to  rescind 
this  contract  because  the  defendants  are  unable  to  make  the 
title  to  said  real  estate  as  aforesaid ;  and  if  this  court  shall 
adjudge  that  they  have  such  right,  plaintiffs  hereby  bring 
into  court  said  contract  and  tender  the  same  for  rescission 
and  cancellation  as  a  part  of  the  judgment  in  this  cause. 
But  nevertheless  and  notwithstanding  this,  plaintiff  hereby 
offer,  if  the  defendants  can  make  to  them  a  good,  market- 
able title  to  said  real  estate,  to  carry  out  and  complete  said 
contract  on  their  part  as  fully  as  by  its  terms  they  are  re- 
quired to  do.'* 

It  seems  to  us  that  having  solemnly  offered  in  their  com- 
plaint in  case  the  court  found  that  as  a  legal  proposition  a 
good  deed  could  be  made,  that  they  would  complete  their  con- 
tract as  they  were  required  by  its  terms  to  do,  they  are  now 
estopped  from  urging  their  right  to  rescind.  This  is  not  an 
allegation  that  they  have  rescinded  the  contract,  but  it  is  an 
allegation  that  they  have  a  right  to  rescind  and  that  they 
waive  that  right  in  case  the  court  shall  find  that  a  market- 
able deed  can  be  made  to  them  ;  and  as  the  court  has  found 
that  a  marketable  deed  can  be  made  to  them,  they  have  noth- 
ing left  to  do  under  their  own  pleadings  but  to  carry  out 
their  contract,  pay  the  balance  due  and  receive  their  deed. 
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And  we  think  that  after  an  issue  of  that  kind  presented  by 
the  complaint  the  answer  of  the  defendants,  was  sufficient, 
and  that  they  were  justified  in  waiting  until  the  question 
presented  by  the  complaint  was  decided  by  the  court  before 
making  any  further  or  more  specific  tender  than  they  did 
make  in  their  answer. 

For  these  reasons  the  judgment  will  be  reversed  and  the 
cause  remanded  with  instructions  to  the  lower  court  to  as- 
certain the  amount  due  on  the  contract,  to  authorize  the 
executors  to  make  a  deed  in  accordance  with  the  provisions  of 
the  law  to  the  respondents,  upon  the  payment  of  the  amount 
due,  and  to  adjudge  a  lien  upon  the  land  in  controversy  in 
fevor  of  the  appellants,  to  secure  the  balance  due  on  the 
purchase  price. 

Stiles,  Scott  and  Hoyt,  JJ.,  concur. 


[No.  1x97.    Decided  January  14, 1895.] 

The  State  of  Washington,  Respondent^  v.  John  White, 

Appellant 

HOMICIDIC— ACCESSORY— INFORMATION  —  EVIDENCE— COMPETBNCY 
OF  OPIUM  CONSUMER — INSTRUCTIONS. 

Under  the  statutes  of  this  state,  an  information  charging  the  com- 
mission of  a  crime  by  an  accessory  as  though  he  were  a  principal,  is 
proper. 

The  admission  of  certain  maps  in  evidence  upon  the  identification 
of  a  witness  hostile  to  defendant  is  not  error,  when  there  is  no  show- 
ing of  inaccuracy  in  the  maps. 

The  testimony  of  an  opium  consumer,  while  unreliable,  is  com- 
petent, but  juries  should  be  cautioned  as  to  the  credence  to  be  given 
to  it. 

In  the  trial  of  a  murder  case,  an  exhibition  on  the  part  of  the 
court,  in  the  presence  of  the  jury,  of  strong  feeling  against  the  coun- 
sel for  the  defense,  culminating  in  a  fine  for  contempt,  occasioned 
merely  by  the  counsel's  insisting  on  a  right  to  be  heard  concerning 
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an  objection  to  the  relevancy  of  a  question  propounded  on  examina- 
tion, is  such  misconduct  of  the  court  as  to  constitute  prejudicial 
error. 

Where  the  theory  of  the  prosecution  in  a  trial  for  murder  is  that 
the  defendant  procured,  counseled,  aided  and  abetted  the  killing  of 
deceased  by  others,  and  the  evidence  all  tended  to  support  that  posi- 
tion, it  is  erroneous  to  charge  the  jury  that  if  they  believe  that  de> 
fendant  fired  the  fatal  shot,  they  may  find  him  guilty. 

A  charge  to  the  jury  that  if  the  killing  of  deceased  has  been 
proved  beyond  a  reasonable  doubt,  the  law  pronounces  such  killing 
murder,  is  erroneous,  although  the  court  may  have  elsewhere  defined 
murder  in  the  first  and  second  degrees. 

Although  it  is  proper  to  charge  the  jury  that  they  have  a  right  to 
consider  the  interest  of  the  accused  in  the  verdict,  it  is  error  to  dis- 
tingtiish  his  testimony  by  further  charging  that  they  "  are  not  re- 
quired to  receive  blindly  the  testimony  of  such  accused  person  as 
true ;  but  you  are  to  consider  whether  it  is  true  and  made  in  good 
faith  or  only  for  the  purpose  of  avoiding  conviction.*' 

Where  the  theory  of  the  defense  is  that  while  the  defendant  was 
defending  himself  against  assault,  some  person,  unsolicited  by  him, 
and  unknown  to  him  until  afterwards,  fired  and  killed  his  assailant  in 
his  defense,  it  is  error  to  refuse  a  request  for  a  charge  that  **  if  the 
jury  believe  from  the  evidence  that  the  defendant  did  not  procure  or 
incite  the  person  firing  such  shot  to  do  so,  then  the  jury  must  find 
the  defendant  not  guilty." 

Appeal  from  Superior  Courts  Snohomish  County. 

A,  D,  Warner,  for  appellant. 

L.  C.  Whitney,  Prosecuting  Attorney,  James  A.  Haight 
and  A.  D,  Austin,  for  the  State. 

The  opinion  of  the  court  was  delivered  by 

StiIvBS,  J. — The  information  charged  the  appellant  and 
three  other  persons  with  the  premeditated  murder  of  George 
Schultz  by  shooting.  The  information  was  in  the  usual 
form,  except  that  it  charged  four  persons  with  the  crime  in* 
stead  of  one>  and  we  hold  it  sufficient.  The  fact  that  the 
theory  of  the  state  was  that  the  four  persons  chaiged  had 
conspired  together  to  kill  Schultz,  and  that  the  evidence 
established  that  appellant  did  not  fire  the  shots  which  caused 
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his  death,  can  have  no  effect  upon  the  sufficiency  of  the 
pleading.     State  v,  Duncan,  7  Wash.  336  (35  Pac.  117). 

Certain  maps  were  admitted  upon  the  identification  of  a 
witness  who,  appellant  claims,  was  shown  to  be  hostile  to 
him  in  a  marked  degree ;  but  in  this  there  was  no  error. 
The  accuracy  of  the  maps  was  tested  in  many  ways,  and 
appellant  has  deemed  them  so  slightly  material  that  he  has 
not  attached  them  to  the  record. 

The  court  admitted  the  testimony  of  one  Marsh,  a  con- 
fessed opium  consumer,  who  admitted  that  he  was  under 
the  influence  of  opium,  both  at  the  time  of  the  occurrences 
to  which  he  testified,  and  when  he  was  on  the  witness  stand. 
Our  law  makes  all  persons  competent  witnesses,  in  all  cases, 
and  we  know  of  no  sufficient  reason  why  a  person  who  uses 
opium  should  be  excluded.  At  the  same  time  the  authori- 
ties agree  that  the  testimony  of  such  persons  is  very  unre- 
liable, and  juries  should  be  carefully  cautioned  as  to  the 
credence  to  be  given  to  it.  2  Wharton  &  StilM,  Med.  Jur., 
§  334 ;  I  Rice,  Evidence,  p.  625. 

Caution  was  given  in  instruction  33,  at  the  request  of  ap- 
pellant, with  an  immaterial  omission. 

On  the  second  day  of  the  trial  (which  occupied  many 
days) ,  and  while  the  first  witness  for  the  state  was  being 
cross-examined,  a  rather  remarkable  incident  occurred.  The 
case  had  proceeded  for  hours  without  an  objection,  and  the 
immediate  subject  of  inquiry  was  about  a  small  fight  which 
the  witness  and  appellant  had  had  over  the  main  cause  of 
the  whole  trouble — a  neighborhood  road.  Counsel  for  the 
state  made  an  objection  to  the  relevancy  of  a  question,  and 
the  court  sustained  it  without  waiting  for  the  other  side  to 
support  it. 

**  Rochester  (for  appellant):  I  would  like  to  be  heard 
before  your  honor  sustains  the  objection. 

Court  :  That  matter  has  been  gone  into  several  times ; 
that  is  the  reason  I  sustain  the  objection. 

Rochester  :  I  would  like  to  have  the  privilege,  when 
objections  are  made  to  questions — 

Court  :  I  don't  alwa5rs  stop  to  listen  to  arguments  on 
every  obiection. 
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Rochester  :  I  except  to  the  court's  not  bearing  me  upon 
the  objection. 

Court  :     You  can  have  an  exception  to  the  question. 

Rochester  :  I  wish  an  exception  to  the  court's  refusal 
to  hear  me  on  argument. 

Court  :  I  tell  you  now  I  want  you  to  stop  this  kind  of 
argument.     I  have  given  you  an  exception. 

Mr.  Warner  (for  appellant):  If  the  court  please: 
Your  honor  well  knows,  upon  reading  the  text  books  and 
authorities  of  the  numbers  of  murder  cases — that  many  a 
murder  case  is  reversed — 

Court  :  I  told  you  I  didn't  care  to  hear  any  more  talk 
on  this  matter  at  all.  I  have  given  you  an  exception  here, 
and  if  there  has  anything  gone  before  this  jury,  you  gentle- 
men are  responsible  for  it  yourselves,  and  I  don't  care  to 
hear  anything  more  about  it.  I  don't  want  it  to  go  before 
the  jury. 

Warner  :  If  the  court  will  not  hear  us  in  this  case  we 
cannot  go  on. 

Court  :  Mr.  Clerk,  you  may  enter  up  a  fine  against 
this  man — ^you  may  enter  up  a  fine  of  $50  against  this  man» 
and  stand  committed  to  jail  until  the  fine  is  paid.  Mr. 
Sheriff,  take  charge  of  this  man. 

Warner  :  I  would  like  the  record  to  show  the  reason 
of  the  fine.  Mr.  Clerk,  have  you  a  blank  check  ?  I  will 
pay  the  fine. 

Court  :    You  can  proceed  with  the  case.** 

It  is  difficult  to  see  what  all  this  was  about.  The  case, 
which  was  yet  in  its  infancy,  had  proceeded  smoothly  enough, 
the  court  having  sustained  fully  half  the  objections  made  by 
counsel  for  the  defense.  The  court's  reason  for  sustaining 
.the  objection  made  by  cotmsel  for  the  state  was  good  enough, 
under  the  circumstances,  and  counsel  ought  to  have  been 
satisfied  with  it  without  any  argument.  The  only  cause  of 
aggravation  which  the  court  had  as  against  Mr.  Rochester 
was  that  he  was  doing  what  attorneys  often  do  unneces- 
sarily, viz.,  insisting  upon  the  court's  allowing  an  exception, 
when  all  that  an  attorney  has  to  do  in  any  case  is  to  take  an 
exception.  Evidently,  upon  the  record  (and  we  have  re- 
cited it  all),  all  that  was  necessary  or  proper  in  the  presence 
of  the  jury  was  a  quiet  word  of  admonition,  and  the  case 
would  have  proceeded  as  before.     But  the  appellant's  inter- 
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est  in  the  matter  is  not  that  his  attorneys  were  summarily 
dealt  with,  and  one  of  them  fined  excessively,  considering 
the  facts,  and  ordered  into  the  instant  custody  of  the  sheriff. 
His  cause  of  complaint  is  that  all  this  took  place  in  the  pres- 
ence of  the  jury,  and  with  such  an  exhibition  of  feeling  on 
the  part  of  the  court  that  the  jury,  which  is  an  instrument 
most  sensitive  to  every  impression  coming  from  the  court, 
must  have  reasoned  that  appellant's  counsel  had  been  guilty 
of  some  very  grave  offense  in  the  conduct  of  his  case,  to 
their  material  depreciation  as  fair  and  reputable  attorneys. 
In  cases  of  so  great  gravity  as  this,  such  conduct  on  the 
part  of  the  trial  court  will  not  do,  and,  when  it  occurs,  ^he 
least  that  an  accused  person  can  demand  is  that  he  be  given 
an  opportunity  for  a  hearing  of  his  case  before  a  jury  not  sub- 
jected to  such  influences. 

The  theory  of  the  state  was  that,  as  the  result  of  a  long 
contest  between  neighbors  over  the  maintenance  of  a  road 
through  government  land  settled  upon  by  White  and  the 
Robinsons,  the  four  persons  accused  of  the  homicide,  which 
included  the  senior  Robinson,  one  of  his  sons,  and  an  em- 
ployee named  Livingstone,  had  conspired  on  a  certain  day 
to  waylay  and  assassinate  Schultz  and  one  Smith  (who  was 
killed  at  the  same  time),  who  were  partisans  of  those  seek- 
ing to  maintain  the  road  in  a  certain  locality.  Nobody  wit- 
nessed the  crime  but  those  who  were  engaged  in  it,  and  aside 
from  admissions  made  by  the  defendants  that  the  younger 
Robinson  and  Livingstone  had  fired  the  fatal  shots,  the 
state's  case  depended  entirely  upon  circumstantial  evidence  ; 
the  fact  of  the  shooting,  the  presence  of  all  the  defendants, 
and  the  condition  of  the  ground  being  relied  upon  to  estab- 
lish the  confederation  of  the  defendants,  and  the  killing  by 
lying  in  wait.  The  shooting  took  place  shortly  after  noon, 
on  a  day  succeeding  a  night  during  which  there  had  been 
a  light  fall  of  snow.  Several  witnesses  testified  to  having 
visited  the  place  where  the  two  bodies  were  found  while  they 
were  still  there,  and  that  the  snow  for  a  considerable  space 
about  them  was  smooth  and  undisturbed  except  where 
broken  by  the  tracks  of  the  two  men,  who  must,  according 
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to  this  evidence,  have  sunk  down  instantly  dead  from  the 
effect  of  rifle  balls  shot  clear  through  their  bodies.  Smith 
lay  prone  upon  the  ground,  but  Schultz  had  simply  sunk 
down  into  a  sitting  posture  and  remained  thus  until  found  a 
few  minutes  later.  Three  axes  were  found  close  to  the  place 
where  the  two  men  were. 

The  defense  contended  that  the  snow  was  not  undisturbed, 
but  was  all  trampled  over,  and  that  the  position  of  Schultz* 
body  was  not  as  represented.  All  of  the  defendants  went 
upon  the  stand  and  agreed  in  their  statements  that,  upon 
the  day  in  question,  White  and  the  elder  Robinson  had  gone 
out  a  short  distance  from  the  former's  house  for  the  purpose 
of  obstructing  the  road  by  felling  trees  therein  and  putting 
up  some  bars ;  that  while  so  engaged  Schultz  and  Smith 
came  to  the  place  where  Robinson  was  putting  up  the  bars 
(their  purpose  in  going  there  being  to  chop  out  and  clear 
away  the  obstructions  in  the  road,  as  proven  by  the  state) 
and  assaulted  him  ;  that  Robinson  made  such  outcry  that 
White  came  to  his  rescue,  and  was  immediately  attacked  by 
Schultz  with  his  axe ;  that  being  driven  to  an  extremity 
and  in  danger  of  being  killed  by  Schultz' s  axe.  White,  lying 
upon  the  grotind,  shot  at  him  with  a  22  caliber  revolver 
which  he  had,  but  did  not  disable  him ;  and  that  at  this 
moment,  when  both  White  and  Robinson  were  in  imminent 
danger  of  their  lives,  the  younger  Robinson  and  Livingstone 
came  along  from  a  hunting  excursion,  and  seeing  the  posi- 
tion of  affairs,  shot  and  killed  both  men.  Robinson,  Sr. ,  had 
a  slight  cut  in  the  head  and  White  had  a  slash  in  the  mus^ 
cles  of  the  forearm,  which  they  declared  were  made  by  their 
assailants,  but  which  the  state  maintained  were  self  inflicted. 
Schultz  had  a  large  bruise  on  the  side  of  his  head,  which 
White  asserted  he  made  with  the  flat  of  his  axe  in  the  afiiay. 
The- four  defendants,  immediately  after  the  occurrence,  went 
to  Snohomish  and  surrendered  themselves  to  the  sheriff, 
claiming  not,  as  yet,  to  know  that  Schultz  and  Smith  were 
dead.  Upon  the  trial.  Robinson,  Jr.,  and  Livingstone  stated 
unreservedly  that  they  fired  the  only  shots  except  those  from 
the  small  pistol  of  White,  Livingstone  admitting  that  he 
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had  shot  Schultz,  for  causing  whose  death  the  information 
was  filed. 

Under  these  circumstances  it  was  hardly  proper  for  the 
court  to  say  to  the  jury  upon  the  separate  trial  of  White, 
that  if  they  believed  that  he  fired  the  fatal  shot  into  the  body 
of  Schultz,  etc,  they  might  find  him  guilty.  The  theory 
and  contention  of  the  state  was  that  he  had  stood  by  and 
procured,  counseled,  aided  and  abetted  the  shooting  by  the 
two  boys  and  the  evidence  all  tended  to  support  that  posi- 
tion rather  than  that  White  had  himself  done  any  of  the 
fatal  shooting.  Instructions  should  be  made  to  fit  the  evi- 
dence, and  not  roam  beyond  it  into  the  field  of  general  prob- 
abilities. Of  course  the  crime  would  be  the  same  in  either 
case,  but  the  covering  of  so  much  unnecessary  ground  tends 
to  confuse  jurymen  by  making  them  forget  what  is  really 
applicable. 

Instruction  10  did  not  state  the  law  correctly.  It  was  as 
follows : 

**  You  are  further  instructed,  gentlemen  of  the  jury,  that 
if  the  killing  of  the  person  mentioned  in  the  information  is 
satisfactorily  shown,  by  the  evidence,  beyond  a  reasonable 
doubt,  to  have  been  the  act  of  the  defendant,  then  the  law 
pronounces  such  killing  murder,  unless  it  appear  from  the 
evidence  that  circumstances  existed  excusing  or  justifying 
or  mitigating  it  so  as  to  make  it  manslaughter,  as  explained 
in  these  instructions.*' 

This  charge  could  stand  in  any  case  only  with  the  quali- 
fication that  the  kind  of  murder  presumed  fix)m  the  mere  fact 
of  homicide  with  a  deadly  weapon,  is  murder  in  the  second 
degree,  and  the  only  excuse  which  the  state  oflfers  for  it  is 
that  the  jury  found  appellant  guilty  of  murder  in  the  first 
degree.     State  v.  Payne^  ante,  p.  545. 

There  are  cases  where  the  charge  here  given  has  been  sus- 
tained, when  closely  connected  with  further  instructions  con- 
cerning both  degrees  of  murder,  and  the  classes  of  facts 
necessary  to  support  each  ;  but  there  was  nothing  of  that  in 
this  case.  Murder  in  the  first,  and  murder  in  the  second 
degree  were  defined,  it  is  true,  nearly  in  the  language  of  the 
statute,  but  nothing  more.     But  we  do  not  concur  in  the 
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decisions  alluded  to.  When  the  court  tells  a  jury  that  from 
certain  facts  the  law  pronounces  a  prisoner  guilty  of  murder^ 
it  is  at  least  as  likely  as  not  that  jurymen  will  take  the  word 
in  the  popular  sense,  which  is  that  **  murder  is  a  hanging 
matter,  * '  and  that  the  crime  in  the  first  degree  is  meant.  Nor 
would  the  charge,  if  properly  qualified,  be  applicable  to  the 
case  on  trial,  because  nobody  claimed,  and  the  evidence  did 
not  pretend  to  show,  that  the  killing  of  Schultz  was  the  act 
of  White,  but  the  act  of  Livingstone,  or  Robinson,  Jr.,  aided 
and  abetted  by  White.  The  fact  that  the  statute  permits  an 
accessory  to  be  accused  and  tried  as  a  principal  does  not  do 
away  with  the  rule  that  the  charge  must  be  appropriate  to 
the  evidence. 

The  28th  charge  contained  in  substance  the  matters  held 
objectionable  in  Leonard  v.  Territory^  2  Wash.  T.  381  (7 
Pac.  872) ,  on  the  point  of  reasonable  doubt ;  the  27th  charge 
contained  all  that  was  necessary  on  that  subject. 

The  2d  charge  was  correctly  given,  under  State  v.  Nord- 
strom, 7  Wash.  506  (35  Pac.  382),  in  so  far  as  it  told  the 
jury  that  they  had  a  right  to  consider  the  interest  of  the  ac- 
cused in  the  verdict.  But  the  latter  part  of  that  instruction : 
**  Therefore  you  are  not  required  to  receive  blindly  the  tes- 
timony of  such  accused  person  as  true ;  but  you  are  to  con- 
sider whether  it  is  true  and  made  in  good  faith  or  only  for 
the  purpose  of  avoiding  conviction,**  went  beyond  the  prov- 
ince of  the  court.  It  was  argumentative  and  cautionary, 
and  placed  the  defendant  in  a  different  class  from  that  of 
the  other  witnesses.  Moreover,  it  laid  down  as  the  duty  of 
the  jury  to  scrutinize  his  testimony  in  a  way  that  tended  to 
discredit  him.  In  Nordstrom' s  case  we  followed  Dodd  v. 
Moore,  92  Ind.  397,  but  in  that  case  it  was  clearly  pointed 
out  that  while  it  was  proper  to  say  to  the  jury  that  they  had 
a  right  to  consider  the  interest  of  the  accused  as  a  witness, 
it  must  be  left  to  them  to  say  as  a  fact  whether  that  interest 
had,  in  any  degree,  warped  or  colored  the  testimony,  with- 
out any  intimation  of  suspicion  from  the  court.  In  Unruh 
V,  State,  105  Ind.  117  (4  N.  E.  453)*  telling  the  jury  that  it 
was  their  duty  to  consider  the  interest  of  a  witness  whether 
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a  party  or  not,  was  error.  See  also  Bird  v.  State,  107  Ind. 
154  (8  N.  E.  14).  To  similar  effect  is  Hicks  v.  United 
States,  150  U.  S.  442  (14  Sup.  Ct.  147). 

The  first  instruction  asked  by  appellant  should  have  been 
given.  Had  it  been  given  it  would  have  then  been  the  only 
instruction  in  the  case  which  presented  the  real  attitude  of 
the  defense,  viz.,  that  appellant  did  not  fire  the  shot  which 
killed  Schultz,  and  did  not  procure,  incite,  aid  or  abet  the 
person  who  did  fire  it.  Instructions  on  self-defense  were 
given,  but  White  did  not  himself  kill  in  self-defense  or 
otherwise.  He  maintained  that  while  he  was  defending 
himself  against  assault  some  person,  unsolicited  by  him,  and 
unknown  to  him  until  afterwards,  fired  and  killed  his  assail- 
ant in  his  defense.  The  37th  instruction  went  to  justifica- 
tion of  this  third  person,  but  left  out  the  idea  involved  in 
appellant's  claim  that  whether  the  third  person  was  justified 
or  not,  he.  White,  was  blameless. 

Thirteen  separate  instructions  were  given,  each  of  which 
stated  to  the  jury  upon  what  facts  they  might  find  the  appel- 
lant guilty,  but  aside  from  those  directed  to  the  subject  of 
self-defense  there  was  not  one  which  told  them  upon  what 
state  of  facts  he  might  be  found  not  guilty.  Remembering 
that  appellant  all  the  time  maintained  that  he  did  not  fire 
the  fatal  shot,  and  that  the  state  never  claimed,  and  does  not 
now  claim,  that  he  did  fire  it,  his  theory  of  defense  that  he 
did  not  incite,  aid  or  ^bet  the  person  who  did  fire  it,  was  en- 
titled to  recognition  and  clear  instruction  to  the  jury,  to  even 
greater  fullness  than  was  embodied  in  the  first  instruction 
requested. 

Upon  the  facts  of  the  case  we  should  not  be  justified  in 
interfering ;  but  for  the  errors  noticed  the  judgment  is  re- 
versed and  a  new  trial  ordered. 

Dunbar,  C.  J.,  and  Anders,  J.,  concur. 

HoYT,  J.  (dissenting), — I  am  unable  to  agree  with  the 
conclusions  of  the  majority  of  the  court  as  stated  in  the 
foregoing  opinion.  There  are  only  two  of  the  reasons  for 
reversal  that  I  think  of  sufficient  importance  to  require  at- 
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tention.  One  of  these  is  the  action  of  the  court  in  impos- 
ing a  fine  upon  counsel  for  defendant  during  the  progress  of 
the  trial.  I  agree  with  what  is  said  by  the  majority  as  to 
the  impropriety  of  the  proceeding.  There  is  nothing  dis- 
closed by  the  record  sufficient  to  justify  the  court's  action  in 
that  respect.  On  the  contrary,  if  the  facts  stated  therein 
were  all  that  induced  such  action,  it  was  entirely  unwar- 
ranted. It  does  not  follow,  however,  that  the  people  of  the 
state  should  be  put  to  the  expense  of  a  re-trial  of  the  cause. 
It  does  not  sufficiently  appear  that  it  was  prejudicial  to  the 
defendant  to  warrant  a  reversal.  In  my  opinion  such  action 
instead  of  injuring  the  cause  of  the  defendant  with  the  jury 
would  have  a  tendency  to  excite  their  sympathy  in  his  be- 
half. 

The  other  alleged  error  as  to  which  I  desire  to  say  a  word 
is  the  one  founded  upon  instruction  number  ten.  In  my 
opinion  this  instruction  stated  the  law.  An  instruction 
similar  to  this,  only  that  it  stated  that  the  presumption 
would  be  that  it  was  murder  in  the  "  second  degree  '*  was 
sustained  by  this  court  in  the  case  of  State  v.  Payne^  dted 
in  the  foregoing  opinion.  If  it  was  **  murder  in  the  second 
degree,*'  it  was  **  murder,"  and  the  instruction  stated  only  a 
fact  deducible  from  our  former  decision. 

It  is  claimed,  however,  that  the  jury  might  have  assumed 
that  the  facts  stated  would  warrant  the  presumption  that 
murder  in  the  first  degree  had  beea  committed.  If  the 
instruction  stood  alone  it  might  have  been  so  construed,  but 
taken  in  connection  with  the  other  instructions  it  could  not 
Such  other  instructions  clearly  defined  murder  in  the  first 
degree,  and  such  definition  compared  with  what  was  said  in 
the  instruction  under  consideration  so  limited  and  qualified 
it  that  it  was  not  possible  that  the  jury  could  have  been 
misled  thereby. 

An  instruction  identical  with  this  one  was  sustained  by 
the  supreme  court  of  the  State  of  Missouri  in  State  v.  Evans^ 
65  Mo.  574,  and  I  am  content  to  follow  the  authority  of 
that  learned  court,  especially  when  under  aU  the  circum- 
stances I  am  satisfied  the  defendant  could  not  have  been 
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injured  by  the  instruction.  The  evidence  introduced  upon 
the  trial  satisfies  me  that  no  other  verdict  could  have  been 
rightfully  rendered.  'Such  being  the  fact,  the  judgment 
should  not  be  reversed  unless  it  appeared  from  the  record 
that  error  had  been  committed  of  such  a  nature  as  to  have 
probably  tended  to  the  injury  of  the  defendant. 

Scott,  J.,  concurs. 


[No.  lagL    Decided  January  14, 1895.] 

Victor  E.  Kromer  et  al.,  Appellants,  v.  Frank  P.  Fri- 
day ET  AL.,  Respondents. 

MARRIAGB—  BVIDBNCB  —  JUDGMBNTS  —  COI«I«ATBRAI«  ATTACK— AC- 
TION FOR  PARTITION — COMPI<AINT— ADMISSIONS  BY  GUARDIAN 
— EPFBCT  AS  TO  INFANT  DEFENDANTS — PRECATORY  TRUSTS — 
COMMUNITY  PROPERTY— HOMESTEAD  ENTRY. 

The  fact  that  a  man  and  woman  who  have  been  living  together  aa 
man  and  wife  subsequently  have  a  marriage  ceremony  performed,  is 
not  conclusive  evidence  that  there  was  no  previous  marriage  between 
them. 

Where  all  parties  in  interest  were  before  the  probate  court  upon 
an  application  for  the  sale  of  a  decedent's  lands,  and  before  the 
superior  court  on  appeal  therefrom,  a  decree  that  a  marriage  existed 
between  the  decedent  and  a  woman  claiming  to  be  his  wife,  and  that 
certain  land  left  by  decedent  was  community  property,  in  which  she 
had  a  half  interest,  must  stand  against  collateral  attack,  if  the  court 
had  jurisdiction. 

A  sale  of  land  by  virtue  of  a  partition  proceeding  brought  by  the 
purchaser  of  a  wife's  community  half  interest,  is  not  subject  to  a  de* 
ceased  husband's  will  providing  for  the  retention  of  the  land  until 
his  children  arrive  at  majority. 

The  fact  that  publication  of  the  notice  of  sale  is  given  before  the 
signing  of  the  decree  therefor  in  partition  proceedings,  is  merely  an 
irregularity,  when  the  finding  of  the  court  had  in  fact  been  made 
prior  to  the  publication,  and,  if  unappealed  from,  would  not  affect 
the  jurisdiction  of  the  court  to  order  and  confirm  the  sale. 

Guardians  of  infant  heirs  may,  when  acting  in  good  faith,  admit 
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in  their  pleadings  in  partition  proceedings  that  certain  land  in  con- 
troversy is  the  community  property  of  the  parents  of  their  wards, 
although  the  admission  may  be  prejudicial  to  formerly  asserted 
claims.     (Stii^bs,  J.,  dissents.) 

Under  Code  1881,  $  558,  partition  proceedings  may  be  used  as  a 
form  of  action  to  try  title,  and  the  determination  of  that  fact  by  the 
court  is  conclusive  upon  all  the  parties  to  the  action. 

In  partition  proceedings,  allegations  in  plaintiff*s  complaint  show- 
ing the  extent  of  his  interest  in  the  property,  the  extent  of  the  de- 
fendant's interest  as  he  understands  it,  and  that  plaintiff  and  defend- 
ant are  tenants  in  common,  are  sufficient  to  give  the  court  jurisdiction 
of  the  subject  matter,  under  the  requirements  of  Code  1881,  §  553, 
providing  that  *'the  interest  of  all  persons  in  the  property  shall  be 
set  forth  in  the  complaint  specifically  and  particularly  as  far  as 
known  to  the  plaintiff.*'  t 

In  the  absence  of  fraud  or  collusion,  minors  properly  represented 
in  an  action  for  partition  are  bound  as  fully  as  if  they  had  been 
majors  and  personally  cited. 

Although  the  equitable  title  to  land  acquired  under  the  homestead 
laws  accrues  upon  the  making  of  final  proof  and  receipt  of  the  final 
certificate,  the  legal  title  does  not  pass  from  the  government  until 
the  issuance  of  patent,  and,  upon  the  marriage  of  a  homestead 
claimant  between  the  making  of  final  proof  and  the  issuance  of 
patent,  the  legal  title  to  the  land  vests  in  the  community.  (Stii^bs, 
J  ,  dissents.) 

Lands  acquired  under  the  homestead  laws  of  the  United  States 
are,  within  the  intent  of  the  laws  of  this  state,  acquired  by  purchase 
and  consequently  are  commimity  property,  when  title  is  obtained 
during  marriage. 

Appeal  from  Superior  Courts  Snohomish  County, 

Ronald  &  Piles  {Andrew  F,  Burleigh  and  Lichtenbcrg^ 
Shepard&  Lyons y  of  counsel),  for  appellants. 

The  statutory  requirement  that  a  bill  of  partition  must  set  forth 
all  the  interest  in  the  premises,  and  that  the  court  must  declare  the 
rights  of  the  parties,  must  be  observed.  Prichard  v,  LittUjohn,  21 
N.  E.  10;  Miller  v.  Sharp,  48  Cal.  394;  Morenhout  v,  Higuera,  32 
Cal.  290;  Van  Cortlandt  v,  Beekman^  6  Paige  Ch.  492;  Ramsay  r. 
Belly  42  Am.  Dec.  163. 

The  land  being  held  subject  to  a  precatory  trust  under  the  will  of 
the  testator,  it  could  not  be  partitioned.    Freeman,  Partition,  ^  439; 
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Outcalt  V.  Appleby^  36  N.  J.  Eq.  73 ;  Gerard  v.  Buckley^  137  Mass. 
475 ;  Cuhbage  v.  Franklin^  62  Mo.  364 ;  Springer  v.  Savage,  32  N,  E. 
520. 

A  guardian  ad  liiem  cannot  consent  away  infant's  rights.  The 
answer  by  guardian  cannot  be  read  against  infant  at  all.  Dainger* 
field  V,  Smith,  1  S.  E.  599 ;  Bank  of  United  States  v,  Ritchie,  8  Pet. 
128 ;  Thayer  v.  Lane,  i  Walker  Ch.  202  ;  Mcllvoy  v.  Alsop,  45  Miss. 
374.  The  facts  which  entitle  complainant  to  a  decree  must  be 
established  against  infants  by  legal  proof.  Johnson  v,  Mc- 
Cade,  42  Miss.  259;  i  Daniel  Ch.  Prac,  169;  Afi/ls  v.  Dennis, 
3  Johns.  Ch,  367  ;  Tucker  v.  Bean,  65  Me.  353 ;  Walton  v.  Coulson,  1 
McLean,  120 ;  Chaffin  v.  Kimball's  Heirs,  23  111.  36 ;  Wells  v. 
Smith,  44  Miss.  296 ;  Bennett  v,  Bradford,  24  N.  E.  630 ;  Luck  v. 
Atkins,  13  S.  W.  1097 ;  Ingersoll  v,  Ingersoll,  42  Miss.  155  ;  Quigley 
V,  Roberts,  44  111.  504  ;  Claxton  v,  Claxton,  23  N.  \V.  310. 

Where  fraud  like  this  has  been  practiced,  to-wit :  Admission  by 
the  guardian  and  no  proof,  though  without  wrong  designs  or  im- 
proper motives,  the  courts  have  set  aside  decrees  in  partition  and  in 
foreclosure.  Pitcher  v.  Carter,  4  Sandf.  Ch.  i ;  Wright  v.  Miller, 
1  Sandf.  Ch.  103 ;  Loomer  v.  Wheelwright,  3  Sandf.  Ch.  135 ;  Rals- 
ton V.  Lahee,  8  Iowa,  17  (74  Am.  Dec.  291);  Curtis  v.  Ballagh,  4 
Edwards,  Ch.  635 ;  Lockwood  v,  Mitchell,  53  Am.  Dec.  438 ;  Long  v. 
Mulford,  17  Ohio  St.  485 ;  Prince  v,  Clark,  45  N.  W.  663 ;  Kennedy 
V.  Daley,  1  Sch.  &  Let.  375.  The  test  whether  or  not  fraud  has  been 
committed  is  was  there  in  fact  no  adversary  trial  or  decision  of  the 
issues,  because  of  something  done  by  the  successful  party.  Greene 
V.  Greene,  2  Qray,  366;  Vance  v.  Burbank,  loi  U.  S.  514;  Moffat  v. 
United  States,  112  XJ.  S.  24;  United  States  v,  Throckmorton,  98  U. 
S.  61. 

There  was  no  decree  establishing  the  land  as  community  property. 
True,  the  superior  court  of  Snohomish  county,  on  appeal  from  the 
order  of  the  probate  court  in  "better  investment  proceeding,*'  had 
apparently  decreed  a  community  interest  in  Mrs.  Kromer,  but  that 
decree  was  void,  not  voidable,  because  the  superior  court  had  no 
jurisdiction.  The  only  issue  before  the  probate  court,  which  that 
court  had  jurisdiction  to  pass  upon  was  the  necessity  or  advisability 
of  selling  the  land.  Code  1881,  §1621.  In  that  proceeding,  alleging 
community  interest  was  a  denial  of  the  boy's  title  to  the  land  in 
severalty,  and  the  probate  court  had  no  jurisdiction  in  such  a  pro- 
ceeding, or  any  other,  to  decide  an  issue  involving  a  trial  of  title. 
Stewart  v,  Lohr,  i  Wash.  341 ;  Theller  v.  Such,  57  Cal.  447  ;  Homer's 
Appeal,  35  Conn.  113 ;  Proctor  v.  Atkyns,  i  Mass.  321 ;  Buddecke  v, ' 
Buddecke,  31  La.  An.  572  ;  Ferris  v.  Higley,  20  Wall.  375 ;  i  Woer- 
ner,  Am.  Law  Adm'n,  p.  344.    The  probate  court  not  having  juris- 
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diction  the  superior  court  on  appeal  had  none.  It  acted  within  its 
jurisdiction  when  it  affirmed  or  reversed  the  order  of  the  probate 
court  directing  a  sale,  but  when  the  superior  court  attempted  on  that 
appeal  to  go  further  and  decide  that  Mrs.  Kromer  had  any  interest  or 
title  in  the  land,  such  adjudication  was  in  excess  of  its  jurisdiction. 
Anthony  V,  Kasey^  83  Va.  338  (5  Am.  St.  Rep.  227);  Freeman,  Judg- 
ments, M18;  Seamsterv,  Blacksiock,  83  Va.  232  (5  Am,  St.  Rep- 
262);  Fox  V,  NacMsheitn,  3  Wash.  684, 

The  land  in  controversy  was  not  community  property.  The  the-> 
ory  of  the  homestead  law  is  that  the  homestead  shall  be  for  the  ex- 
clusive benefit  of  the  homesteader.  Anderson  v.  Carkins,  135  U.  S» 
483  ;  S/urr  v.  Beck,  133  XJ.  S.  541.  Under  the  homestead  law,  the 
land  was  E.  D.  Kromer' s  separate  and  sole  estate  because  it  was  a 
gift  to  him  from  the  United  States  government  Cooke  v.  Bremondy 
27  Tex.  457  (86  Am.  Dec.  630);  Noe  v.  Card,  14  Cal.  577 ;  Fuller  v. 
Ferguson,  26  Cal.  547  ;  Panaud  v.  Jones,  i  Cal.  514 ;  Scott  v,  Ward^ 
13  Cal.  459;  Wilson  v,  Castro,  31  Cat  420;  Reynolds  v.  West,  i  CaL 
323 ;  Ingoldsby  v.  Juan,  12  Cal.  564.  Whether  the  land  under  home* 
stead  law  is  acquired  as  a  gift  or  by  purchase,  E.  D.  Kromer's  estate 
and  title  vested  in  him  at  the  date  of  making  his  final  proof  and  pay* 
ment.  Sturr  v.  Beck,  133  U.  S.  541 ;  Wirth  v,  Branson,  98  U.  S.  118; 
Barney  v,  Dolph,  97  U.  S.  652;  United  States  v,  Schurz,  102  U.  S. 
397  ;  Wither  spoon  v.  Duncan,  71  U.  S.  210  ;  Shepley  v,  Cowan^  91  U. 
S.  330 ;  Benson  Mining  Co,  v,  Alta  Mining  Co,,  145  U.  S.  428.  The 
receipt  by  the  patentee  of  a  patent  for  land  issued  to  him  by  the 
United  States  is  not  necessary  to  pass  title.  Eltzroth  v.  Ryan,  26 
Pac.  647  ;  Brazee  v.  Schnfieid,  2  Wash.  T.  216.  The  title  to  the  land 
having  been  acquired  before  marriage,  though  patent  not  issued  till 
afterwards,  the  land  was  the  separate  estate  of  E.  D.  Kromer.  Free- 
man, Partition,  ^  134;  Hatch  v,  Ferguson,  57  Fed.  966;  Lamb*s 
Estate,  30  Pac.  568.  The  patent  relates  back  to  the  inception  of  the 
title,  to  the  date  of  the  first  act  Taylor  v.  Brown,  5  Cranch,  234; 
McAfee  v.  Keirn,  45  Am.  Dec.  331 ;  Clark  v.  Hall,  19  Mich.  356 ; 
Morrill  v.  Chapman,  35  Cal.  88;  Smith  v,  Athem,  34  Cal.  506; 
United  States  v.  Waddell,  112  U.  S.  76. 

Crowley,  Sullivan  &  Grosscup  and  A.  D.  Austin,  for  re- 
spondents, Friday  and  Rucker. 

Estoppel  in  pais.  As  to  innocent  third  parties  acting  upon  the 
faith  of  facts  sufficient  td  constitute  proof  of  marriage,  and  without 
knowledge  to  the  contrary,  Kromer  and  his  devisees  are  estopped  to 
deny  that  they  were  husband  and  wife  during  all  of  the  period  of  this 
ostensible  and  notorious  relationship.  Sadler  v.  Niesz,  5  Wash.  182 ; 
Schwabacher  v.   Van  Reypen,  6  Wash.  154 ;  Dicker  son  v,  Colgfove^ 
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100  XJ.  S.  578.  It  is  established  that  an  estate  in  land  may  be 
transferred  from  one  to  another  by  the  operation  of  this  principle. 
I^irk  V,  Hatniliont  102  U.  S.  68. 

Estoppel  by  judgment.  The  power  to  hear  and  determine  a  case 
is  jurisdiction.  United  States  v,  Arredondo^  6  Pet.  691 ;  Scott  v,  Mc- 
Neal^  5  Wash.  309  ;  Herman,  Estoppel,  ^^  102-105 ;  Gallaher  v.  City 
of  Moundsville^  12  S.  E.  859 ;  Burner  v,  Hevener^  12  S.  E.  861 ; 
Grignon's  Lessee  ».  Astor,  2  How.  319,  337,  quoting  from  and  citing 
numerous  decisions  of  the  supreme  court  of  the  United  States; 
Voorhees  v.  United  States  Bank,  10  Pet.  449. 

"  No  principal  is  better  settled  than  where  a  court  once  obtains 
jmisdiction  of  the  persons  of  the  parties,  and  of  the  subject-matter 
of  the  litigation,  no  matter  if  it  may  thereafter  erroneously  proceed, 
within  the  bounds  of  its  jurisdiction,  its  decrees  will  be  conclusive 
until  reversed  or  annulled  in  some  direct  proceeding  known  to  the 
law.  The  title  acquired  to  property  at  a  sale  under  such  a  decree  by 
a  stranger  to  the  record  will  be  upheld,  although  the  decree  may  it* 
self  afterwards  be  reversed  for  manifest  error.  It  is  and  has  been 
the  policy  of  the  law  to  maintain  judicial  sales,  and  in  this  policy 
the  public  interest  is  best  subserved.'*  Allman  v.  Taylor ^  loi  HI. 
185  ;  Irwin  v.  Jeffers^  3  Ohio  St.  390;  Freeman,  Judgments,  §  509  j 
Schouler,  Domestic  Relations,  §  361 ;  Thompson  v,  Tolmie,  2  Pet. 
169;  McPherson  v,  Cunliff,  11  Serg.  &  R.  429;  Perkins  v.  Fairfield, 
XI  Mass.  227.  Jurisdiction  for  one  purpose  gives  jurisdiction  for  all 
purposes.  Ex  parte  Parks,  93  U.  S.  18  ;  Cromwell  v,  Hull,  97  N.  Y 
209 ;  Reed  v.  Peed,  107  N.  Y.  547  ;  Whitman  v,  Fisher,  74  111.  147 ; 
Brittain  v.  Kinnaird,  i  Brod.  &  B.  432 ;  Rorer,  Judicial  Sales,  §  402. 
The  judgment  will  bind  persons  having  paramount  title  in  severalty. 
Kane  v,  R,  R.  Canal  Co,,  15  Wis.  179  ;  Blakeley  v,  Calder,  15  N.  Y. 
619.  Neither  direct  or  collateral  attack  can  be  made  on  the  sale  for 
error,  though  apparent  on  the  record.  Castleman  v.  Relfe,  50  Mo. 
587.  Error  will  not  avail  to  cancel  title  of  purchaser.  Pursley  v, 
Hayes,  22  Iowa,  11. 

United  States  homestead  acquired  during  coverture  is  community 
property.  Pierce  v.  Frace,  2  Wash.  81 ;  Brazee  v.  Schofield,  2  Wash. 
T.  209 ;  United  States  v.  JVaddell,  112  U.  S.  76 ;  Philbrick  v,  An- 
drews, 8  Wash.  7. 

It  is  a  conceded  fact  in  this  case  that  the  patent  to  this  land  was 
actually  issued  to  Kromer  after  the  solemnization  of  the  legal  mar- 
riage between  himself  and  Mrs.  Kromer.  This  brings  it  within  the 
rule  laid  down  by  this  court  and  makes  the  land  community  prop- 
erty. Appellants*  attempt  to  avoid  the  effect  of  this  patent  by  in- 
voking tiie  doctrine  of  relation,  by  which  they  claim  the  title  vested 

by  the  patent,  relates  back  to  the  initiatory  steps  taken  by  Kromer 
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to  secure  his  title.  This  doctrine  of  relation  is  a  legal  fiction.  It 
may  be  invoked  when  it  is  necessary  to  do  exact  justice,  but  will  not 
be  invoked  to  do  injustice.  Ellis  v.  Pomeroy  Imp.  Co.,  i  Wash.  572; 
Gibson  v,  Chouteau ^  13  Wall.  92. 

Under  the  community  law  of  Washington,  the  husband  is  the 
trustee  of  the  community.  Sadler  v.  Neisz^  5  Wash.  182.  This  trust 
relationship  becomes  operative  immediately  upon  the  issuance  of  the 
patent,  and  cannot  thereafter  be  defeated  by  any  act,  either  direct 
or  indirect,  by  the  husband  alone.  Brotton  v.  Langert^  i  Wash.  73; 
Adams  V.  Black,  6  Wash.  528 ;  Hill  v.   Young,  7  Wash.  33. 

The  conveyance  by  will  of  community  property  passes  only  such 
title  as  the  devisor  had  a  right  to  will.  Conn  v.  Davis,  33  Tex.  203 ; 
Beard  v.  Knox,  5  Cal.  252 ;  and  the  widow  is  not  estopped  by  accept- 
ing legacy  from  claiming  her  interest.  Estate  of  Silvey,  42  Cal.  210; 
Lewis  V.  Lichty,  3  Wash.  213 ;  Toney  v.  Spragins,  80  Ala.  541.  Title 
of  one  half  interest  vests  in  the  survivor  upon  the  death  of  the  other 
spouse.  Hill  V,  Young,  7  Wash.  33;  Webre  v.  Lorio,  7  South.  460. 

Partition  is  a  civil  action.  Code  1881,  §  558;  Hancock  v.  Lopez,  si 
Cal.  362.  Any  questions  affecting  the  right  of  the  plaintiff  to  a  par- 
tition or  the  rights  of  each  and  all  the  parties  in  the  land,  may  be 
put  in  issue,  tried  and  determined  in  such  action.  If  disputes  exist 
as  to  their  rights  or  interests  in  any  respect,  such  disputes  may  be 
litigated  and  determined  in  such  action.  DeUprey  v.  DeUprey,  rj 
Cal.  329  ;  Morenhout  v.  Higuera,  32  Cal.  290 ;  Gates  v.  Salmon,  35 
Cal.  576 ;  Nash  v.  Church,  10  Wis.  303. 

"The  judgment  is  final  and  conclusive  between  the  parties,  not 
only  as  to  the  matter  actually  determined,  but  as  to  every  other  mat- 
ter which  the  parties  might  have  litigated  and  have  decided,  as  inci- 
dent to  or  essentially  connected  with  the  subject  matter  of  the  litiga- 
tion, within  the  purview  of  the  original  action,  either  as  a  matter  of 
claim  or  of  defense."  Clemens  v.  Clemens,  37  N.  Y.  74 ;  Bloomer  v, 
Sturges,  58  N.  Y.  176 ;  Danaher  v,  Prentiss,  22  Wis.  299 ;  Tollman  v, 
McCarty,  11  Wis.  401 ;  Blakeiey  v.  Calder,  15  N.  Y.  617 ;  Howell  v. 
Mills,  56  N.  Y.  226.  As  to  what  is  a  trial  on  the  merits,  see  Free- 
man, Judgments,  §  260 ;  Jordan  v.  Van  Epps,  85  N.  Y.  436 ;  Danor 
her  V,  Prentiss,  22  Wis.  299. 

Guardian  had  power  by  statute  to  confess  judgment.  Code  i88i» 
4^  292,  2.  He  could  consent  to  partition  without  suit,  under  the  su- 
pervision of  the  court.     Code  18S1,  §4  598,  1626,  161 1. 

Minors  are  bound  by  the  same  rules  as  adults.  An  infant  is  bound 
by  the  conduct  of  his  case  by  his  solicitor.  In  the  absence  of  fraud 
or  collusion,  minors  properly  represented  are  bound  as  fully  as  if 
they  had  been  majors  and  personally  cited.    "Representation  in 
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courts  of  justice  is  a  necessity  of  civilized  society  and  the  acts  or  neg- 
lects of  the  representative  must  in  some  degree  be  binding  upon  the 
party  represented.  And  persons  under  disability  at  the  time  of  a  ju- 
dicial proceeding  to  which  they  are  parties,  represented  by  their 
guardians  and  agents,  are  bound  upon  the  knowledge  of  such  guard- 
ians or  agents."  I  Herman,  Estoppel,  §  164 ;  i  Daniel,  Ch.  Prac.  (5th 
Am.  ed. )  163, 164 ;  English  v.  Savage ^  5  Or.  518.  *  *  Infants  are  as  much 
bound  by  the  conduct  of  those  who  conduct  their  castf  as  adults,  pro- 
vided their  conduct  be  bona  fide.  And  it  has  been  held  that  although 
the  rule  is  that  the  evidence  must  be  taken  upon  interrogatories  and 
not  upon  affidavits,  yet,  if  the  solicitor  for  the  infant  assents  to  and 
acquiesces  in  the  mode  of  proceeding,  the  infant  will  thereby  be 
bound."  Ralston  v,  Lahee,  8  Iowa,  17;  TilloUon  v.  Hargrave,  3 
Mad.  494.  This  quotation  is  directly  applicable  to  the  stipulations 
entered  into  in  the  presence  of  the  court,  both  in  the  better  invest- 
ment proceeding  and  the  partition  proceeding,  as  to  what  were  the 
undisputed  facts  in  the  case.  An  attorney  may  waive  formal  proof. 
Wood,  Practice  Evidence,  §  170;  i  Greenleaf,  Evidence,  4  178;  Al- 
ton V.  Gilmanton,  2  N.  H.  520;  Ybung  v,  Wright^  i  Camp.  140. 
' '  Any  fact  bearing  upon  the  issues  involved  admitted  by  counsel 
may  be  the  ground  of  the  court's  procedure  equally  as  if  established 
by  the  clearest  proof."  Oscanyan  v.  Arms  Co.,  103  U.  S.  263.  In 
Mollis  V.  Dashiellt  52  Tex.  187,  the  judgment  was  attacked  as  fraud, 
ulent,  because  it  appearetl  to  have  been  entered  by  consent  and 
agreement  of  a  guardian  ad  litem,  "This  proposition  can  not  be 
maintained  on  authority  and  has  been  expressly  negatived  by  this 
court."  Gunter  v.  Fox,  51  Tex.  383 ;  Bennett  v,  Hamill,  2  Sch.  & 
Le^-  577  ;  Joyce  v,  McAvoy,  31  Cal.  273. 

"  If  an  absolute  decree  is  made  against  an  infant,  he  is  as  much 
bound  as  a  person  of  full  age,  and  will  not  be  permitted  to  dispute 
the  decree,  except  upon  the  same  ground  as  would  be  available  if  he 
were  an  adult."  Freeman,  Judgments,  $  151 ;  Hurt  v.  Long,  16  S. 
W,  968 ;  Payne  v,  Masek,  21  S.  W.  751 ;  English  v.  Savage,  5  Or. 
518 ;  Green  v.  Walker,  12  S.  W.  353. 

Fraud  must  be  actual  and  positive.  "  A  fraud  which  will  justify 
equitable  interference  in  setting  aside  judgments  and  decrees,  must 
be  actual  and  positive  and  not  merely  constructive.  It  must  be  that 
which  occurs  in  the  very  concoction  or  procuring  of  the  judgment  or 
decree,  and  something  not  known  to  the  opposite  party  at  the  time, 
and  for  not  knowing  which  he  is  not  chargeable  with  negligence." 
Ross  V,  Wood,  70  N.  Y.  10  ;  Foster  v.  Wood,  6  Johns.  Ch.  87.  The 
facts  constituting  a  fraud  must  be  proved.  They  will  never  be  pre- 
sumed. That  the  claim  of  the  plaintiff  was  unfounded,  is  not  suf- 
ficient. Smith  V,  Nelson,  62  N.  Y.  287  ;  Cromwell  v.  Hull,  97  N.  Y. 
209.    The  conduct  of  the  partition  case  by  the  defendants  through 
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their  guardian  and  his  counsel,  even  though  negligent,  will  not  avail 
the  plaintiflfs  herein.  Jones  v.  Leech,  46  Iowa,  186 ;  Quinn  v.  Wether- 
bee,  41  Cal.  247  ;  Freeman,  Judgmente  (4th  ed.),  ^  508.  "  If  the  fact 
that  the  counsel  were  mistaken  in  the  law  were  a  good  ground  for 
relief  in  equity,  the  judgment  at  law  would  be  of  little  value." 
Richmond  &  Petersburg  R.  R.  Co,  v,  Shippin,  2  Pat.  &H.  327; 
Green  v.  Dodge,  25  Am.  Dec.  736. 

Brown  &  Brownell^  for  respondents  Hewitt  and  Everett 
Land  Company. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — ^The  plaintiffs  have  appealed  from  a  decree  of 
the  superior  court  of  Snohomish  county  dismissing  their 
complaint,  and  adjudging  in  effect  that  they  have  no  title  to 
the  property  in  controversy,  which  is  a  certain  tract  of 
land,  of  about  147  acres,  in  the  present  city  of  Everett. 
The  complaint  set  up  title  in  fee  in  the  plaintiff,  Victor  E. 
Kromer,  with  subsidiary  interests  for  a  limited  period  in 
his  three  sisters,  Emma  and  Mattie  Kromer,  who  were 
joined  as  plaintiffs,  and  Alice  Kromer,  who  declined  to  join 
as  plaintiff,  and  was  made  a  defendant.  The  title  is  claimed 
by  the  plaintiffs  through  their  deceased  father,  Erskine  D. 
Kromer,  by  will.  The  complaint  attacks,  and  seeks  to 
vacate  on  the  grounds  of  lack  of  jurisdiction  and  fraud,  a 
decree  of  sale  and  deed  in  partition  in  said  court  under 
which  the  defendants,  Rucker  and  Hewitt,  and  the  Everett 
Land  Company,  intervenor,  claim  title  in  fee  to  certain  in- 
terests in  said  lands,  and  joins  the  defendants  Friday,  Hol- 
land and  Plaskett  on  account  of  their  connection  with  said 
partition  and  participation  in  the  alleged  fraudulent  pro- 
ceedings. The  answers  of  the  defendants  Rucker  and  Hew- 
itt, with  their  counterclaims,  and  the  intervening  complaint 
of  the  Everett  Land  Company,  set  up  the  validity  of  the 
partition  proceedings  which  originated  in  an  alleged  com- 
munity right  in  the  lands  in  controversy  in  the  widow  of 
Erskine  D.  Kromer,  who  is  the  defendant  Emma  Holland. 

The  material  facts  relating  to  the  matters  in  controversy 
are  as  follows : 

On  May  3,  1870,  said  Erskine  D.  Kromer  made  a  home- 
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Stead  filing  upon  the  land  aforesaid,  situate  in  Snohomish 
county,  Washington.  It  is  claimed  that  he  was  at  that 
time  a  single  man,  but  at  or  about  said  time  ( the  exact  time 
not  being  material),  a  certain  Indian  woman  who  had  pre- 
viously been  known  by  the  name  of  Emma  Kanouke,  and 
who  was  thenceforth  known  as  Emma  Kromer,  came  to  live 
with  him  as  his  wife,  and  continued  to  live  with  him  until 
his  death,  in  1885.  The  plaintiffs  and  said  Alice  Kromer 
are  their  children. 

On  October  26,  1876,  said  Erskine  D.  Kromer  made  the 
requisite  proofs  of  his  capacity  to  file  and  compliance  with 
the  laws  of  the  United  States  relating  to  such  homestead 
entry.  On  December  21,  1876,  he  and  said  Indian  woman 
appeared  before  a  justice  of  the  peace  of  said  county,  and 
had  a  marriage  ceremony  performed.  On  December  30, 
1876,  a  patent  for  said  land  was  issued  to  him.  At  his 
death  he  left  the  following  will  purporting  to  devise  the  land 
in  controversy : 

**I  will,  bequeath  and  devise  to  my  beloved  son,  Victor 
E.  Kromer,  the  land  upon  which  myself  and  family  reside, 
situated  in  said  county  of  Snohomish,  Washington  Terri- 
tory, to-wit :  Lots  numbered  one  and  two,  the  southeast 
quarter  of  the  northwest  quarter,  and  the  northwest  quarter 
of  the  northeast  quarter  of  section  thirty,  in  township  twen- 
ty-nine, north  of  range  five  east,  containing  one  hundred 
and  forty-seven  acres  and  55-100  of  an  acre.  It  is  my  will 
and  desire  that  my  family  be  not  separated,  and  it  is  my  in- 
tention that  my  said  son,  Victor  E.  Kromer,  shall  not  sell 
or  dispose  of  said  described  premises  until  each  of  my 
daughters  shall  become  of  full  age,  viz  :  Alice  Kromer, 
Mattie  Kromer  and  Emma  Kromer,  and  that  they  shall  each 
have  the  privilege  of  residing  upon  said  premises  until  they 
shall  each  become  married,  provided  they  should  marry  be- 
fore they  shall  have  arrived  at  the  age  of  majority,  and  it 
is  my  desire  that  the  rents,  issues  and  profits  of  said  de- 
scribed premises  shall  go  to  support  my  said  son  and  daugh- 
ters hereinbefore  mentioned  until  said  girls  shall  have  become 
married  or  arrived  at  the  age  of  majority,  at  the  expiration 
of  which  time  my  said  son,  Victor  E.  Kromer,  is  hereby  em- 
powered to  dispose  of  said  premises  as  he  shall  see  fit. 
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Third.  I  give  and  bequeath  unto  my  wife,  Emma  Kromer, 
the  sum  of  two  hundred  dollars,  which  my  executor  is  hereby 
authorized  to  pay  at  my  death.  And  it  is  my  will  and  desire 
that  my  said  wife,  Emma  Kromer,  reside  upon  the  premises 
hereinbefore  mentioned  and  bequeathed  to  my  said  son,  Vic- 
tor E.  Kromer,  until  her  death  or  marriage. 

I  nominate  and  appoint  my  respected  friend,  J.  H.  Plas- 
kett,  my  executor  and  authorize  him  to  administer  upon  my 
estate  and  to  execute  this  will  without  giving  bond,  and 
without  any  direction  or  control  from  any  court  and  without 
notice  to  creditors  or  otherwise." 

This  will  was  probated  September  lo,  1885.  Said  J.  H, 
Plaskett  qualified  as  executor,  and  a  copy  was  filed  in  the 
auditor's  office  for  record  in  October,  1885.  On  September 
23,  1885,  said  Plaskett  was  appointed  guardian  of  the  per- 
sons and  property  of  said  children  and  has  ever  since  served 
as  general  guardian  of  their  persons  and  property.  On  Oc- 
tober 25,  1886,  the  final  account  of  said  Plasket  as  executor 
was  allowed  by  the  probate  court,  and  distribution  made  of 
the  real  and  personal  property  willed  by  the  deceased. 
There  is  some  contention  as  to  whether  the  widow  was  a 
party  to  this  proceeding,  but  we  do  not  regard  it  as  material, 
and  the  plaintiffs  practically  concede  that  it  is  not. 

On  December  14,  1889,  said  Plaskett  as  guardian  filed  a 
petition  in  the  probate  court,  praying  for  the  sale  of  the  real 
estate  in  controversy,  alleging  such  facts  as  the  statute  re- 
quired to  authorize  a  sale  by  a  guardian  of  his  minor  ward's 
real  estate.  It  was  claimed  that  the  real  estate  was  unpro- 
ductive, and  that  there  were  no  funds  to  pay  the  taxes 
thereon  or  to  support  the  children,  and  that  it  would  be  for 
the  advantage  of  said  children  to  have  the  same  sold.  Upon 
the  hearing  of  this  petition,  on  January  27,  1890,  the  widow 
of  Erskine  D.  Kromer,  who  had  previously  to  that  time 
married  one  Holland,  appeared  and  filed  objections  to  the 
order  and  asked  for  partition,  claiming,  among  other  things, 
that  the  land  in  controversy  was  community  property  of  her- 
self and  said  Erskine  D.  Kromer,  and  that  she  was  entitled 
to  one-half  thereof  as  the  surviving  spouse.     The  probate 
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court  found  against  her,  and  entered  an  order  directing  a 
sale  of  all  of  the  land.  On  January  28,  1890,  she  filed  a 
notice  of  appeal  firom  said  order  and  judgment  of  the  probate 
court.  This  appeal  was  heard  in  the  superior  court  of  Sno- 
homish county  on  the  24th  day  of  March,  1890,  whereupon 
the  court  found  and  adjudged  as  follows : 

"  The  court  finds  that  the  real  estate  described  in  the  peti- 
tion of  said  guardian  for  an  order  of  sale  thereof,  and  which 
said  prol>ate  court  ordered  to  be  sold  as  prayed  for  in  said 
petition,  is  community  property,  and  as  such,  the  said  appel- 
lant, Emma  Holland,  formerly  widow  of  ErskineD.  Klromer, 
deceased,  is  entitled  to  the  undivided  one-half  thereof,  and 
that  the  said  probate  judge  or  probate  court  had  no  right  to 
order  the  sale  of  the  entire  property,  or  any  part  thereof,  in 
the  manner  in  said  transcript  shown. 

**It  is  therefore  ordered,  adjudged  and  decreed  by  this 
court,  that  the  order  of  sale,  and  judgment  rendered  by  said 
probate  court  below,  is  reversed,  set  aside  and  held  for 
naught." 

But  the  court  made  no  finding  or  order  as  to  a  partition. 

It  is  contended  that  the  court  could  not  have  found  upon 
the  facts  that  said  parties  were  husband  and  wife  prior  to 
the  marriage  ceremony  which  was  performed  between  them 
by  the  justice  of  the  peace,  and  that  said  ceremony  was  evi- 
dence that  they  were  not  married  prior  thereto.  There  is  no 
doubt  that  it  was  some  evidence  of  the  fact  that  the  parties 
had  not  been  previously  married,  but  it  was  not  conclusive. 
Said  parties  may  possibly  have  entertained  a  doubt  as  to  the 
validity  of  a  previous  ceremony,  and  may  have  wished  to 
set  that  doubt  at  rest  by  such  subsequent  ceremony.  It 
does  appear  that  they  had  lived  and  cohabited  together 
and  held  each  other  out  as  husband  and  wife  for  a  number 
of  years.  It  is  true  this  would  not  constitute  a  marriage 
under  the  laws  of  the  territory,  but  it  was  some  evi- 
dence of  marriage,  and  in  making  his  homestead  proofs 
said  Kromer  testified  that  he  was  the  head  of  a  family, 
and  submitted  the  affidavits  of  two  of  his  neighbors  that 
he  was  a  married  man.  The  parties  were  all  before  the 
probate  court  in  said  proceeding  brought  by  the  guar- 
dian for  authority  to  sell  the  land  for  the  purposes  therein 
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set  forth,  for  a  better  investment  of  the  proceeds,  etc.,  and 
were  likewise  before  the  superior  court  upon  the  appeal 
therefrom  by  the  widow,  and  the  court  having  found  therein 
that  said  Erskine  D.  Kromer  and  said  woman  with  whom  he 
was  living  were  lawfully  married,  and  that  the  land  was  the 
community  land  of  said  parties,  and  there  having  been  no 
appeal  prosecuted  therefrom,  that  decree  must  stand  if  the 
court  had  jurisdiction  to  make  the  finding.  And  it  would 
make  no  difference  whether  it  was  an  erroneous  finding  of 
fact  or  of  law.  It  would  be  the  law  of  the  case  as  applied  to 
the  lands  in  question  and  conclusive  upon  the  parties.  The 
jurisdiction  of  the  court  to  find  that  said  parties  were  hus- 
band and  wife,  and  that  the  land  was  community  property 
is  strenuously  attacked  by  the  plaintiff,  and  contended  for 
by  the  defendants.  It  raises  a  most  important  question  as 
to  the  power  of  the  former  probate  courts  of  the  territory,  and 
of  the  superior  courts  of  the  state  upon  such  appeal.  The 
fact  that  the  proceedings  were  had  in  the  probate  court  while 
we  were  under  a  territorial  form  of  government,  and  in  the 
superior  court  of  the  state  after  statehood,  might  have  some 
bearing  also  as  to  whether  the  latter  court  upon  the  appeal 
was  limited  by  the  powers  possessed  by  the  former  court.  A 
decision  of  these  questions  is  not  necessarily  involved  in  this 
case,  as  we  view  it,  and  we  shall  refrain  from  deciding  thern^ 
at  the  present  time,  but  have  set  forth  the  facts  as  having 
some  bearing  upon  the  later  proceedings. 

Subsequent  to  the  foregoing,  and  on  April  7,  1890,  said 
widow  executed  and  delivered  to  defendant  Friday  a  quit- 
claim deed  of  her  undivided  one  half  of  the  land.  On  May 
12,  1890,  said  Friday  began  an  action  for  partition  in  the 
superioi  court  of  Snohomish  County,  alleging,  in  substance, 
in  his  complaint,  the  filing  upon  the  lands  in  controversy  by 
said  Erskine  D.  Kromer,  and  his  compliance  with  the  United 
States  homestead  laws  ;  that  during  all  of  said  times  he  was 
a  married  man,  and  that  his  wife,  said  Emma  D.  Kromer, 
lived  with  him  upon  said  land  ;  that  he  died  testate ;  that 
the  children  aforesaid  were  the  issue  of  said  marriage  and 
were  living  at  the  time  of  his  death  ;  the  appointment  of  the 
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said  Plaskett  as  guardian,  the  interests  of  the  children  therein 
to  an  undivided  one-half  of  said  lands,  and  his  ownership  of 
the  other  by  virtue  of  the  conveyance  from  the  widow  ;  that 
the  land  was  so  situated  and  its  condition  such  that  a  divis- 
ion could  not  be  made  without  great  prejudice  to  the  owners, 
and  praying  that  the  court  ascertain  and  determine  the  in- 
terests of  each  of  said  parties,  and  that  partition  thereof  be 
had,  and  in  case  it  could  not  be  made,  etc.,  then  that  the 
land  be  sold  and  the  proceeds  paid  to  the  several  owners  in 
proportion  to  their  respective  interests.  Summons  was  is- 
sued upon  this  complaint,  and  was  personally  served  upon 
all  of  said  children  and  upon  said  Plaskett,  as  guardian. 
On  June  6,  1890,  a  firm  of  lawyers  appeared  for  said  defend- 
ants, and  filed  a  general  demurrer  to  the  complaint.  It  does 
not  appear  what  disposition  was  made  of  this  demurrer,  but 
on  the  3d  day  of  July,  1890,  an  answer  was  filed  in  that  ac- 
tion, denying  the  sale  by  the  widow  to  the  plaintiflF  Friday 
and  that  the  real  estate  was  so  situated  that  it  could  not  be 
divided  without  great  prejudice  to  the  owners,  and  by  way 
of  counter-claim  set  up  the  payment  by  them  of  taxes  for  sev- 
eral years  upon  all  of  said  land,  and  that  one-half  of  said 
sums  was  a  just  claim  against  the  interest  and  claim  of  the 
plaintiff,  etc.  On  the  3d  day  of  July  the  court  rendered  the 
following  decree : 

*'  This  case  coming  on  by  agreement  of  the  parties  hereto 
on  this  3d  day  of  July,  1890  before  the  honorable  J.  R. 
Winn,  judge  of  said  court,  at  his  chambers  in  Snohomish 
City,  in  said  county  and  state,  the  plaintiff  appearing  by 
Craddock  &  Miller,  his  attorneys,  and  the  defendants  ap- 
pearing by  Frater  &  Ault,  their  attorneys,  and  said  minor 
defendants  also  appearing  by  J.  H.  Plaskett,  their  guardian, 
and  the  court  being  fully  advised  in  the  premises,  finds  from 
the  pleadings  and  evidence  submitted  the  following  : 

Findings  ofiact :  i.  That  prior  to  the  30th  day  of  De- 
cember, 1876,  one  Brskine  D.  Kromer,  having  complied  with 
the  laws  of  the  United  States,  became  the  owner  in  fee  sim- 
ple of  the  following  described  property,  to-wit : 

Lot  one  (i)  and  two  (2)  and  the  northwest  quarter  of  the 
northeast  quarter  ( N W  %  of  NE  ^  )  and  the  southeast 
quarter  of  the  northwest  quarter  (SE  ^  of  NW  ^  )  of  sec- 


684  EROMBR  v.  FRIDAY 

Opinion  of  the  Court— ScoTT,  J.  [lo  Wash. 

tion  No.  thirty  (30),  in  township  No.  twenty-nine  (29) 
north  of  range  No.  five  (  5  )  east  Willamette  Meridian,  situ- 
ated in  Snohomish  county,  state  of  Washington,  and  on  said 
last  mentioned  date  a  patent  was  issued  to  said  Kromer 
under  the  homestead  laws  of  the  United  States,  of  said 
lands,  that  prior  to  that  time  said  Kromer  resided  upon  said 
tract  and  had  entered  the  same  as  a  homestead  upon  public 
lands  of  the  United  States,  that  the  said  Brskine  D.  Kromer 
was  a  married  man,  and  thereafter  while  residing  upon  said 
lands  and  during  all  the  time  of  his  said  residence  upon  said 
tract  was  there  living  with  his  wife,  Emma  D.  Elromer. 

2.  That  on  or  about  the  8th  day  of  August,  1885,  the 
said  Erskine  D.  Kromer  died  testate  in  said  county  and  in 
the  then  territory  and  now  state  of  Washington ;  and  that 
the  above  described  tract  of  land  was  a  portion  of  the  estate 
of  said  decedent. 

3.  That  at  the  time  of  the  death  of  said  Kromer  there 
were  living  as  the  issue  of  his  said  marriage,  the  following 
children,  to-wit :  Victor  E.  Kromer,  Emma  Kromer,  Mat- 
tie  Kromer  and  Alice  Kromer,  who  has  since  intermarried 
with  one  Lloyd  Allen,  who  are  heirs  at  law  of  said  Erskine 
D.  Kromer,  deceased  ;  that  the  only  other  heir  at  law  of  said 
decedent  is  his  said  wife  surving  him,  whose  name  at  the 
time  of  his  decease  was  Emma  D.  Kromer,  but  who  has 
since  re-married  and  who  is  now  and  has  been  for  a  long 
time  past,  Emma  D.  Holland,  wife  of  Samuel  S.  Holland. 

4.  That  prior  to  the  commencement  of  this  action  the 
said  Emma  D.  Holland,  for  a  valuable  consideration,  sold 
and  by  deed  duly  conveyed  to  the  plaintiff  herein,  an  un- 
divided one-half  (}4)  interest  in  and  to  all  of  the  above  de- 
scribed tract  of  land  ;  and  that  the  said  plaintiff  is  now  the 
owner  of  said  undivided  one-half  of  said  real  property,  and 
is  in  possession  thereof. 

5.  That  after  the  death  of  the  ssdd  Erskine  D.  Kromer, 
the  above  named  defendant  J.  H.  Flaskett  was  duly  ap- 
pointed guardian  of  the  persons  and  estates  of  the  above 
minor  children  of  the  said  Erskine  D.  Kromer  and  Emma 
D.  Kromer,  his  wife,  and  duly  qualified  as  such  and  ever 
since  the  time  of  his  said  appointment,  said  J.  H.  Plaskett 
has  been  and  now  is  the  guardian  of  the  said  minor  children. 

6.  That  said  plaintiff  and  said  minor  children  and  heirs 
at  law  of  said  decedent,  viz :  Victor  E.  Kromer,  Emma 
Kromer,  Mattie  Kromer  and  Alice  Allen,  are  the  owners  and 
tenants  in  common  of  the  above  described  tract  of  land,  as 
follows,  to-wit :     The  said  plaintiff,   Frank  P.  Friday,  has 
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an  estate  in  said  lands  to  the  extent  of  an  undivided  one-half 
part  or  interest  in  fee  thereof;  the  said  minor  defendant 
Victor  E.  Kromer  has  an  estate  of  inheritance  in  said  real 
estate  to  the  extent  of  an  undivided  one-half  (j4)  part  or 
interest  in  fee  thereof;  and  the  other  minor  defendants, 
Emma  Kromer,  Mattie  Kromer  and  Alice  Allen  have  a  con- 
tingent interest  in  said  real  estate  above  described,  to  the  ex- 
tent of  the  right  of  said  minor  defendants,  Emma  Kromer, 
Mattie  Kromer  ar.d  Alice  Allen,  to  live»  reside  and  remain  on 
an  undivided  one-half  part  thereof  until  they  become  of  law- 
ful age  or  until  they  become  married. 

7.  There  are  no  liens  or  incumbrances  on  said  lands  ap- 
pearing of  record,  and  that  no  person  other  than  the  said 
plaintiff  and  the  defendants  hereinbefore  named  have  any 
interest  in  said  lands  as  owners  or  otherwise. 

8.  That  said  real  estate  is  so  situated  and  its  condition 
is  such  that  a  partition  thereof  cannot  be  made  without  great 
prejudice  to  said  owners. 

9.  That  said  defendant  J.  H.  Plaskett,  as  guardian,  has 
paid  the  taxes  on  said  lands  for  the  years  1885,  1B86,  1887, 
1888  and  1889. 

And  upon  the  above  and  foregoing  findings  of  fact,  the 
court  finds  the  following  conclusion  of  law  : 

That  said  premises  should  be  sold  and  the  proceeds  arising 
from  the  sale  thereof  be  divided  according  to  the  respective 
rights  of  the  parties  hereto  as  found  by  the  court,  and  that 
an  order  of  sale  issue  therefor. 

It  is  therefore  ordered,  adjudged  and  decreed,  in  accord- 
ance with  the  foregoing  finding  of  facts  and  conclusion  of 
law,  that  the  said  real  estate  he  sold  at  public  auction  to  the 
highest  bidder,  in  the  manner  prescribed  by  law,  upon  the 
foUowing  terms,  to- wit : 

One-half  of  the  pturchase  price  to  be  paid  cash  in  hand  on 
the  day  of  the  sale,  the  balance  in  two  equal  installments 
payable  in  nine  (9)  and  eighteen  (18)  months  respectively, 
with  interest  on  the  deferred  payments  at  the  rate  of  ten  per 
cent,  per  annum,  and  secured  by  mortgage  on  said  premises; 
and  that  A.  W.  Hawks,  Esq.,  be  and  he  is  hereby  appointed 
referee  to  sell  said  real  estate,  and  of  his  proceedings  here- 
under to  make  due  return." 

Notice  of  sale  of  the  land  was  posted  and  published  by 
the  referee  appointed  to  make  the  sale,  and  the  same  was 
sold  to  said  Friday  for  the  sum  of  thirteen  thousand  dollars, 
on  August  2,  1890.     A  stipulation  was  thereafter  entered 
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into  between  the  parties  relative  to  certain  security  taken  for 
a  portion  of  said  sum,  and  the  sale  was  duly  confirmed,  and 
thereafter  on  the  21st  day  of  August,  1890,  the  referee,  pur- 
suant to  such  proceedings  and  sale,  executed  and  delivered 
a  deed  of  the  land  to  Friday,  which  was,  on  the  25th  day  of 
said  month,  duly  approved  by  the  court.  On  the  28th  day 
of  November,  1890,  Friday  executed  a  deed  of  an  undivided 
one-half  of  this  land  to  the  defendants  Rucker,  and  on  the 
same  day  executed  and  delivered  to  defendant  Henry  Hew- 
itt, Jr.,  a  deed  of  the  other  undivided  one-half,  which  inter- 
est was  subsequently  conveyed  by  Hewitt  and  wife  to  the 
Everett  Land  Company.  No  appeal  was  taken  fix)m  the 
decrees  of  the  superior  court  in  any  of  the  foregoing  pro- 
ceedings by  any  of  the  parties  interested  or  at  all,  and  the 
same  remained  unquestioned  until  the  commencement  of  this 
action  in  December,  1891. 

Many  points  have  been  raised  and  argued  in  the  case 
which  we  think  unnecessary  to  pass  upon,  owing  to  the  con- 
clusion we  have  reached  with  regard  to  others.  And  before 
proceeding  to  discuss  the  matters  of  law  involved  in  the 
various  proceedings,  we  wish  to  dismiss  the  charge  of  fraud 
as  utterly  unfounded,  as,  after  an  examination  of  the  argu- 
ment with  reference  thereto,  contained  in  the  six  hundred 
and  sixty  odd  pages  of  briefs  filed  in  this  case,  and  the  evi- 
dence upon  which  it  is  based,  found  in  the  three  large  vol- 
umes of  the  record,  we  are  satisfied  that  all  parties,  includ- 
ing the  courts  and  guardian,  acted  in  entire  good  faith  in  the 
premises.  A  lengthy  discussion  of  the  questions  raised  with 
reference  to  this  feature  of  the  case  would  serve  no  good 
purpose.  The  several  proceedings  must  be  viewed  in  the 
light  which  surrounded  them  at  the  time  they  were  had, 
and  although  the  land  in  question  has  now  become  very  val- 
uable by  reason  of  the  fact  that  a  prosperous  city  is  being  in 
part  built  thereon,  and  that  several  hundred  thousand  dol- 
lars have  been  expended  in  improvements  upon  the  same  by 
the  purchasers  and  their  grantees,  all  of  which  have  been 
projected  and  done  since  the  sale  under  the  partition  pro- 
ceedings, it  is  apparent  that  at  the  time  the  land  was  sold 
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thereunder  it  brought  a  high  price,  which  was  due  in  a 
measure  to  an  unsuccessful  **boom,**  that  was  independent 
of  the  matters  which  have  since  given  value  to  the  land. 
Even  though  the  parties  purchasing  had  an  undisclosed  pur- 
pose of  platting  a  townsite  thereon  and  were  endeavoring  to 
obtain  the  land  for  that  purpose,  it  is  apparent  that  the  same 
would  not  have  been  carried  out  if  the  supposed  title  had 
not  been  procured,  and,  had  it  not  been  for  these  subsequent 
developements,  undoubtedly  the  sale  would  have  been  re* 
garded  as  a  fortunate  one,  and  the  proceedings  would  not 
have  been  questioned. 

Although  Erskine  D.  Kromer  in  his  will  sought  to  pro- 
vide for  the  retention  of  the  land  until  his  daughters  had 
arrived  at  the  age  of  majority,  the  court  clearly  was  not  de- 
prived of  power  to  order  a  sale  thereof  in  the  partition  pro- 
ceedings, if  the  land  was  community  property,  as  the  will 
would  only  operate  to  convey  the  title  to  a  one-half  interest. 
The  land  at  that  time  was  practically  in  a  wilderness  and 
was  unproductive,  and  was,  it  seems,  in  danger  of  being 
sold  for  taxes,  and  there  were  no  funds  available  for  the 
support  of  the  minors.  It  was  as  much  the  intention  of  the 
deceased  parent  that  the  children  should  be  supported  dur- 
ing their  minority  as  it  was  to  preserve  the  land  intact. 
However,  as  to  this  feature  of  the  case  it  is  sufficient  to  say 
that  the  land  was  not  sold  upon  the  application  aforesaid  of 
the  guardian  of  the  plaintiffs,  but  was  sold  by  virtue  of  the 
independent  partition  proceeding  brought  by  the  alleged 
owner  of  the  other  half  interest,  against  which  claimed 
interest,  if  well  founded,  the  will  could  not  in  any  wise 
operate. 

There  being  no  fraud  in  the  premises  the  claims  of  the 
plaintifiEs  in  this  case  must  be  sustained,  if  at  all,  on  the 
ground  of  the  invalidity  of  the  various  proceedings  above 
set  forth  by  virtue  of  which  the  land  was  found  to  be  com- 
munity property  and  was  sold  to  the  defendants  now  claim- 
ing it. 

Questions  of  estoppel  against  the  plainti£&,  and  claims 
that  the  defendants,  or  some  of  them,  are  bona  fide  purchas- 
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ers  without  notice  have  been  presented,  which  we  pass  over 
as  immaterial  and  treat  the  case  as  though  all  of  the  de- 
fendants had  full  notice  of  all  the  foregoing  proceedings. 

In  the  proceedings  brought  for  a  partition  of  the  land  by 
virtue  of  which  it  was  sold,  the  court  had  jurisdiction  of 
the  plaintiffs  in  this  case,  and  of  the  subject  matter.  It  was 
there  found  that  Friday  owned  a  one-half  interest  in  the 
land,  and  its  sale  was  ordered,  and  had  accordingly.  These 
proceedings  are  attacked  on  the  ground  that  the  statute  was 
not  complied  with  in  advertising  the  sale.  The  first  publi- 
cation of  the  notice  of  sale  was  made  on  the  3d  day  of  July, 
and  the  decree  was  not  signed  until  the  7th.  As  a  matter 
of  fact,  however,  the  finding  of  the  court  had  been  made 
prior  to  the  publication,  and  the  point  raised  is  nothing 
more  than  an  irregularity  which  would  not  affect  the  juris- 
diction of  the  court  in  the  premises.  It  could  only  be  taken 
advantage  of  by  an  appeal  in  the  proceedings,  if  at  all,  and 
none  was  taken. 

Complaint  is  also  made  that  the  guardian  and  attorneys 
of  record  for  the  plaintiffs  herxiin  admitted  in  that  proceed- 
ing that  the  land  in  controversy  was  the  community  property 
of  said  parents  ;  and  it  is  contended  that  they  had  no  right 
to  make  such  admission,  and  that  the  same  is  an  evidence 
of  bad  faith  and  of  fraud  in  said  proceedings.  It  must  be 
borne  in  mind  that  this  last  proceeding  was  in  the  same 
court  which  heard  and  disposed  of  the  appeal  from  the  order 
of  sale  made  by  the  probate  court  on  the  application  of  said 
guardian  to  sell,  and  the  same  judge  was  presiding.  All 
parties  were  acting  in  a  measure  in  view  of  said  former  pro- 
ceeding; and  that  proceeding,  even  if  invalid,  throws  a 
strong  light  upon  the  good  faith  of  all  parties  whose  acts 
are  now  questioned. 

We  are  satisfied  that  such  admissions  were  made  in  entire 
good  faith,  and  were  such  as  the  parties  had  a  right  to  make 
and  the  court  was  justified  in  acting  upon ;  and  ftirther- 
more,  that  they  in  no  wise  contravene  the  facts  as  they  ex- 
isted independent  of  such  former  proceedings.  Witnesses 
were  examined  in  this  case  as  to  what  took  place,  what  was 
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admitted  and  what  testimony  was  introduced  in  such  former 
proceedings,  and  the  judge  before  whom  they  were  had  was 
called  and  testified,  and  said  that  he  based  his  judgment  on 
what  he  supposed  was  sufl&cient  to  justify  the  decree  which 
he  signed.  There  is  no  testimony  in  this  record  tending  to 
show  that  any  person  connected  with  the  defense  of  that 
partition  case  was  not  as  fully  informed  of  every  existing 
fact  connected  with  the  subject  matter  of  that  litigation  as 
this  court  is  capable  of  being  informed  by  the  record  be- 
fore it,  and  there  is  absolutely  no  hint  in  the  testimony, 
that  the  plaintiff  in  that  case  or  any  person  in  his  behalf, 
did  an3rthing  to  mislead  the  legal  representatives  of  those 
defendants,  or  to  conceal  from  them  any  fact,  or  did  any- 
thing in  any  way  to  prevent  a  fair  trial.  If,  as  claimed  by 
appellants,  the  question  of  title  was  heard,  in  part,  upon  an 
agreed  statement  of  facts,  they  were  the  true  facts  in  the 
case.  Plaintiff's  counsel  produced  in  court  the  deed  on 
which  plaintiff  relied  to  prove  his  title.  He  also  produced 
in  court  sufficient  testimony  to  convince  the  court  of  the 
necessity  of  selling  the  premises.  The  sale  of  the  property 
followed  in  accordance  with  the  decree  of  the  court.  The 
plaintiff  in  the  partition  proceeding  was  the  purchaser. 
The  defendants,  through  their  counsel  and  otherwise,  em- 
ployed every  means  to  make  the  property  bring  the  highest 
possible  figure.  This  commendable  zeal  had  its  effect,  and 
the  testimony  stands  undisputed  that  the  sale  was  in  all 
respects  fairly  conducted,  that  there  was  a  lively  rivalry 
between  the  bidders  and  that  the  land  brought  the  highest 
estimate  of  its  value. 

Partition  is  a  civil  action  in  contemplation  of  our  code, 
and  may  be  used  as  a  form  of  action  to  try  title. 

**The  rights  of  the  several  parties,  plaintiffs  as  well 
as  defendants,  may  be  put  in  issue,  tried  and  deter- 
mined in  such  suit,  and  where  a  defendant  fails  to  answer, 
or  where  a  sale  of  property  is  necessary,  the  title  shall  be 
ascertained  by  proof  to  the  satisfaction  of  the  court,  before 
the  decree  for  partition  or  sale  is  given.'*    Code  1881,  §  558, 

The  Code  of  California  provides  that  any  right,  title  or 
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interest  in  the  land  may  be  put  in  issue,  tried  and  deter- 
mined in  the  action,  substantially  in  the  language  above 
quoted  from  our  own  code.  The  determination  of  the  fact 
of  title  by  the  court  is  held  to  be  conclusive  upon  all  the 
parties  to  the  suit.     Hancock  v,  Lopez,  53  Cal.  362-371. 

**Any  questions  affecting  the  right  of  the  plaintiff  to  a 
partition,  or  the  rights  of  each  and  all  of  the  parties  in  the 
land,  may  be  put  in  issue,  tried  and  determined  in  such 
action.  *  *  ♦  jf  disputes  exist  as  to  their  right  or  in- 
terest in  any  respect,  such  disputes  may  be  litigated  and 
determined  in  such  action.'*  DeUprey  v.  DeUprey,  27  Cal. 
329  (87  Am.  Dec.  81)  ;  Morenhout  v.  Higtiera^  32  Cal.  290; 
Gates  V.  Salmon,  35  Cal.  576  (95  Am.  Dec.  139)  ;  Na^k  v. 
Churchy  ID  Wis.  244  (78  Am.  Dec.  678). 

This  court  in  Hill  v.  Young,  7  Wash.  33  (34  Pac.  144)  > 
has  held  that  the  court  has  power  in  a  partition  proceedings 
and  is  required,  to  determine  title. 

**The  judgment  or  adjudication  is  final  and  conclusive 
between  the  parties,  not  only  as  to  the  matter  actually 
determined,  but  as  to  every  other  matter  which  the  parties 
might  have  been  litigating  and  have  had  decided,  as  incident 
to  or  essentially  connected  with,  the  subject  matter  of  the 
litigation  and  every  matter  coming  within  the  legitimate 
purview  of  the  original  action,  both  in  respect  to  matters  of 
claim  and  of  defense.*'  Clemens  v,  Clemens,  37  N.  Y.  59; 
Bloomer  v,  Sturges,  58  N.  Y.  168 ;  Danaher  v,  Prentiss^ 
22  Wis.  299;  Tallman  v.  McCariy,  11  Wis.  420;  Wells, 
Res  Adj,,  §248  and  249;  Barrett  v.  Failing,  8  Or.  152; 
Trayhem  v.  Colbum,  66  Md.  277  ;  Pray  v,  Hegeman,  98 
N.  Y.  351  ;  Blakeley  v,  Calder^  15  N.  Y.  617;  Howell  v. 
Mills,  56  N.  Y.  226 ;  Sayward  v.  Nunan,  9  Wash.  22  (36- 
Pac.  966). 

When  the  plaintiff  alleged  the  extent  of  his  interest  in 
the  property,  and  the  extent  of  the  defendant's  interest  as 
he  understood  it,  and  showed  on  the  face  of  his  pleading 
that  the  parties,  plaintiff  and  defendant,  were  tenants  in 
common,  he  stated  every  fact  required  to  give  the  court 
jurisdiction.     Code  1881,  §553. 

Appellants  seek  to  avoid  the  effect  of  this  proceeding  by 
reason  of  the  minority  of  the  defendants  in  the  partition 
suit,  and  by  reason  of  the  fact  that  the  plaintiff  was  the 
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purchaser.  These  defendants  had  a  general  guardian,  on 
whom  service  was  made,  as  well  as  upon  themselves  person- 
ally. He  answered  to  the  suit,  and  was  represented  by- 
counsel  throughout.  The  statute  expressly  provides  that 
the  action  may  be  maintained  against  infant  cotenants,  the 
provisions  being  broad  enough  to  reach  any  and  all  interests, 
and  any  and  all  parties,  and  expressly  makes  a  confirmation 
conclusive  against  all  parties  to  the  suit.  The  guardian 
might  consent  to  a  partition  without  suit  under  the  super- 
vision of  the  court.     Code  188 1,  ch.  48. 

**In  America,  the  rule  of  the  common  law  that  infancy 
does  not  suspend  the  right  of  the  adult  cotenants  to  en- 
force a  partition  is  believed  to  be  of  universal  obligation. 
This  rule  has  been  held  to  be  applicable  to  a  sale  of  the 
property,  when  a  division  was  impracticable.  The  right  of 
the  adults  to  have  the  possession  of  their  property,  and  to 
have  their  wishes  in  the  premises  gratified,  is  to  be  respected 
equally  with  the  interests  of  the  infants.  It  would  be 
monstrous  to  hold  that  adult  part  owners  should  be  kept  out 
of  the  enjoyment  of  their  property  merely  because  the  other 
part  owners  were  infants,  and  the  interests  of  such  infants 
did  not  require  the  property  to  be  sold.'*  Freeman,  Co- 
tenancy and  Partition  (2d  ed.),  §  467  ;  Albright  v.  Flowers^ 
52  Miss.  246. 

In  the  absence  of  fraud  or  collusion^  minors  properly  re- 
presented are  bound  as  fully  as  if  they  had  been  majors  and 
personally  cited. 

**  Representation  in  courts  of  justice  is  a  necessity  of  civi- 
lized society,  and  the  acts  or  neglects  of  the  representative 
must  in  some  degree  be  binding  upon  the  party  represented. 
And  persons  under  disability  at  the  time  of  a  judicial  pro- 
ceeding to  which  they  are  parties,  represented  by  their 
guardians  and  agents,  are  bound  upon  the  knowledge  of 
such  guardians  or  agents."  i  Herman,  Estoppel,  p.  178, 
§  164  ;  I  Daniel,  Chanc.  Prac.  (5th  Am.  ed.),  163  and  164 ; 
English  V,  Savage,  5  Or.  518. 

In  considering  the  character  of  the  title,  as  to  whether  it 
was  community  land  as  a  matter  of  fact,  a  question  is  raised 
as  to  when  the  title  vested  in  Erskine  D.  Kromer.  Final 
proof  was  made  by  him  before  the  marriage  ceremony  afore- 
said was  performed,  but  the  patent  was  issued  thereafter. 

41-lOW 
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Although,  for  certain  purposes,  the  title,  at  least  the  equit- 
able title,  was  earned  and  accrued  upon  the  making  of  final 
proof  and  receipt  of  the  certificate,  the  full,  or  legal,  title 
did  not  pass  until  the  patent  was  issued.  The  plaintife 
claim  that  the  patent  should  relate  back  to  the  time  of  mak- 
ing final  proof,  and  that  therefore  the  land  vested  in  Erskine 
D.  Kromer  as  his  separate  property,  if  in  fact  he  was  not 
then  a  married  man.  Undoubtedly,  for  certain  purposes 
this  would  be  true,  but  the  doctrine  of  relation  is  a  fiction 
of  law  adopted  by  courts  solely  for  the  purposes  of  justice. 
Gibson  v.  Chouteau,  13  Wall.  92.  We  are  of  the  opinion 
that  it  should  not  be  invoked  in  this  case  to  defeat  the 
claims  of  the  widow.  Her  equities  were  as  great  as  those 
of  Erskine  D.  Kromer,  or  the  children.  It  may  fairly  be 
inferred  from  all  that  transpired  that  there  was  no  intentional 
wrong-doing  upon  the  part  of  either  of  said  parties ;  and 
that  they  were  living  together  and  regarded  each  other  as 
husband  and  wife  is  apparent  prior  to  the  marriage  cere- 
mony aforesaid  ,  and  if  necessary  to  save  her  rights  in  the 
premises  we  are  satisfied  that  we  would  be  justified  in  hold- 
ing, and  should  hold,  that  the  legal  title  having  passed 
subsequent  to  the  marriage  of  the  parties,  it  vested  in  the 
community. 

A  further  question  is  raised,  to  the  effect  that  the  title  to 
the  land  under  the  homestead  laws  is  taken  by  gift,  and 
consequently  that  it  would  become  the  separate  property  of 
the  husband  under  the  laws  of  the  territory.  There  seems 
to  be  some  conflict  in  the  authorities  upon  this  proposition. 
As  the  matters  hereinbefore  discussed  decide  this  case  in 
favor  of  the  defendants,  we  will  not  undertake  to  enter  into 
any  consideration  of  the  cases  bearing  upon  this  question, 
but  content  ourselves  with  saying  we  are  satisfied  that  within 
the  intent  of  our  laws  relating  to  community  property,  such 
land  is  in  effect  taken  by  purchase,  by  reason  of  the  settle- 
ment and  improvements  thereon,  in  which  the  wife  partici- 
pates as  well  as  the  husband ;  and  consequently,  that  this 
land  was  the  community  property  of  Erskine  D.  Kromer 
and  his  said  wife.     We  adopted  this  view  in  the  case  of 
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PhUbrick  v,  Andrews,  8  Wash.  7  (35  Pac.  358);  and  al- 
though the  point  was  not  contested  there,  we  desire  to 
announce  our  adherence  thereto,  A  contrary  holding  would 
be  productive  of  the  grossest  injustice  under  the  community 
property  laws  of  this  state  and  territory. 
Judgment  affirmed. 

Dunbar,  C.  J.,  and  Hoyt,  J.,  concur. 

Stiles,  J.  (dissenting), — I  think  the  view  which  the 
court  takes  of  the  actions  of  the  principal  respondents  in  this 
case,  is  entirely  too  charitable.  The  opinion  makes  it  appear 
as  though  Friday  and  the  Ruckers  had  been  mere  passive 
movers  in  the  transactions  which  led  up  to  the  practical  annul- 
ment of  the  will  of  Brskine  D.  Kromer,  and  the  despoiling  of 
his  children  of  the  property  which  their  father  had  devoted, 
first,  to  their  residence  and  maintenance,  and  lastly  to  the 
use  of  his  son  Victor.  Kromer,  Sr.,  died  in  1885,  and  his 
widow  accepted  the  bequest  made  to  her,  and  suggested  no 
claim  of  interest  in  her  for  more  than  four  years.  Mean- 
while the  will  was  proven,  administration  had,  and  distribu- 
tion made  in  accordance  with  the  terms  of  the  will.  In  1889 
the  Ruckers  appeared  and  by  their  urgency  and  offers  suc- 
ceeded in  moving  the  guardian  to  apply  for  an  order  of  sale. 
They  had  already  bought  up  all  of  the  surrounding  lands, 
and  were  exceedingly  anxious  to  acquire  the  Kromer  tract 
which  was  the  key  to  the  situation,  commanding  as  it  did 
the  principal  water  front  in  the  present  city  of  Everett.  To 
bring  about  the  application  of  the  guardian  to  sell  they  put 
$150  into  the  hands  of  his  attorney  to  cover  the  costs  of  the 
proceedings,  and  agreed  to  bid  $2,000  for  the  land.  The 
bait  took,  and  the  application  was  made.  At  this  time  there 
was  no  occasion  for  selling,  as  the  family  had  the  land  to  live 
on,  and  the  guardian  had  money  enough  in  his  hands  to  last 
nearly  two  years.  Moreover,  there  was  no  legal  warrant 
whatever  for  selling  the  land  under  any  circumstances,  since 
its  condition  was  fixed  by  the  will. 

The  interference  of  the  late  Mrs.  Kromer  had  the  effect  to 
postpone  the  proceedings,  but  her  attempt  to  secure  recogni- 
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tion  from  the  probate  court  was  a  proceeding  without  color 
of  legality,  since  that  court  had  long  since  lost  jurisdiction 
of  the  matter  of  distribution  by  its  final  decree  of  distribution 
which  was  unappealed  from.  Any  order  which  that  court 
might  have  made  in  the  matter  would  have  been  wholly 
void.  So,  also,  the  appeal  to  the  superior  court  could  and 
did  determine  nothing,  since  on  appeal  the  latter  court  had 
no  power  to  determine  a  matter  not  within  the  jurisdiction 
of  the  probate  court ;  all  that  the  superior  court  could  do  was 
to  dismiss  the  appeal  for  want  of  jurisdiction  in  the  probate 
court  over  the  subject  matter.  The  net  result  of  these  ju- 
dicial performances  was  to  leave  the  entire  estate  where  the 
will  and  the  decree  of  distribution  placed  it,  without  a  valid 
pen-scratch  either  for  or  against  it. 

The  next  operation  was  the  conveyance  by  Mrs.  Kromer 
to  Friday.  Now,  a  great  dndeavor  was  made  in  the  course 
of  this  voluminous  case  to  show  that  Friday  and  the  Ruck- 
ers  were  independent  individuals,  but  I  am  convinced  that 
they  were  simply  shadows  of  one  substance.  The  Ruckers 
put  up  every  dollar  from  first  to  last,  Friday  being  their  in- 
strument and  factotum. 

Next  came  the  partition.  Friday  presented  his  petition, 
the  exact  language  of  which  will  be  found  in  the  so-called 
finding  of  facts  quoted  in  the  foregoing  opinion.  Now,  let 
it  be  remembered  that  there  had  never  been  any  sort  of  an 
adjudication  that  Mrs.  Kromer  was  the  owner  of  one-half, 
or  any  other  interest,  in  this  land ;  on  the  contrary,  the  de- 
cree of  distribution,  which  was  binding  upon  her  and  unap- 
pealed from,  was  squarely  against  any  such  proposition* 
And  yet,  the  petition  for  partition  did  not  mention  the  will, 
or  the  decree  of  distribution,  but  falsely  alleged  the  owner- 
ship of  the  land  and  the  interests  of  the  children  to  be  as 
stated  in  par.  6. 

And  to  crown  everything,  the  guardian  of  these  infant 
children  came  in  and  assisted  the  fraud  that  was  being  per- 
petrated upon  the  court  and  his  wards,  by  admitting  in  the 
answer  everyone  of  these  false  allegations,  without  mention- 
ing the  actual  condition  of  the  title,  or  the  will.     He  did 
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set  out  some  pitiful  allegations  about  payment  of  taxes,  and 
denied  that  a  sale  was  necessary  ;  and  upon  these  as  the  sole 
issues  the  matter  came  on  for  hearing.  And  of  what  did 
this  hearing  consist?  The  guardian  was  there,  of  course, 
with  his  attorney,  but  there  was  no  hostility  in  the  proceed- 
ing. Counsel  for  the  petitioner  was  there  with  a  witness  or 
two,  and  findings  and  decree  already  drawn  in  the  exact 
language  of  the  petition.  No  question  was  asked  of  any 
witness  about  any  matter  other  than  whether  the  land  could 
be  divided  or  ought  to  be  sold.  The  judge  who  made  the 
decree  so  testifies,  and  the  findings  declare  that  the  alleged 
facts  are  found  **from  the  pleadings  and  evidence  sub- 
mitted." 

And  thus,  upon  the  admissions  of  the  guardian,  without 
trial,  and  without  knowledge  on  the  part  of  the  court  that 
there  could  be  any  issue  over  the  title  to  the  land,  the  decree 
was  rendered,  finding  that  147  acres  of  wild  land  could  not 
be  divided  into  two  fairly  equal  parts,  but  must  be  sold.  Of 
course  it  must  be  sold  !  That  was  the  entire  object  of  the 
scheme  from  A  to  Z.  And  of  course  Friday  was  the  pur- 
chaser, on  time ;  and  he  at  once  conveyed  half  of  his  pur- 
chase to  the  Ruckers,  and  pocketed  $6,000  profit  within 
sixty  days  by  a  sale  to  the  Everett  Land  Company.  It  only 
remained  to  carry  out  this  judicial  proceeding  by  allowing 
the  attorney  for  the  guardian  $500  out  of  the  proceeds  of 
the  sale  of  these  infants*  lands,  and  giving  the  Ruckers  an 
execution  against  them  for  the  $150  advanced  to  start  the 
guardian's  application  to  sell.  If  these  be  fair  dealings  be- 
tween fair  men  and  infants,  then  Heaven  help  the  children 
of  the  state  when  they  fall  into  the  hands  of  rogues  ! 

The  following  legal  propositions,  I  maintain,  should  ha\'e 
all  been  decided  in  favor  of  the  appellants  : 

1.  The  full  equitable  title  to  the  land  having  been  ac- 
quired by  Kromer  before  his  marriage,  it  was  his  separate 
property. 

2.  Mrs.  Kjomer  was  bound  by  the  decree  of  distribution, 
unless  in  some  direct  proceeding  she  asserted  her  interest. 

3.  The  probate  proceedings  and  appeal  were  void. 
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4.  It  was  beyond  the  power  of  a  guardian  to  admit  away 
the  title  of  his  ward  by  answer  in  a  partition  proceeding.  A 
guardian  in  such  a  case  is  not  called  upon  to  answer  further 
than  to  put  his  opponent  upon  proof  of  every  allegation.  It 
has  been  held,  always  and  everywhere,  that  while  upon  the 
trial  of  a  case  a  guardian  or  his  attorney  may  admit  proba- 
tive facts,  neither  of  them  can  admit  ultimate  facts,  and  to  do 
so  is  a  fraud  upon  the  ward.  Formerly,  and  even  now  in 
some  of  the  states,  an  infant  might,  after  coming  of  age,  set 
aside  a  decree  for  error  even;  and  fraud,  either  in  factor  law, 
is  a  just  ground  for  such  relief.  Bank  of  U,  S.  v.  Ritchie^ 
8  Pet.  128 ;  Daingerfieldv,  Smith,  83  Va.  81  (i  S.  E.  599); 
Mcllvoy  V.  Alsop,  45  Miss.  365 ;  Curtis  v,  Ballagh,  4  Edw. 
Ch.  635  ;  Lootner  v.  Wheelwright,  3  Sandf.  Ch.  135  ;  Janus 
V.  James,  4  Paige  Ch.  115 ;  Price  v.  Crone,  44  Miss.  571 ; 
Tucker  v.  Bean,  65  Me.  352  ;  Fisher  v.  Fisher,  54  111.  231 ; 
Eaton  V.  Tillinghast,  4  R.  I.  276  ;  Chaffin  v.  KimbalTs  Heirs, 
32  111.  36;  Ingersollv,  Ingersoll,  42  Miss.  155;  Claxton  v. 
Claxton,  56  Mich.  557 ;  Ralston  v.  Lahee,  8  Iowa,  17  C74 
Am.  Dec.  291). 

In  Joyce  v.  McAvoy,  31  Cal.  274  (89  Am.  Dec.  172), 
Judge  Sawyer  learnedly  reviewed  the  origin  and  principle  of 
\}a&  parol  demurrer,  and  showed  it  to  have  no  application  to 
the  state  of  California,  because  there  was  no  statute  ;  and  he 
also  found  the  doctrine  not  pertinent  to  the  case  because  the 
attack  was  collateral  and  not  by  appeal  or  review. 

But  we  have  a  modified  statute  of  parol  demurrer  in  Code 
Proc.,  §  1393,  which  in  subd.  8  expressly  provides  for  the 
vacation  of  a  judgment  against  a  minor  for  error  within  one 
year  of  his  coming  of  age.  Under  this  provision,  the  ques- 
tion of  the  title  not  having  been  in  issue,  or  considered  by 
the  court,  I  maintain  that  the  partition  decree  should  have 
been  set  aside,  and  that  matter  determined.  At  bottom,  the 
only  point  we  have  to  consider  here  is :  Was  there  error  ? 
If  there  was,  the  statute  regulates  the  matter  by  requiring  a 
new  hearing.  As  it  is,  this  court  has  taken  up  the  original 
case  and  decided  it  upon  equitable  grounds  which  were  in  no 
proper  way  before  it. 
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The  opinion  of  the  court  quotes  the  partition  statute, 
which  authorizes  title  to  be  put  in  issue  in  such  proceedings ; 
but  the  trouble  is  that  in  this  case  it  was  not  put  in  issue, 
the  petition  of  Friday  fraudulently  concealing  from  the  court 
the  fact  that  there  was  any  question  of  title,  and  the  answer 
of  the  guardian  assisting  the  fraud  by  its  admissions.  Au- 
thorities are  dted  to  show  that  whatever  might  have  been 
decided  in  a  litigated  case  will  be  taken  as  actually  decided ; 
but  in  partition,  unless  the  defendant  answers,  title  must  be 
shown.  Code  1881,  §  558.  In  substance  there  was  no  an- 
swer in  this  case,  for  what  was  answered  was  merely  illegal 
admission.  Guardians  may  consent  to  partition  without 
suit,  as  pointed  out,  under  supervision  of  the  court ;  but  in 
such  cases  the  court  is  the  counsel  of  the  guardian,  and 
must  be  satisfied  that  the  proposition  is  fair,  the  title  certain^ 
and  the  division  just.  But  here  the  proceeding  ought  to 
have  been  hostile,  whereas  it  was,  in  fact,  collusive.  More- 
over, the  statute  does  not  permit  a  guardian  to  consent  to  par- 
tition by  sale. 

I  have  not  had  to  pass  upon  a  case  which  so  profoundly 
impressed  me  with  a  conviction  of  legal  wrong  as  this.  Not, 
perhaps,  that  a  suflBcient  price  was  not  obtained  for  this 
land ;  but  that  the  door  has  been  opened  whereby  specu- 
lators, casting  their  covetous  eyes  upon  the  property  of  in- 
fants, may  be  enabled,  by  seemingly  fair  propositions,  and 
by  holding  out  tempting  offers  to  guardians  who  would 
rather  handle  money  than  be  bothered  with  land,  to  evade 
the  solemn  provisions  made  by  a  deceased  father  for  his 
children.  If  the  courts  sit  passively  and  let  guardians  con- 
fess away  the  estates  of  their  wards  in  this  way,  no  estate  is 
safe,  and  a  man  who  makes  a  will  might  as  well  save  him- 
self the  trouble. 

Above  all,  in  this  case  there  was  absolutely  no  occasion 
for  causing  this  land  to  be  sold  ;  for  I  undertake  to  say  that 
there  is  not  a  tract  of  land  of  that  size  in  the  state  of  Wash- 
ington which  cannot  be  fairly  divided  into  two  parts  of  equal 
value.  The  partition  proceeding  was  a  sham,  initiated  by 
the  first  approach  of  Rucker  to  the  guardian,  with  his  offer 
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of  $2,000,  and  $150  for  expenses  ;  and  if  its  consummation 
is  ratified,  it  crowns  with  success  an  effort,  at  a  slightly  ad- 
vanced cost,  it  is  true,  to  evade  the  law  and  the  last  will  of 
Erskine  D.  Kromer. 

Prom  all  appearances,  Hewitt  and  the  Everett  Land  Com- 
pany seem  to  have  been  innocent  purchasers,  except  that 
they  could  not  take  title  save  through  Kromer' s  will,  and 
therefore  with  knowledge  of  the  whole  record  pertaining  to 
the  property. 

I  advise  a  reversal  and  therefore  dissent. 
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Coal  Company,  Appellant. 

PLBADING— JOINDBR  OF  CAUSES  OF  ACTION— BRRONSOUS  ADMIS- 
SION OF  EVIDBNCK— HOW  CURBD— MASTER  AND  SERVANT- 
INJURY  TO   BMPIfOYB— MAI^PRACTICB  OF  PHYSICIAN. 

Where  a  complaint  sets  forth  two  causes  of  action  without  sepa- 
rately stating  them,  it  is  not  error  to  refuse  to  strike  out  portions  of 
the  complaint,  when  the  two  causes  could  be  properly  joined,  but  the 
proper  remedy  is  a  motion  to  require  plaintiff  to  separately  state  his 
several  causes  of  action. 

Where  one  of  two  causes  of  action,  which  had  been  joined  in  one 
complaint,  has  been  held  insufficient  on  appeal,  it  is  error,  upon  a 
retrial  of  the  cause  upon  the  same  complaint,  after  reversal,  to  per- 
mit the  introduction  of  evidence  supporting  the  cause  of  action 
which  has  been  ruled  upon  adversely  by  the  appellate  court 

Under  such  circumstances,  a  charge  to  the  jury  to  disregard  en- 
tirely such  cause  of  action  not  properly  in  the  case,  is  not  sufficient 
to  withdraw  the  objectionable  evidence  from  their  consideration, 
when  the  jury  is  not  instructed  to  disregard  all,  or  any  particular  por- 
tion, of  the  evidence  introduced  to  support  that  part  of  the  case. 

In  an  action  for  damages  on  account  of  negligent  and  unskiUfnl 
surgical  treatment,  there  is  sufficient  evidence  to  show  negligence  of 

NoTB— The  question  of  the  liability  of  an  emplojrer  for  negligence  of  a  physi- 
cian engaged  by  him  to  treat  injured  employes  where  the  physician  was  engaged 
as  a  mere  matter  of  kindness  to  the  employes,  is  considered  in  a  note  to  tVuHam^ 
son  V.  Louisville  Industrial  School,  (Ky.)  taI,,  R.  A.  200,  and  in  the  later  cases  of 
Union  Pac.  R.  R.  Co.  v.  Artist,  23  U  R.  A.  581,  and  Eighmy  v.  Union,  /lie.  R.  R,  C^ 
(Iowa)  27  I*.  K.  A.  296. 
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the  surgeon,  when  it  appears  that  the  patient's  hip  was  dislocated 
and  his  femur  bone  fractured  about  eight  inches  below  the  hip ;  that 
the  head  of  the  femur  had  been  torn  from  its  socket  and  pushed  up- 
wards and  backwards,  producing  a  lump  on  the  hip  which  was  easily 
discernible ;  that  the  surgeon's  attention  was  called  to  the  painful 
<x>ndition  of  the  hip,  but  that  he  never  examined  it,  claiming  that 
the  pain  was  caused  by  the  broken  bone  ;  and  that  the  surgical  treat- 
ment was  directed  solely  to  the  fracture  of  the  femur,  which,  under 
the  appliances  used,  properly  healed. 

Where  a  hospital  is  maintained  and  a  physician  employed  by  a 
corporation  for  the  purpose  of  caring  for  sick  and  injured  employes, 
the  expenses  being  provided  for  out  of  certain  moneys  retained  from 
the  monthly  wages  of  the  employes,  and  the  corporation  makes  no 
profit  out  of  the  undertaking,  but  conducts  it  as  a  charitable  institu- 
tion, it  is  not  liable  for  malpractice  or  negligence  on  the  part  of  the 
physician,  but  is  responsible  only  for  want  of  ordinary  care  in  select- 
ing him. 

Appeal  from  Superior  Courts  Pierce  County. 

John  P,  Judson,  for  appellant. 

Crowley^  Stdlivan  &  Grosscup  and  C  W.  Seymour^  for 
respondent. 

The  opinion  of  the  court  was  delivered  by 

Anders,  J. — The  appellant  is  a  corporation,  and,  in  the 
year  1890,  and  for  some  years  prior  thereto,  it  owned  and 
operated  certain  coal  mines  at  Carbonado  in  this  state.  It 
was  also  the  owner  of  a  narrow-gauge  railroad,  which  it 
constructed  and  used  for  the  purpose  of  transporting  its  coal 
to  a  station  on  the  Northern  Pacific  railroad  about  three- 
quarters  of  a  mile  distant  from  its  mines. 

On  or  about  the  24th  day  of  January,  1890,  the  respond- 
ent was  employed  by  the  company  to  assort,  or  clean,  coal 
at  its  coal  bunkers,  with  the  understanding  that  he  should 
work  whenever  required,  and  be  paid  by  the  day  when  en- 
gaged at  said  work.  On  April  15,  1890,  the  respondent, 
while  riding  through  a  tunnel  on  a  brake  beam  in  front  of 
one  of  the  company's  engines,  was  struck  by  a  projecting 
rock  and  thereby  seriously  injured.  He  was  taken  to  the 
house  of   his  brother-in-law,  and   there    treated    by   Dr. 
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Garner,  a  physician  and  surgeon,  who  had  been  theretofore 
employed  to  treat  professionally  all  persons  who  might  be 
injured  while  in  the  service  of  the  company.  Upon  exam- 
ination the  doctor  found  that  the  respondent's  left  leg  was 
broken  about  eight  inches  from  the  hip  joint,  but  did  not 
discover  any  other  injury  in  or  about  the  hip.  The  doctor 
treated  this  fracture  until  about  the  middle  of  July,  at 
which  time  he  deemed  the  respondent  cured,  the  fractured 
bones  being  then  united. 

Subsequently,  the  respondent  instituted  an  action  against 
the  coal  company  to  recover  damages  for  the  injury  sustained 
while  riding  upon  the  locomotive  engine,  and  also  for  fur- 
ther injury  by  reason  of  negligent  and  unskillful  treatment 
by  Dr.  Gamer.  The  cause  proceeded  to  trial,  and,  at  the 
close  of  the  plaintiff's  testimony,  on  motion  of  the  defend- 
ant (which  motion  was  in  form  a  motion  for  a  non-suit)  the 
court  directed  the  jury  to  find  a  verdict  for  the  defendant 
Prom  this  order  and  judgment  the  plaintiff  appealed. 

Upon  the  trial  here  this  court  determined  that  the  plaintiff 
was  not  entitled  to  recover  for  the  injury  sustained  in  the 
tunnel,  because  it  was  apparent  from  the  record  that  he  was 
himself  guilty  of  contributory  negligence.  As  to  the  first 
cause  of  action  the  ruling  of  the  trial  court  was  therefore 
sustained.  But,  although  we  found  the  proof  too  uncertain 
and  meagre  to  determine  satisfactorily  what  were  the  rights 
of  the  plaintiff  under  his  cause  of  action  for  injuries  sus- 
tained on  account  of  alleged  negligent  and  unskillful  sur* 
gical  treatment,  we  came  to  the  conclusion  that  the  evidence 
upon  that  branch  of  the  case  should  have  been  submitted 
to  the  consideration  of  the  jury,  and  accordingly  remanded 
the  cause  for  a  new  trial,  with  leave  to  file  new  pleadings. 
See  6  Wash.  52,  (32  Pac.  1012). 

The  plaintiff  thereupon  filed  an  amended  complaint,  stat- 
ing, but  not  separately,  the  same  causes  of  action  which 
were  set  up  in  his  original  complaint.  The  defendant 
moved  the  court  to  strike  out  certain  paragraphs  and  por- 
tions of  the  complaint  on  the  ground  that  the  same  were 
irrelevant,    immaterial   and  redundant.     This  motion  was 
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overruled,  and  the  defendant  excepted.  Thereafter  the  de- 
fendant answered,  and  the  cause  was  tried,  resulting  in  a 
verdict  and  judgment  for  plaintiff. 

It  appears  that  the  appellant  corporation,  in  conducting 
its  business,  usually  employed  several  hundred  men.  And 
the  proof  shows  that  it  was  the  custom  of  the  paymaster  of 
the  company  to  retain  one  dollar  per  month  from  the  wages 
of  each  employe,  and  that  the  money  so  realized  was  kept 
as  a  special  fund  for  the  payment  of  the  expenses  of  the  hos- 
pital and  the  salary  of  the  physician  employed  to  attend  and 
treat  sick  and  disabled  employes  and  their  families,  and 
was  disbursed  by  him  whenever  required  for  those  purposes. 
None  of  the  money  was  used  by  the  company  in  transacting 
its  business,  nor  did  it  in  any  way  derive  any  profit  from  it. 
The  respondent  paid  one  dollar  per  month  (which  was 
charged  to  his  accoimt  as  ** hospital")  out  of  his  wages 
while  in  the  service  of  the  company,  without  objection,  and 
without  asking  for  any  information  as  to  the  purpose  for 
which  it  was  to  be  used,  but  he  seems  to  have  understood 
from  others  that  it  was  to  be  applied  towards  the  payment  of 
the  doctor  in  case  of  sickness  or  injury  of  employes. 

We  think  the  court  committed  no  error  in  refusing  to 
strike  out  portions  of  the  complaint,  on  the  ground  stated  in 
the  motion.  Where  a  complaint  sets  forth  two  causes  of  ac- 
tion, which  may  properly  be  joined,  without  separately  stat- 
ing them  as  required  by  the  code,  the  proper  remedy  is  a 
motion  to  require  plaintiff  to  make  his  complaint  more 
definite  and  certain  by  stating  separately  his  several  causes 
of  action.  Pomeroy,  Code  Remedies,  §  447  ;  Boone,  Code 
Pleading,  §  266. 

And,  besides,  the  paragraphs  sought  to  be  stricken  out 
are  all  essential  allegations  in  the  only  cause  of  action  stated 
in  the  complaint,  which,  according  to  the  claim  of  appellant, 
has  not  already  been  determined  by  this  court.  The  para- 
graphs objected  to  could  not  be  stricken  out  without  giving 
the  motion  the  effect  of  a  general  demurrer,  for,  without 
them,  the  complaint  would  state  no  cause  of  action  for  sur- 
gical malpractice. 
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This  case  was  tried  by  the  court  below  upon  the  theory 
that  the  complaint  states  two  causes  of  action,  and  that  the 
first  cause  of  action,  based  upon  the  alleged  negligence  of 
the  defendant  by  reason  of  which  plaintiff  was  injured,  had 
been  determined  adversely  to  the  plaintiff  by  this  court.  It 
was  the  rule  contended  for  by  counsel  for  the  defendant,  and 
he  here  insists  that  the  court  erred  in  permitting  counsel  for 
the  plaintiff,  in  opening  his  case,  to  state  to  the  jury,  over 
defendant's  objections,  certain  facts  and  circumstances  which 
he  expected  to  prove  to  sustain  the  first  cause  of  action,  and 
in  permitting  the  plaintiff  to  introduce  evidence  before  the 
jury  to  prove  the  facts  therein  alleged.  Just  what  the  re- 
marks of  counsel  were  to  which  objection  was  made  by  the 
defendant,  we  are  unable  to  ascertain,  as  they  do  not  appear 
in  the  record,  and  we  are  therefore  unable  to  determine 
whether  they  were  improper  and  prejudicial  or  not.  But  we 
think  it  was  error,  under  the  circumstances,  to  permit  evi- 
dence to  be  introduced  showing  the  rate  of  speed  at  which 
the  engine  upon  which  the  plaintiff  was  seated  when  he  was 
injured  was  driven  into  the  tunnel  by  defendant's  under- 
ground foreman,  and  the  outcry  of  the  plaintiff  when  he  was 
thrown  to  the  ground,  and  other  like  matters.  All  such  tes- 
timony was  clearly  irrelevant  to  the  issues  which  were  finally 
submitted  to  the  jury,  and  must  have  been  prejudicial  to  the 
defendant.  Indeed,  the  learned  trial  judge  seems  to  have 
come  to  the  conclusion  that  this  evidence  was  all  irrelevant, 
for  he  said  :  **  Before  going  to  the  jury  on  the  case,  counsel 
for  the  defendant  may  move  to  have  all  this  testimony 
stricken  out  on  his  motion,  so  far  as  this  court  can  see  now." 
But  counsel  did  not  choose  to  move  to  strike  it  out  and 
thereby,  if  successful,  waive  his  exceptions,  but  preferred  to 
stand  upon  his  exceptions,  as  he  had  a  perfect  right  to  do. 
It  is  by  no  means  certain  that,  if  this  evidence  had  been 
stricken  out,  the  impression  produced  by  it  upon  the  minds 
of  the  jury  would  have  been  removed.  It  is  far  easier  to 
produce  an  impression  upon  the  mind  than  it  is  to  eradicate 
it,  and  for  that  reason,  if  for  no  other,  courts  should  spare 
no  pains  to  prevent  illegal  testimony  from  going  to  the  jury. 
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Of  course  it  was  proper,  perhaps  necessary,  for  the  plaintiff 
to  show  the  character  and  extent  of  the  injuries  which  Dr. 
Gamer  undertook  to  treat,  and  also  where  he  was,  and  what 
he  was  doing,  when  he  was  injured,  as  those  were  evidently 
pertinent  and  relevant  matters. 

After  the  plaintiff  had  rested,  the  defendant  moved  for  a 
non-suit  as  to  the  first  cause  of  action,  on  the  ground  of  con- 
tributory negligence  on  the  part  of  plaintiff.  A  non-suit 
was  denied,  but  the  court  thereupon  ruled  that  the  defendant 
was  called  upon  to  answer  that  part  of  the  case  only  which 
pertained  to  the  treatment  of  plaintiff's  injuries.  Subse- 
quently the  court  charged  the  jury  to  disregard  entirely  the 
first  cause  of  action,  but  as  they  were  not  instructed  to  disre- 
gard all,  or  any  particular  portion  of  the  evidence  which 
had  been  introduced  to  sustain  that  part  of  the  case,  we 
hardly  think  that  the  objectionable  evidence  can  be  said  to 
have  been  thereby  fully  withdrawn  from  the  consideration 
of  the  jury.  In  our  opinion  this  charge  of  the  learned  judge 
was  too  general  to  convey  to  the  minds  of  the  jury,  with  any 
degree  of  certainty,  what  was  really  intended  by  the  court. 
In  fact,  by  its  terms  it  left  the  iury  to  determine  for  them- 
selves what  evidence  they  were  to  disregard,  instead  of  point- 
ing it  out  to  them,  and  was,  therefore,  liable  to  confuse  and 
mislead. 

It  is  contended  on  the  part  of  appellant  that  the  verdict 
and  judgment  cannot  be  sustained,  (i)  because  the  evi- 
dence fails  to  show  that  the  respondent's  injuries  were  neg- 
ligently or  unskillfuUy  treated  by  Dr.  Gamer ;  (2)  because 
it  clearly  appears  firom  the  evidence  that  the  appellant  never 
employed  or  agreed  to  employ  the  doctor  to  treat  said  inju- 
ries ;  and  (3)  because  the  proofs  show  no  liability  on  the 
part  of  appellant  for  the  injuries  complained  of,  even  if  it 
were  shown  that  the  doctor  was  employed  by  it  and  was  neg- 
ligent in  the  discharge  of  his  professional  duties  towards  the 
respondent. 

As  already  stated.  Dr.  Gamer's  treatment  of  the  respond- 
ent was  directed  solely  to  the  fracture  of  the  femur.  And 
it  does  not  appear  from  the  evidence  that  the  fracture  itself 
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was  either  negligently  or  unskillfully  treated.  The  ordi- 
nary appliances  were  used  and  the  result  was  a  union  of  the 
broken  bone,  without  deformity  of  the  limb,  so  far  as  the  tes- 
timony discloses.  But  it  is  claimed  by  the  respondent  that 
his  hip  was  dislocated  by  the  same  accident  which  broke 
his  leg,  and  that  the  dislocation  was  so  apparent  that  noth- 
ing but  g^oss  negligence  or  incompetency  could  have  pre- 
vented the  doctor  from  discovering  it.  That  respondent's 
hip  was  dislocated  at  the  time  of  the  trial  was  not  disputed 
even  by  Dr.  Gamer  himself.  Nor  was  it  disputed  that  the 
dislocation  was  permanent  and  incurable.  The  head  of  the 
femur  had  been  torn  from  its  socket  and  pushed  upwards 
and  backwards,  producing  a  lump  on  the  hip  which  was 
easily  discernible,  and  which  the  respondent  and  those  who 
attended  him  say  was  there  when  Dr.  Gamer  was  treating 
him,  and  that  the  doctor's  attention  was  several  times  called 
to  the  fact  that  the  respondent's  hip  was  painful,  but  that  he 
never  examined  it,  but  always  said  the  pain  was  caused  by 
the  broken  bone.  The  doctor  testified  that  the  lump  spoken 
of  was  not  present  while  he  was  treating  the  patient,  be- 
cause, if  it  liad  been,  he  could  not  have  failed  to  see  it  when 
he  applied  the  splints  to  the  broken  leg.  His  conclusion 
was  that  the  dislocation  must  have  been  caused  by  the  res- 
pondent falling  upon  the  sidewalk  when  he  was  walking  on 
crutches,  and  one  of  them  broke  and  threw  him  down.  The 
testimony,  however,  of  those  who  saw  him  fall  shows  pretty 
clearly  that  his  hip  was  not  seriously  injured,  if  at  all,  at 
that  time.  We  therefore  conclude  that  there  was  sufficient 
evidence  to  justify  the  jury  in  finding  the  doctor  guilty  of 
negligence. 

It  is  conceded  in  this  case  that  no  express  contract  was 
made  between  the  company  and  the  respondent  in  relation  to 
his  treatment  or  care  in  case  he  became  sick  or  was  injured. 
And  it  therefore  follows  that  if  the  appellant  was  bound  to 
fumish  a  surgeon  to  treat  respondent's  injuries  it  was  by  vir- 
tue of  such  a  contract  as  the  law  implies  from  the  acts  of 
the  parties,  and  the  surrounding  circumstances. 

In  this  case  the  one  dollar  per  month  was  deducted  from 
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respondent's  wages  with  his  consent,  or  at  least  without  his 
objection,  and  appeared  charged  on  the  statement  of  his 
account  as  **  hospital,"  and  nothing  whatever  was  said  con- 
cerning it  by  either  party  to  the  other.  What  was  the  con- 
tract ?  Was  the  respondent  to  be  furnished  with  hospital 
accommodations  and  medical  attendance  ?  The  respondent 
says  he  understood  that  he  was  to  have  the  services  of 
a  doctor,  if  needed,  and  that  he  relied  on  the  appellant  to 
furnish  him  medical  or  surgical  attendance  in  case  of  sick- 
ness or  injury.  He  knew  that  there  was  a  doctor  at  appel- 
lant's mines  and  some  kind  of  a  hospital,  and  had  no  doubt 
learned  that  both  were  for  the  benefit  of  those  employed 
there.  And  from  these  facts  he  concludes  that  the  company 
contracted  to  furnish  him  the  privileges  of  a  hospital  and 
the  services  of  a  physician.  And  he  introduced  evidence 
tending  to  prove  that  it  was  the  general  understanding 
among  the  miners  at  Carbonado  that  Dr.  Gamer  was  the 
company's  physician.  On  the  other  hand  appellant  pro- 
duced positive  testimony  to  the  effect  that,  when  the  re- 
spondent was  hurt  and  while  he  was  being  treated,  it  had 
no  physician  in  its  employment  and  maintained  no  hospital, 
and  that  the  doctor  was  actually  employed  by  the  hospital 
committee,  which  was  appointed  by  the  employes  them- 
selves, and  that  the  hospital  was  under  the  control  of  the 
.  same  committee. 

But,  suppose  the  contention  of  the  respondent  to  be  true 
that  the  appellant  so  conducted  itself  that  it  caused  the  re- 
spondent to  believe  that  it  was  furnishing  to  him  surgical 
treatment,  and  that  it  is  estopped  from  denying  that  such 
was  the  fact,  does  it  follow  under  the  facts  of  this  case  that 
it  is  liable  for  the  malpractice  of  the  physician  ?  We  think 
it  does  not.  This  hospital  was  maintained  and  the  physi- 
cian provided  for  the  sole  purpose  of  relieving  sick  and  in- 
jured employes  without  expense  to  them  and  without  any 
intention  on  the  part  of  the  company  of  making  any  profit 
out  of  the  undertaking.  It  was  therefore  a  charitable  in- 
stitution and  it  was  supported  by  the  contributions  of  em- 
ployes, and  carried  on  in  their  interests.     And  if  the  com- 
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pany  did  employ  the  physician,  as  claimed  by  respondent, 
to  look  after  and  treat  the  sick  and  injured,  it  is  not  liable 
for  his  negligence,  but  is  responsible  only  for  want  of  ordin* 
ary  care  in  selecting  him.  McDonald  v.  Hospital,  120  Mass. 
432  (21  Am.  Rep.  529);  Van  Tassellv.  Hospital,  15  N.  Y. 
Supp.  620  ;  Fire  Ins,  Patrol  v,  Boyd,  120  Pa.  St.  624  (15 
Atl.  553);  Laubheim  v.  Steamship  Co,,  107  N.  Y.  228  (13 
N.  E.  781,  I  Am.  St.  Rep.  815);  U.  P.  Ry.  Co.  v.  Artist, 
60  Fed.  365.  And  it  is  not  shown  that  the  company  was 
derelict  in  that  particular.  In  fact  it  is  not  even  alleged  in 
the  complaint  that  it  did  not  exercise  ordinary  and  reason- 
able care  to  select  an  ordinarily  skillful  physician.  The 
action  was  not  brought  upon  that  theory,  and  the  proof 
fails  to  support  a  finding  of  negligence  on  the  part  of  the 
company,  and  the  judgment  must,  therefore,  be  reversed. 
Reversed  and  remanded. 


Stiles  and  Hoyt,  JJ.,  concur. 


[No.  X441.    Decided  January  14,  xSgs*] 

William  A.  Mabie,  Appellant  v.  Lemuel  C.  Whittaker 
ET  AL.,  Respondents. 

COMMUNITY  LAND— POWER  OP  HUSBAND  TO  DEED — RBTROACnvH 
STATUTE— KJECTMBNIV 

Real  property  acquired  by  the  community  under  the  provisions  of 
the  law  of  1869,  which  gave  the  husband  power  to  convey  the  entiie 
title  by  his  separate  deed,  could  not  be  conveyed  away  by  the  hii»> 
band  after  his  wife's  death,  so  as  to  pass  her  interest,  while  the  law 
of  1871  (Laws,  p.  73,  ^  22 ),  declaring  that  one-half  the  community 
property  should  belong  to  the  wife  and  her  heirs  forever,  was  in  force. 
(HoYT,  J.,  dissents.) 

The  legislature  has  power  to  change  the  law  of  descent  as  to  com* 
m unity  lands  and  make  the  same  applicable  to  lands  previously  ac> 
quired. 

A  tenant  in  common  can  maintain  ejectment  against  a  co-tenant 
in  possession  who  disputes  his  right. 
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Appeal  from  Superior  Courts  Thurston  County. 

Whitson  &  Parker  and  /.  /^  Van  Name,  for  appellant. 
W.  L  Agnew  and  B,  F.  Dennison,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — In  December,  1864,  Andrew  E.  Mabie  and 
Emeline  Z.  Huntington  were  married  in  Washington  Terri- 
tory and  lived  together  therein  as  husband  and  wife  until 
August  31,  1872,  when  she  died  intestate  and  no  adminis- 
tration was  had.  They  were  the  parents  of  the  plaintiff, 
and  there  was  one  other  child,  the  issue  of  said  marriage, 
also  living.  On  the  loth  day  of  August,  1871,  one  Tilley 
and  his  wife,  being  the  owners,  conveyed  the  premises  de- 
scribed in  the  complaint,  consisting  of  1,862.60-100  acres  of 
land  in  Thurston  county,  to  Andrew  E.  Mabie,  who  held 
the  same  with  his  wife  until  her  death.  On  October  27, 
1874,  after  the  death  of  his  wife,  Andrew  Mabie  executed  a 
deed  purporting  to  convey  all  of  said  land  to  one  Hallett,  and 
the  defendants  claim  by  mesne  conveyances  through  him. 
The  plaintiff  is  twenty-five  years  old,  and  instituted  this 
action  in  May,  1892,  claiming  as  an  heir  of  his  mother. 
The  form  of  the  action  is  ejectment,  the  plaintiff  demanding 
to  be  let  into  possession  with  defendants,  as  a  tenant  in  com- 
mon, and  for  the  rents  and  profits,  and  damages  for  cutting 
and  removing  timber.  After  the  plaintiff  had  introduced 
evidence  in  support  of  his  case  and  rested,  the  court  granted 
a  motion  by  the  defendants  for  a  non-suit,  on  the  ground 
that  the  deed  of  Andrew  Mabie  conveyed  the  entire  tract 
and  cut  off  whatever  interest  the  plaintiff  inherited  therein, 
if  any,  from  his  mother,  and  this  appeal  is  prosecuted  there- 
from. 

The  deed  from  Tilley  and  wife  to  Andrew  Mabie  was  ex- 
ecuted while  the  statutes  of  1869,  relating  to  common  prop- 
erty, were  in  force,  and  the  land  became  the  common  or 
community  property  of  Mabie  and  wife  thereunder.  Section 
oof  this  act  (Laws  1869,  p.  320,  Abb.  Real  Prop.  Stat.,  p. 

42  low 
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472) ,  empowered  the  husband  to  convey  the  entire  title  to 
such  land  by  his  separate  deed,  but  subsequently  the  legis- 
lature passed  another  act  (Laws  187 1,  p.  70,  Abb.  Real  Prop. 
Stat.,  p.  476),  which  was  in  force  at  the  time  Mrs.  Mabie 
died  in  1872,  and  §  12  of  this  act  reads  as  follows : 

''The  husband  shall  have  the  management  of  all  the  com- 
mon property,  but  shall  have  no  right  to  sell  or  encumber 
real  estate  except  he  shall  be  joined  in  the  sale  or  encumb- 
rance by  the  wife ;  but  he  may  sell  or  encumber  any  personal 
common  property  without  being  joined  by  the  wife." 

One  of  the  contentions  of  the  respondents  is  that,  what- 
ever the  nature  of  the  wife's  interest  in  the  land  was,  the 
right  of  Mabie  to  convey  the  entire  title  could  not  be  taken 
away  by  legislation  subsequent  to  the  time  it  was  acquired 
by  him.  But  leaving  out  of  consideration  all  question  as  to 
whether  he  coufd  only  exercise  such  right  while  his  wife 
was  living,  and  could  not  convey  the  entire  title  under  the 
former  law  after  her  death  and  cut  off  her  heirs,  we  think 
the  subsequent  act  took  away  his  power  to  do  so.  It  was 
immaterial  whether  the  record  title  to  the  community  lands 
stood  in  the  name  of  the  husband  or  of  the  wife,  or  of  both 
of  them,  when  considered  with  reference  to  the  power  of  the 
legislature  to  authorize  either  or  both  of  them  to  convey. 
The  legislature  could  as  well  have  provided  that  the  wife 
could  convey  as  the  husband,  and  if  it  had  power  to  say  that 
either  could  dispose  of  the  community  interest  of  the  other, 
it  could  say  that  neither  could  do  so.  Changing  the  manner 
of  the  conveyance  did  not  alter  the  status  of  ownership. 
It  could  not  make  the  interest  of  either  spouse  in  community 
lands  greater  or  less.  Furthermore,  prior  to  the  conveyance 
to  Hallett,  the  community  in  question  had  been  dissolved  by 
the  death  of  the  wife,  and  at  the  time  of  her  death  the  law 
of  1 87 1,  relating  to  the  descent  of  community  property,  was 
in  force.  Section  22,  p.  73  (Abb.  Real  Prop.  Stat.,  p.  478). 
provided  that : 

**  The  common  property  being  partnership  property,  the 
wife's  share  shall  be  one-half  thereof  and  shall  be  hers  and 
her  heirs  forever ;  and  her  share  of  the  common  property 
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may  be  increased  so  as  to  be  more  than  one-half,  by  the 
wife's  compliance  with  the  provisions  of  section  five  of  this 
act." 

Appellant  claims  that  upon  the  death  of  Mrs.  Mabie  an 
interest  in  said  lands  vested  in  him,  and  that  he  became  a 
tenant  in  common  with  his  father  and  sister.  In  addition 
to  the  daim  that  Mabie  could  and  did  convey  the  entire 
title  to  Hallett,  in  consequence  of  having  that  right  when 
the  land  was  acquired,  which  we  have  above  discussed  and 
which  will  be  further  considered  on  a  different  ground,  it  is 
contended  by  the  respondents  that  Mabie  and  wife  held  the 
land  in  question  as  joint  tenants  with  the  right  of  survivor- 
ship, and,  consequently,  upon  her  death,  that  he  became  the 
sole  owner.  The  act  of  1869  did  not  fix  the  status  of  such 
property,  other  than  to  declare  it  to  be  common  property, 
and  made  no  provision  for  its  descent.  Nor  was  there,  at 
that  time,  nor  for  some  time  thereafter,  any  express  legis- 
lative recognition  of  estates  in  joint  tenancy.  But  the  claim 
is  founded  upon  the  common  law  which  was  in  force  to  a 
greater  or  less  extent  in  the  territory,  and  upon  the  follow- 
ing statute  approved  in  December,  1885,  viz.: 

''Section  i.  That  if  partition  be  not  made  between  joint 
tenants,  the  parts  of  those  who  die  first  shall  not  accrue  to 
the  survivors,  but  descend,  or  pass  by  devise,  and  shall  be 
subject  to  debts  and  other  legal  charges,  or  transmissable  to 
executors  or  administrators,  and  be  considered,  to  every  in- 
tent and  purpose,  in  the  same  view  as  if  such  deceased  joint- 
tenants  had  been  tenants  in  common ;  provided^  that  com- 
munity property  shall  not  be  affected  by  this  act 

Sec.  2.  That  all  acts  and  parts  of  acts  in  conflict  with 
this  act  be  and  are  hereby  repealed.  *  *    Laws  1885-6,  p.  165. 

We  cannot  concede  the  force  of  this  indirect  recognition 
of  joint  tenancy  as  applied  to  community  lands  which  the 
respondents  contend  it  should  have.  The  reference  thereto 
in  this  statute  is  not  the  first  instance  of  the  employment  of 
loose  or  inapplicable  expressions  with  regard  to  former  or 
existing  laws  in  our  legislation  ;  nor  do  we  think  such  de- 
fective statutes  are  peculiar  to  this  state  and  territory,  as  it 
is  something  liable  to  occur  in  any  legislation,  owing  to  the 
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fact  that  law-making  bodies  usually  do  not  and  cannot  well 
have  a  full  appreciation  and  understanding  of  the  various 
laws  in  force  or  enacted  by  them,  in  all  their  bearings. 

It  is  evident  that  a  holding  that  the  right  of  survivorship 
did  obtain  with  reference  to  community  lands  would  over- 
turn and  nullify  the  express  declarations  of  the  statute 
above  set  forth,  relating  to  the  status,  ownership  and  de- 
scent thereof,  passed  in  1871  (§22,  supra). 

The  act  of  1869  and  this  act  declared  that  all  property  so 
acquired  should  be  common  property.  The  section  referred 
to  declared  that  the  common  property  was  partnership  prop- 
erty. Section  25  provided  that,  "  The  rights  of  all  married 
persons  now  living  in  this  territory,  and  of  all  who  shall 
hereafter  live  in  this  territory,  shall  be  governed  by  this 
act**  We  have  here  the  clearly  manifested  intent  of  the 
legislature  not  only  to  define  what  the  community  estate 
was,  namely,  a  partnership,  but  providing  for  descent  there- 
of and  making  it  applicable  to  persons  then  living  in  the 
territory  as  well  as  those  thereafter  to  come ;  to  community 
estates  then  existing  as  well  as  those  to  be  acquired.  The 
statute  of  187 1  did  not  undertake  to  divest  any  right  which 
had  become  vested.  Mabie  receiving  this  conveyance 
under  the  act  of  1869  thereby  became  the  owner  of  an  un- 
divided one-half  interest  in  the  land,  and  his  wife  thereby 
became  the  owner  of  the  other  half.  Her  right  was  as 
much  a  vested  right  as  his.  Under  the  weight  of  authority 
the  legislature  had  power  to  change  the  law  of  descent  and 
could  take  away  the  right  of  survivorship  as  to  estates  in 
joint  tenancy,  and  make  the  same  applicable  to  lands  already 
acquired.  Cooley,  Const.  Lim.  (5th  ed.),  440,  441.  Free- 
man, Co-tenancy  and  Part.,  §  36,  and  cases  cited  by  each ; 
also  Miller  v.  Dennett,  6  N.  H.  109. 

Section  22  aforesaid  is  substantially  a  statute  of  descent. 
It  has  the  technical  and  apt  words  of  such  a  statute  :  *'  Hers 
and  her  heirs  forever,*'  which  indicate  the  legislative  in- 
tent. There  was  also  a  general  statute  of  descent  in  force 
which  could  more  logically  be  applied  to  community  estates 
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than  could  the  doctrine  of  joint  tenancy.    Laws  1862,  p.  261, 
Abb.  Real  Prop.  Stat.,  375-378. 

Subsequently  another  act  was  passed  to  regulate  the  de- 
scent of  real  property.  Laws  1875,  p.  55.  Section  2  pro- 
vided :  **  Upon  the  death  of  husband  and  wife,  the  whole 
of  the  community  property,  subject  to  the  community 
debts,  shall  go  to  the  survivor."  This  statute  continued 
in  force  until  November,  1879,  when  an  act  was  passed 
(Laws  1879,  p.  77),  §  13  of  which  was  as  follows  : 

**In  case  no  testamentary  disposition  shall  have  been 
made  by  the  deceased  husband  or  wife  of  his  or  her  half  of 
the  community  property,  it  shall  descend  equally  to  the 
legitimate  issue  of  his,  her  or  their  bodies.  If  there  be  no 
issue  of  said  deceased  living,  or  none  of  their  representatives 
living,  then  the  said  community  property  shall  all  pass  to 
the  survivor  subject  to  the  community  debts,  and  to  the 
exclusion  of  collateral  heirs,  the  family  allowance  and  the 
charges  and  expenses  of  administration.'* 

In  neither  of  these  acts  were  community  lands  referred  to 
as  being  held  in  joint  tenancy,  and  the  only  reference  of  the 
kind  thereto  is  contained  in  the  act  aforesaid,  passed  in  1885, 
subsequent  to  all  of  them. 

A  partnership  is  not  a  joint  tenancy.  Parsons  on  Part- 
nership, at  page  2  (3d  ed.),  says  : 

**  Thus  partnership  has  been  compared  to  tenancy  in  com- 
mon, and  also  to  joint  tenancy  ;  and  has  been  said  lo  be  one 
or  the  other  of  these,  modified  in  certain  ways.  This  was 
the  view  taken  in  all  the  early  books.  But  this  is  no  more 
true  than  that  tenancy  in  common  or  joint  tenancy  is  a  mod- 
ified partnership.  The  three  things  are  essentially  distinct. 
They  all  have  the  element  of  joint  ownership  of  property, 
but  in  all  other  respects  are  different  and  independent ;  and 
the  law  of  each  must  be  sought  for  in  itself.  *  *  *  And 
as  to  joint  tenancy,  not  only  may  all  of  the  four  unities — 
title,  interest,  time  and  possession — every  one  of  which  is  es- 
sential to  joint  tenancy,  be  absent  from  partnership,  but,  be- 
sides this  technical  difference,  the  substantial  characteristic 
of  the  joint  tenancy,  which  is  the  right  of  survivorship,  is 
wholly  wanting  in  fact  in  partnership,  for  it  exists  there 
only  in  form  and  as  a  mere  trust  for  the  purpose  of  settle- 
ment." 
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**  The  fundamental  idea  of  the  community  system  is  that 
marriage  makes  the  man  and  woman  partners,  and  that  there- 
fore all  property  acquired  after  marriage  is  community  prop- 
erty.**    Stewart,  Husband  and  Wife,  §  317. 

See,  also  :  De  Blane  v,  Lynch^  23  Tex.  25  ;  In  re  Buchan- 
an's Estate,  8  Cal.  507  ;  Wilkinson  v,  Wilkinson^  20  Tex. 
237  ;  Cartwright  v.  Mollis,  5  Tex.  152. 

**  The  central  idea  of  the  community  system  is  that  mar- 
riage creates  a  partnership  in  property  between  husband  and 
wife,  and  that  all  property  resulting  from  the  labor  of  both  or 
either  of  them,  and  all  property  vesting  in  them  or  either  of 
them,  except  by  gift,  devise,  bequest  or  descent,  inures  to 
the  benefit  of  both  of  them  ;  and  though  communitj*^  prop- 
erty has  not  all  the  incidents  of  partnership  property,  it  has 
many  of  them,  and  is  commonly  spoken  of  as  partnership 
property.**     3  Am.  &  Eng.  Enc.  Law,  p.  350. 

The  act  of  1 87 1,  in  addition  to  declaring  such  property 
partnership  property,  provided  for  an  increase  of  the  wife's 
interest  to  more  than  one-half.  This  was  incompatible  with 
the  doctrine  that  such  estates  were  held  in  joint  tenancy. 
But  even  if  they  were,  by  providing  for  the  descent  of  her 
interest,  his  right  of  succession  as  the  survivor  was  cut  oflF. 
We  know  of  no  instance,  judicial  or  otherwise,  where  such 
doctrine  of  joint  tenancy  has  been  recognized  or  applied  in 
the  history  of  the  state  and  territory,  and  none  has  been 
called  to  our  attention.  We  are  of  the  opinion  that  the  uni- 
versal belief  and  course  of  acting  has  been  contrary  thereto, 
and  that  the  right  of  taking  by  survivorship  has  at  no  time 
existed  as  to  community  lands  here,  except  under  the  statute 
of  1875,  providing  for  such  descent. 

A  good  many  cases  have  been  cited  by  the  respondents 
holding  that  a  purchaser  of  the  legal  title  to  lands  without 
notice  of  any  equities  therein,  will  take  the  entire  title,  and 
we  presume  this  will  not  be  disputed,  as  a  general  proposi- 
tion. But  some  of  them  from  California  and  Texas  go  fur- 
ther, and  hold  in  effect  that  the  wife's  interest  in  commu- 
nity lands  is  an  equitable  interest  only,  and  that  her  heirs 
would  be  cut  off  by  such  a  conveyance.  But  in  both  of 
these  states  the  disposition  of  community  lands  rested  in  the 
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husband  and  he  could  convey  the  same  to  satisfy  the  com- 
munity debts  after  her  death.  In  some  instances  the  record 
title  is  spoken  of  as  the  legal  title,  but  this  can  be  true  only 
in  a  qualified  sense.  A  deed  of  lands  under  the  conditions 
specified  in  the  statute  vested  the  ownership  in  the  commu- 
nity, no  matter  which  spouse  was  named  as  grantee  in  the 
deed,  and  the  title  of  one  spouse  therein  was  a  legal  title  as 
well  as  that  of  the  other.  It  may  be  said  that  the  title  or  in- 
terest of  either  spouse  therein  separately  was  only  an  equita- 
ble one.  But  how  is  this  material  in  the  face  of  the  statute 
in  force  when  the  deed  by  Andrew  Mabie  was  executed, 
which  declared,  without  regard  to  the  nature  of  the  owner- 
ship of  either  spouse,  that  the  husband  should  have  no  right 
to  sell  or  encumber  community  real  estate  except  he  be 
joined  in  the  sale  or  encumbrance  by  the  wife  ? 

It  might  well  be  that  the  legal  title,  when  considered 
with  reference  to  innocent  purchasers,  would  be  regarded  as 
resting  in  the  one  who  had  the  record  or  written  evidence  of 
title,  and  that  a  conveyance  from  such  spouse  to  an  innocent 
purchaser  would  transfer  the  entire  estate  of  the  community, 
and  the  same  rule  might  be  recognized  under  the  circum- 
stances of  this  case,  perhaps,  after  the  death  of  the  wife,  if 
it  would  obtain  before  ;  but  it  cannot  obtain  at  all  without 
directly  nullifying  the  statute  which  said  he  should  have  no 
•*  right "  to  sell,  and  **  right  "  in  the  sense  used  there  meant 
power.  By  executing  such  a  deed  the  husband  subjected 
himself  t#  no  penalty,  and  there  was  no  way  of  enforcing 
the  statute,  if  the  deed  was  to  be  recognized  as  valid.  This 
same  section  (12,  supra),  provided  that  he  might  sell  the 
community  personal  property  without  her  participation.  A 
similar  law  is  in  force  at  this  time,  and  it  has  always  been 
the  settled  belief  that  the  deed  of  both  husband  and  wife  is 
necessary  to  pass  the  title  to  community  lands  under  these 
statutes.  In  fact,  it  could  not  have  been  otherwise.  There 
is  no  decision  of  the  supreme  court  of  the  state  or  territory 
to  the  contrary,  and  there  has  been  none  by  any  inferior 
court  that  we  are  aware  of,  unless  the  decision  of  the  case 
bef'**  >  us  was  upon  that  ground.     It  is  true,  in  Sadler  v. 
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Niesz,  5  Wash.  182  (31  Pac.  630),  we  in  efiect  held  the 
wife  estopped  under  the  circumstances  of  that  case  from  as- 
serting a  claim  to  community  lands  deeded  by  the  husband, 
but  that  in  no  wise  contravenes  the  doctrine  above  stated. 
In  this  connection  we  call  attention  to  :  Holyokev.  Jackson, 
3  Wash.  T.  235  C  3  Pac.  841)  ;  HiU  v.  Young,  7  Wash.  33  (  34 
Pac.  144),  and  Adams  v.  Black,  6  Wash.  528  (33  Pac. 
1074),  as  some  of  the  cases  decided  in  this  state  and  terri- 
tory bearing  upon  the  questions  before  us. 

We  cannot  overturn  the  statutes,  nor  the  settled  law  of 
the  state,  to  meet  the  hardships  of  a  particular  case,  much 
as  we  would  like  to  avert  them.  If  Andrew  Mabie  could 
not  convey  this  land  during  the  life  time  of  his  wife,  he 
could  convey  nothing  more  than  his  interest  therein  after 
her  death.  Upon  her  death  her  interest  in  these  lands 
vested  in  her  heirs,  and  the  plaintiff  was  one  of  them. 
What  the  extent  of  the  interest  was  which  the  plaintiff  suc- 
ceeded to,  or  whether  the  husband  took  a  share  of  his  wife's 
estate  also  as  one  of  her  heirs,  we  are  not  called  upon  now 
to  determine,  as  the  question  has  not  been  presented  or 
argued.  Furthermore,  as  Andrew  Mabie  received  a  valuable 
consideration  for  this  conveyance,  which  was  understood  by 
the  parties  to  be  for  the  whole  tract,  it  may  be  that  the 
plaintiff,  in  case  he  inherited  or  received  anything  from  his 
father's  estate,  can  be  called  upon  to  account  thereon.  But 
these  questions  must  await  the  ftiture  disposition  of  the 
case,  or  be  disposed  of  therein.  % 

It  is  further  contended  by  the  respondents  that  the  judg- 
ment of  non-suit  was  rightly  granted,  because  ejectment 
cannot  be  maintained.  But  we  think  the  law  is  well  settled 
that  a  tenant  in  common  can  maintain  ejectment  against  a 
co-tenant  in  possession  who  disputes  his  right.  Freeman, 
Cotenancy  and  Partition  (2d  ed.),  §§  248,  290;  Universiiy 
V,  Reynolds'  Ex'r.,  3  Vt.  542  (23  Am.  Dec.  234);  Gale  v. 
Hines,  17  Fla.  773  ;  Wolfe  v.  Baxter,  86  Ga.  705  (13  S.  E. 
18);  Hancock  v.  Lopez,  53  Cal.  362. 

And  that,  if  the  law  were  otherwise,  this  action  could  be 
maintained  under  §§  529  and  531,  Code  Proc. 
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A  further  point  raised  by  appellant  is  that  the  court  erred 
in  excluding  evidence  of  the  rents  and  profits,  and  damages 
for  taking  timber  beyond  six  years  from  the  commencement 
of  the  action,  and  we  think  the  point  is  well  taken,  as  § 
534,  Code  Proc.,  should  be  considered  with  §  124,  and  the 
cause  of  action  was  saved  by  reason  of  the  minority  of  the 
plaintijBf. 

Reversed  and  remanded  for  a  new  trial. 

Dunbar,  C.  J.,  and  Anders,  J.,  concur. 

HoYT,  J.  (dissenting), — I  dissent.  In  my  opinion  the 
act  of  187 1  did  not  affect  property  theretofore  acquired. 
There  is  no  language  used  in  the  act  which  to  my  mind 
discloses  any  such  intention  on  the  part  of  the  legislature. 
In  that  respect  it  is  entirely  different  from  the  other  statutes 
in  relation  to  community  property.  A  statute  which  intro- 
duces a  rule  as  to  real  property  radically  different  from  the 
one  theretofore  existing  should  not  be  construed  to  apply  to 
property  acquired  before  its  passage  unless  the  language 
makes  clear  the  intention  of  the  legislature  that  it  should 
so  apply.  Before  the  passage  of  the  act  of  1871  the  ele- 
ment of  common  property  had  been  introduced  into  our 
statute  law  but  not  to  such  an  extent  as  to  greatly  affect  the 
holding  of  property  belonging  to  the  husband  and  wife  by 
either  of  them.  But  this  act  sought  to  introduce  an  en- 
tirely new  condition  of  things,  and  to  constitute  a  kind  of 
partnership  between  the  husband  and  wife  in  the  holding  of 
such  property.  Hence  under  the  rule  above  suggested  it 
should  be  held  not  to  apply  to  property  theretofore  acquired 
unless  the  language  clearly  indicates  the  intention  of  the 
legislature  to  give  it  such  retrospective  effect.  I  find  noth- 
ing in  the  act  in  question  to  indicate  such  intention ;  on  the 
contrary  I  find  language  which  to  my  mind  indicates  an 
intention  to  give  it  effect  only  as  to  property  thereafter 
acquired.  If  I  am  right  in  thus  construing  the  act  of  1871, 
the  rights  of  the  parties  to  the  property  in  question  must  be 
determined  under  the  law  of  1869.  Under  that  law  the 
husband  alone  could  dispose  of  the  common  property  during 
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coverture.  Such  power,  in  my  opinion,  carried  witli  it  the 
right  to  dispose  of  such  property  by  the  husband  after  the 
death  of  the  wife.  In  other  states  similar  statutes  have 
been  held  to  confer  such  authority  upon  the  husband,  and  so 
far  as  I  am  advised  the  courts  of  none  of  the  states  having 
statutes  like  this  now  hold  to  a  contrary  doctrine. 
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FRAUDUI^KNT    CONVEY ANCBS  —  CREDITOR'S  BII^L — SUFFICIENCY — 

EVIDENCE. 

In  an  action  seeking  to  subject  land  fraudulently  conveyed  to  the 
lien  of  a  judgment,  the  complaint  sufficiently  states  that  the  de* 
fendant  had  no  other  property  out  of  which  the  execution  could  be 
satisfied,  when  it  alleges  that  there  was  a  jetum  of  nulla  bona  on 
the  execution  issued,  and  that  the  property  attempted  to  be  con- 
veyed  was  all  the  property  owned  by  the  judgment  debtor. 

Where  a  debtor  conveys  all  his  property  for  the  purpose  of  de- 
frauding his  creditors,  and  the  grantee  takes  with  knowledge  of  the 
intent  to  defraud,  the  fact  that  a  full  cash  consideration  was  paid  for 
the  property  will  not  relieve  it  from  liability  to  the  claims  of  credi- 
tors of  the  grantor. 

The  conveyance  by  one  of  all  his  property  to  a  brother,  who  lived 
with  the  grantor  and  sustained  intimate  business  relations  with  him,, 
will  be  deemed  fraudulent,  although  for  a  valuable  consideration,, 
when  it  appears  that  a  judgment  had  been  obtained  against  the 
grantor,  who  said  that  the  judgment  creditor  would  never  get  a  cent 
on  the  judgment,  as  he  would  fix  it  so  that  he  could  not  get  any- 
thing ;  that  the  deed  was  made  on  the  day  of  the  judgment  but  not 
delivered  until  after  a  motion  for  a  new  trial ;  that  the  grantor  had 
received  a  large  amount  of  cash  for  the  transfer  without  applying 
any  of  it  upon  the  judgment ;  and  that  the  grantee  had  said  he  had 
purchased  his  brother's  place  because  he  had  got  into  trouble  and 
did  not  want  to  have  any  property,  as  there  was  no  teUing  how  the 
court  might  decide. 
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Appeal  from  Superior  Courts  King  County. 

Charles  E,  Patterson   and    William  L.  Thompson,  for  ap- 
pellants. 

Thompson,  Edsen  &  Humphries,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J.— This  is  an  action  brought  by  the  re- 
spondent, Daniel  O'Leary,  against  the  appellants,  James 
Duvall  and  James  H.  Woolery.  The  complaint  alleges, 
substantially,  that  on  the  28th  day  of  January,  1893,  ^^^  ^'^* 
spondent  purchased  of  James  0*Leary  the  real  estate  men- 
tioned in  the  complaint,  together  with  other  property,  and 
paid  him  for  the  same  ;  that  the  deed  was  duly  executed  to 
him  for  said  property  and  recorded  on  February  3,  1893  ; 
that  on  the  27th  day  of  January,  1893,  the  appellant  Duvall 
obtained  a  verdict  against  James  O'Leary  in  the  superior 
court  of  King  county,  for  $500 ;  that  afterwards  on  the  28th 
day  of  February,  1893,  one  Marian  Hamilton  recovered  a 
verdict  against  said  James  O'Leary  for  $500,  for  slander; 
that  afterwards  the  judgment  of  Marian  Hamilton  was 
assigned  to  the  appellant,  James  Duvall ;  that  afterwards 
Duvall  had  execution  issued  upon  the  judgment ;  that  the 
execution  was  returned  unsatisfied  ;  afterwards  another  ex- 
ecution was  issued  and  levied  upon  the  real  property  de- 
scribed in  the  complaint ;  that  the  sheriff  was  proceeding 
to  advertise  the  same  for  sale  when  the  respondent  com- 
menced the  suit  at  bar  and  asked  that  a  permanent  injunc- 
tion be  issued  preventing  the  sale  of  the  land  to  satisfy  the 
judgment.  A  temporary  injunction  was  granted.  Appel- 
lant Duvall  filed  a  cross-complaint,  asking  that  the  land  be 
subjected  to  the  payment  of  the  judgment  above  mentioned, 
on  the  ground  that  the  conveyance  to  Daniel  O'Leary  was 
fraudulent  as  to  his  creditors.  Ui)on  these  issues  the  case 
went  to  trial  and  judgment  was  rendered  in  favor  of  the 
respondent  for  costs,  and  a  perpetual  injunction  was  granted 
against  the  appellants. 
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Respondent  moves  to  dismiss  the  appeal  for  the  reason 
that  the  court  has  no  jurisdiction  ;  but  we  think  there  is  no 
merit  in  the  motion  and  it  will  therefore  be  denied. 

The  facts  in  the  case,  in  regard  to  the  two  several  judg- 
ments and  the  execution  of  the  deed  were  about  as  follows : 
On  May  26,  1892,  Duvall  commenced  suit  for  damages  for 
malicious  prosecution  against  James  O'Leary,  and  on  Janu- 
ary 27,  1893,  a  verdict  was  had  therein  for  Duvall  for  $500 
and  costs.  On  January  28,  1893,  O'Leary  filed  a  motion  for 
a  new  trial,  which  was  overruled  on  February  28,  1893 ; 
and  on  the  same  day  judgment  on  said  verdict  was  entered 
for  $500  and  costs.     In  the  same  court,  on  September  28, 

1892,  Marian  Hamilton  commenced  suit  against  said  O'  Leary 
for  damages  for  slander.  About  January  21,  1893,  ^X  order 
of  the  court,  said  cause  was  set  for  trial  on  February  9, 1893; 
and  upon  April  i,  1893,  judgment  upon  the  verdict  was  en- 
tered for  the  plaintiflf  for  $500,  and  costs.     On  January  28, 

1893,  the  same  day  upon  which  O'Leary  filed  his  motion  for 
a  new  trial  in  the  Duvall  suit,  he  prepared  and  executed  a 
deed  as  grantor  to  the  property  in  dispute,  to  the  respond- 
ent, Daniel  0*Leary,  as  grantee.  This  deed  he  did  not 
deliver  to  Daniel  O'Leary  until  February  2,  1893.  ^^^^  ^^^ 
recited  a  consideration  of  $6,ckx>.  On  the  same  day,  Febru- 
ary 2,  James  O'Leary  also  assigned  to  said  Daniel  O'Leary 
a  note  and  mortgage  owned  by  him  securing  an  indebtedness 
of  $4,000,  for  the  expressed  consideration  of  $4,000.  Daniel 
O'Leary,  the  grantee,  is  a  brother  of  James  O'Leary,  the 
grantor,  and  the  testimony  shows  that  James  O'Leary  made 
his  home  with  his  brother  Daniel  O'Leary  during  the  pen- 
dency of  the  litigation  in  which  he  was  involved,  he  being 
an  unmarried  man. 

It  is  contended  by  the  respondent  that  the  cross  complaint 
of  the  appellant,  Duvall,  defendant  below,  does  not  state  a 
cause  of  action,  in  that  it  does  not  state  that  the  defendant 
had  no  other  property  out  of  which  the  execution  could  be 
satisfied.  The  allegation  of  the  complaint  is  that  said  prop- 
erty so  attempted  to  be  conveyed  was  all  the  property  owned 
by  said  James  O'Leary,  real  and  personal ;  with  the  further 
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allegation  that  there  was  a  return  nulla  bona  on  the  execu- 
tion issued.  We  think  this  is  sufficient.  If  the  property 
conveyed  was  all  the  property  owned,  it  necessarily  follows 
that  there  was  no  other  property  out  of  which  the  execu- 
tion could  be  satisfied.  This  court  has  often  held  that  if 
the  substance  and  sense  are  satisfied,  it  will  not  reverse  a 
case  or  hold  a  pleading  bad  because  it  is  not  stated  in  any 
particular  form  of  words. 

The  respondent  cites  Wood  on  Fraudulent  Conveyances, 
§  143,  to  the  effect  that  if  a  debtor  is  perfectly  solvent  he 
can  do  what  he  will  with  his  property  so  long  as  he  does  not 
dispose  of  so  much  of  it  as  to  disable  him  from  paying  his 
debts.  This  is  a  rule  of  pleading  as  well  as  of  evidence. 
Hence  a  bill  which  contained  no  allegation  that  the  debtor 
at  the  time  of  the  alienation  was  insolvent  or  embarrassed 
was  held  bad,  for  it  is  only  when  an  inadequate  amount  of 
property  remains  that  creditors  have  the  legal  right  to  com- 
plain. The  court  said  that  **for  aught  it  appeared  in  the 
pleading  the  debtor  might  have  been  possessed  of  ample 
means,  other  than  the  property  in  controversy,  to  pay  his 
debts,  and  in  such  a  case  the  conveyance  is  not  ordinarily 
open  to  the  attack  of  creditors.** 

A  law  thus  laid  down  does  not  militate  against  the 
pleading  in  this  case,  for  it  does  appear  from  the  allega- 
tion  of  this  complaint  that  no  adequate  amount  of  property 
remained,  and  further  that  no  property  at  all  remained.  It 
is  true,  as  respondent  asserts,  that  this  text  is  supported  by 
a  long  list  of  authorities,  some  of  which  are  quoted  by  the 
respondent,  but  the  authorities,  like  the  text,  simply  hold  in 
substance  that  it  must  appear  both  from  the  allegations, 
when  the  question  is  upon  the  pleadings,  and  from  the  tes- 
timony, when  it  is  a  question  of  fact,  that  there  was  no  prop- 
erty other  than  the  property  in  dispute  out  of  which  the 
creditors  could  satisfy  their  claim.  The  general  proposition, 
of  course,  cannot  be  disputed,  that  it  is  no  concern  of  the 
creditors  what  a  debtor  may  do  with  any  particular  property 
so  long  as  he  has  sufficient  other  property  subject  to  execu- 
tion to  satisfy  their  claims.     So  that  the  question  here  is 
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whether  the  testimony  shows  that  it  was  the  intention  of 
James  O'Leary  to  defraud  his  creditors  in  disposing  of  this 
land  to  his  brother ;  and  secondly,  whether  the  brother  knew 
of  such  intention,  if  it  existed,  or  whether  his  position  was 
such  that  the  law  will  raise  the  presumption  of  knowledge 
against  him,  or  impute  knowledge  to  him. 

We  can  hardly  understand  the  legal  argument  advanced 
by  the  respondent,  that  this  action  cannot  be  maintained  be- 
cause it  is  not  shown  by  the  testimony  that  James  O'Leary 
was  insolvent,  from  the  fact  that  the  testimony  shows  that 
he  was  paid  $7,000  lor  this  land.  The  money  that  he  re- 
ceived for  the  land  could  not  be  reached  by  the  appellants, 
and  it  was  simply  a  case  where  a  debtor  was  disposing  of  all 
of  his  property  ;  and  if  the  purchase  price  could  be  taken 
into  consideration  to  refute  the  idea  that  the  debtor  had 
nothing  out  of  which  the  creditors'  execution  could  be  sat- 
isfied, the  law  in  opposition  to  fraudulent  conveyances  would, 
in  a  majority  of  instances,  be  rendered  absolutely  useless 
and  nugatory.  Under  circumstances  of  this  kind  it  requires 
two  elements  to  make  the  transaction  valid,  viz.,  good  faith 
and  a  valuable  consideration.  If  the  transfer  is  for  a  valu- 
able consideration  the  remaining  question  is  whether  it  is 
bona  fide ;  and  if  it  is  not  in  good  faith,  it  matters  not 
whether  the  consideration  was  adequate  or  not.  The  rule 
is  thus  announced  in  Bump  on  Fraudulent  Conveyances,  p. 
199: 

**The  reason  is  manifest.  Fraud  may  as  readily  be 
eflfected  when  a  full  and  fair  price  is  paid  as  when  nothing  is 
paid.  A  person  may  be  resolved  not  to  pay  his  debts,  and 
another  knowing  this  may  treat  with  him  and  purchase  his 
whole  estate  at  a  fair  and  full  price,  and  thus  enable  him  to 
defeat  the  claims  of  his  creditors.  Although  the  purchaser 
gains  no  advantage,  he  enables  the  debtor  to  evade  the  pay- 
ment of  his  debts,  and  the  effect  upon  the  creditors  is  pre- 
cisely the  same  as  if  nothing  were  paid.  As  it  is  the  intent 
to  withdraw  the  debtor's  property  from  the  reach  of  his 
creditors  that  generally  makes  a  transfer  for  full  value 
fraudulent.  ******  if  the  grantee  has  notice 
of  the  debtor's  fraudulent  intent,  the  transfer  is  void  with- 


O'LEARY  V.  DUVALL  671 

Jan.  1895.]         Opinion  of  the  Court — Dunbar,  C.  J. 

out  reference  to  his  actual  intent.  The  law  in  such  case 
charges  him  with  that  guilty  knowledge  which  makes  him 
a  participator  in  the  fraud.  *  *  ♦  It  is  not  uecessary 
that  the  grantee  shall  have  actual  knowledge  of  the  debtor^s 
intent  to  delay,  hinder  or  defraud  his  creditors  in  order  to 
render  the  transfers  void.  A  knowledge  of  facts  sufficient 
to  excite  the  suspicions  of  a  prudent  man,  and  to  put  him  on 
the  inquiry,  or  to  lead  a  person  of  ordinary  perception  to 
infer  fraud,  or  the  means  of  knowing  by  the  use  of  ordinary 
-diligence,  amounts  to  notice  and  is  equivalent  to  actual 
knowledge  in  contemplation  of  law.  ♦  *  *  if  the 
grantor  and  grantee  are  relatives,  or  are  intimate,  this  is  a 
fact  from  which  it  may  be  inferred  that  the  latter  knows  the 
former's  financial  condition." 

These  statements  in  the  text  are  amply  borne  out  by  the 
authorities,  and  the  only  question  is  whether  the  testimony 
adduced  at  the  trial  brings  this  case  within  the  law  as 
quoted.  It  will  be  noticed  in  the  first  place  that  the  rela- 
tions are  intimate,  the  two  0*Learys  be;ing  brothers.  In  the 
second  place,  that  they  lived  together.  In  the  third  place, 
that  their  business  relations  were  intimate ;  for  it  appears 
from  the  testimony  that  Daniel  0*Leary  and  James  O'Leary 
were  partners  in  business  to  the  extent  of  each  one  of  them 
owning  an  undivided  one-half  interest  in  the  lands  in  dis- 
pute. It  further  appears  from  the  testimony  that  the  suits 
against  James  O'Leary  were  matters  of  public  report.  That 
it  was  the  intention  of  James  0*Leary  to  dispose  of  this 
property  for  the  purpose  of  preventing  the  creditors  from  ob- 
taining the  fruits  of  their  judgment,  is  so  manifest  that  it 
will  scarcely  be  denied  by  any  one.  The  fact  that  the  deed 
was  made  on  the  day  upon  which  the  judgment  was  rendered; 
that  it  was  held  until  after  he  made  his  motion  for  a  new  trial  ; 
that  he  received  the  amount  of  money  which  he  claims  to  have 
received  without  appropriating  it  on  the  judgment ;  and  the 
further  facts  that  prior  to  the  making  of  the  deed  he  stated 
to  witness  Murdock  that  the  property  was  yet  in  his  name ; 
that  he  was  having  trouble  with  Duvall,  but  Duvall  would 
never  get  a  cent  because  he,  0*Leary,  would  fix  it  so  that 
Duvall  would  not  get  anything ;  and  that  he  was  not  going 
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to  pay  the  judgment ;  place  this  phase  of  the  case  beyond  a 
peradventure,  and  the  matters  which  we  have  before  related, 
together  -with  the  further  facts  that  Dauiel  O'Leary  stated  to- 
the  witness  Richardson,  in  speaking  of  this  transaction,  that 
he  had  purchased  his  brother*s  place,  that  he  wanted  to  sell 
it  because  he  had  got  into  trouble  with  Duvall,  and  didn't 
know  what  the  court  might  rule ;  that  **  there  was  no  telling 
how  the  damned  court  might  decide,"  and  that  **  Jim  didn't 
want  to  have  any  property";  also  firmly  convince  us  that 
the  respondent,  whether  or  not  he  paid  a  valuable  considera- 
tion, did  it  for  the  purpose  of  assisting  his  brother  to  avoid 
this  judgment. 

It  is  true  that  O'lycary  says,  in  substance,  that  he  knew 
nothing  about  this  affair,  and  that  he  bought  the  land  be- 
cause he  wanted  it,  and  paid  a  valuable  consideration  for 
it ;  and  it  is  no  doubt  true,  as  respondent  states,  that  the 
court  believed  it.  But  while  this  court  will  not  altogether 
disregard  the  judgment  of  the  trial  judge,  from  the  fact  that 
he  has  better  opportunities  of  judging  of  the  credibility  of 
the  witnesses  than  this  court  has,  yet  this  is  an  equitable 
case  and  it  is  the  policy  of  the  law  to  have  it  tried  de  novo  in 
this  court ;  and  when  it  plainly  appears  to  us  that  the  testi- 
mony will  not  sustain  the  findings  of  the  trial  judge,  it  be* 
comes  our  duty  to  find  in  accordance  with  the  impression 
that  the  testimony  makes  upon  us.  The  fact  that  the  res- 
pondent took  the  pains  to  have  the  money  paid  at  the  law- 
yer's office  with  all  due  formality,  and  in  such  a  manner  as 
to  call  the  attention  of  the  lawyer  to  the  details  of  the  pay- 
ment, does  not,  in  otu-  mind,  strengthen  the  respondent's 
case.  Ordinarily,  in  a  transaction  between  two  brothers 
bearing  the  intimate  relation  to  each  other  that  the  testi- 
mony shows  these  brothers  did,  it  would  not  be  considered 
necessary  to  make  this  demonstration.  The  inference  is 
that  it  was  done  for  effect,  and  to  publish  the  bona  fide  ap- 
pearance of  the  transaction. 

As  we  view  the  testimony,  it  plainly  appears  that  the 
transaction  was  a  fraud  upon  these  appellants,  and  the  judg- 
ment of  the  court  will  therefore  be  reversed,  and  the  cause 
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remanded  with  instructions  to  grant  the  relief  prayed  for  in 
the  cross  oomplaiut  of  appellants. 

HoYT,  Scott  and  Stiles,  JJ.,  concur. 


[No.  X509.    Decided  January  14,  1895.] 

C.  T.  CoNOVBR,  Receiver,  Respondent,  v.  Stephen  P.  Hull 
ET  AL.,  Appellants, 

C.  T.  CoNOVER,  Receiver,  Respondent,  v.  Boston  National 
Bank  of  Seattle  et  al.,  Appellants. 

INSOI«VBNT  CORPORATION — PRBFBRBNCBS — DEFAULT  JUDGMENTS. 

The  Stock  and  property  of  an  insolvent  corporation,  or  one  which 
is  practically  in  that  condition,  is  a  trust  fund  for  the  payment  of  its 
debts,  and  such  a  corporation  has  no  right  to  prefer  a  portion  of  its 
creditors  to  the  exclusion  of  others. 

The  fact  that  the  assets  of  a  corporation  are  made  to  exceed  its 
liabilities  by  computing  its  book  accounts  and  bills  receivable  at 
their  face  value,  when  their  actual  value  is  really  less,  is  not  suffi- 
cient to  negative  a  charge  that  the  corporation  is  insolvent. 

Judgment  secured  against  an  insolvent  corporation  by  certain  cred- 
itors, as  the  result  of  information  given  them  by  its  officers  of  the 
insolvency  of  the  concern,  the  pendency  of  the  suits  being  kept  quiet 
until  the  entry  of  judgment,  one  of  the  creditors  holding  back  the 
filing  of  its  complaint  for  that  purpose  by  agreement  with  the  other 
creditor  until  his  service  had  ripened,  shows  such  collusion  between 
the  corporation  and  these  creditors  as  to  constitute  their  judgments 
as  preferences  over  other  creditors. 

Appeal  from  Superior  Court,  King  County. 

Arthur,  Lindsay  &  King  and  Strudwick  &  Peters,   for 
appellants. 

Struve,  Allen,  Hughes  &  McMicken  (  White  &  Munday^ 
of  counsel),  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J. — The  Bennett-Hull  Furniture  Company 

is  a  corporation  organized  under  the  laws  of  the  State  oi 
43-iow 
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Washington,  and  for  the  last  five  years  has  been  engaged  in 
the  furniture  business  in  the  dty  of  Seattle.  Since  its  or- 
ganization H.  J.  Hull  has  been  its  president,  and  H.  F. 
Bennett  its  secretary  and  treasurer,  and  Alonzo  Hull,  vice- 
president,  who  was  at  the  time  of  the  commencement  of  this 
action  one  of  its  trustees.  On  March  13,  1894,  Stephen  P. 
Hull  commenced  an  action  on  a  note  held  by  him,  by  serv- 
ing summons  and  complaint  on  Bennett,  as  secretary  and 
treasurer  of  the  company,  the  service  being  made  on  the 
evening  of  March  13,  1894.  The  next  morning  Mr.  Ben- 
nett notified  the  Boston  National  Bank,  one  of  the  appel- 
lants here,  of  the  service  of  the  papers  in  the  Hull  suit,  and 
on  the  same  day,  March  14,  1894,  the  bank  commenced  its 
action  by  a  similar  service.  .  No  appearance  was  made  by 
the  company  in  either  of  these  actions. 

On  April  3,  1894,  the  company  was  in  default  in  the 
Stephen  P.  Hull  suit,  but  by  agreement  between  his  at- 
torneys and  the  attorneys  of  the  bank,  judgment  was  not 
entered  until  the  next  day,  April  4,  when  the  company  be-  1 

came  in  default  in  the  bank  suit,  and  the  complaints  in  both  1 

cases  were  placed  on  file,  judgment  entered  and  execution 
immediately  issued  and  placed  in  the  hands  of  the  sheriff, 
and  at  once  levied.  By  further  agreement  between  the  at- 
torneys for  Stephen  P.  Hull  and  the  bank,  the  levy  of  the 
Hull  execution  was  returned  as  a  prior  levy.  Said  levj"^  was 
upon  the  entire  stock  and  fixtures  of  the  company,  which 
constituted  the  entire  available  assets  of  the  company,  prac- 
tically all  the  book  accounts  and  bills  receivable  of  any 
value  having  been  previously  assigned  to  the  bank.  On 
April  5,  1894,  application  was  made  by  one  of  the  creditors 
of  the  company  for  the  appointment  of  a  receiver.  On 
April  6,  1894,  before  said  application  was  heard,  Walter  & 
Co.,  a  creditor  of  the  furniture  company,  demanded  pay- 
ment of  its  claim,  represented  by  promissory  notes  some  of 
which  were  not  yet  due,  and  to  enable  suit  to  be  brought 
the  furniture  company  took  up  said  notes  and  gave  a  demand 
note  instead,  upon  which  suit  was  begun  at  once ;  and  on 
the  next  day  the  furniture  company  filed  its  answer  in  said 
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suit,  confessing  judgment,  and  judgment  was  entered  and 
execution  issued  and  levied  immediately. 

On  April  13,  1894,  the  application  for  a  receiver  was 
heard  and  granted,  and  the  receiver  at  once  commenced 
these  actions  to  enjoin  the  appellants  and  defendants  from 
further  proceeding  on  such  judgment  and  execution.  He 
secured  the  decree  that  they  had  no  right  to  the  prior  pay- 
ment out  of  the  property  levied  upon,  to  the  end  that  the 
assets  of  the  insolvent  company  might  be  equitably  distri- 
buted by  the  receiver  among  all  the  creditors  of  said  com- 
pany. Decree  was  rendered  in  favor  of  the  receiver  in  each 
case,  from  which  this  appeal  is  prosecuted. 

Before  adverting  to  the  facts  in  this  case,  we  will  notice 
the  law  propositions  involved.  The  discussion,  especially 
the  oral  argument,  assumed  a  wide  range,  and  counsel  for 
appellants,  with  great  earnestness,  vigor  and  ability,  assault 
what  is  frequently  termed  the  **  trust  fund  theory,"  viz.,  the 
doctrine  enunciated  by  many  of  the  courts  that  the  property 
of  a  corporation  is  a  trust  in  the  hands  of  the  managers  of 
the  corporation  for  the  benefit  of  its  creditors,  insisting  that 
the  theory  is  an  illogical  and  unjust  one,  and  that  there 
should  be  no  distinction  made  in  this  respect  between  the 
property  of  a  corporation  and  the  property  of  an  individual. 
The  respondent  insists  that  this  court  has  allied  itself  with 
the  advocates  of  the  trust  fund  theory  bj'  its  decision  and 
annotmcements  in  the  case  of  Thompson  v.  Huron  Lumber 
Co.,  4  Wash.  600  (  30  Pac.  741 ) .  We  will  not  in  this  con- 
nection discuss  the  question  whether  the  facts  in  that  case 
were  similar  to  those  in  the  one  at  bar.  We  however  held, 
on  the  legal  proposition,  that  a  voluntary  preference  by  an 
insolvent  corporation,  was  void ;  and  that  principle  is  the  es- 
sentially distinguishing  feature  between  the  responsibilities 
and  rights  of  a  corporation  and  a  private  individual. 

A  further  investigation  of  the  subject  and  of  the  author- 
ities contents  us  with  the  rule  announced  in  that  case  ;  and 
we  are  satisfied  that  it  can  be  amply  sustained,  not  only  by 
authority  but  by  the  clearest  principles  of  right  reasoning. 
To  begin  with,  our  statute  law  recognizes  a  distinction  be- 
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tween  the  remedies  of  creditors  as  applied  to  their  dealings 
with  corporations,  by  providing  for  the  appointment  of  re- 
ceivers to  take  charge  of  the  property  of  corporations  under 
certain  circumstances  and  conditions ;  and  of  course,  after 
the  receiver  is  appointed,  the  property  is  in  the  custody  of 
the  court,  and  the  funds  will  be  equitably  distributed  among 
the  creditors.  While  the  liberty  of  a  private  individual  is 
in  this  respect  in  no  wise  circumscribed  or  controlled  by  law 
so  far  as  statutory  enactments  are  concerned,  and  his  cred- 
itors are  left  to  run  a  race  of  energy  to  obtain  a  vantage 
ground. 

The  law  having  made  this  wise  and  equitable  provision, 
it  is  the  duty  of  courts  of  equity  to  see  that  the  pro- 
vision is  carried  out  to  some  practical  eflFect ;  and  the  reason 
for  this  distinction  is  manifestly  a  just  one.  The  creditor  of 
an  individual  debtor  has  more  and  better  opportunities  to 
keep  himself  advised  concerning  his  debtor's  business  and 
financial  standing  ;  there  are  no  limitations  on  the  debtor's 
financial  responsibilities.  It  matters  not  how  little  he  may 
embark  in  the  enterprise,  he  is  individually  responsible  for 
the  debts  which  he  incurs,  no  matter  how  great  the  amount, 
and  the  creditor  can  safely  disregard  the  particular  busi- 
ness in  which  he  is  engaged  and  rely  on  his  individual 
estate  which  he  may  know  to  be  ample  and  which,  with  the 
exception  of  a  small  exemption,  must  respond  to  his  debts. 
All  this  outside  of  the  fact  that  an  individual  is  liable  to  re- 
cuperate his  fortunes  in  the  future,  after  he  has  failed,  and 
that  there  is  hope  of  his  paying  his  debts  as  long  as  he  lives. 
But  not  so  with  a  corporation.  It  is  an  artificial  creature  of 
the  law.  It  is  favored  with  certain  limitations,  and  its  re- 
sponsibilities are  only  such  as  are  made  by  statute.  No  mat- 
ter what  enormous  debts  it  may  incur,  the  stockholders  are 
only  individually  responsible  to  their  creditors  for  the 
amount  of  the  capital  stock  which  they  own,  and  when  the 
indebtedness  incurred  exceeds  the  amount  for  which  the 
stockholders  are  responsible,  then  the  unfortunate  condition 
exists  of  a  debt  for  which  no  one  is  responsible.  If  the  venture 
of  a  corporation  proves  a  successful  one,  the  stockholders 
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receive  the  benefit ;  if  it  prove  unsuccessful,  their  liabilities, 
as  we  have  before  said,  are  limited.  Hence,  it  behooves  the 
law  to  throw  some  additional  safeguards  in  the  interest  of 
creditors  around  a  business  thus  conducted,  for  when  the 
corporation  fails  and  goes  out  of  existence,  all  chance  for 
compensation  to  the  creditor  is  forever  gone.  When  the 
corporation  is  dissolved,  as  it  will  be  dissolved  when  it  no 
longer  is  a  profitable  enterprise,  the  creditor  finds  himself 
struggling  with  a  myth  or  a  nonentity,  and  is  therefore  ab- 
solutely helpless.  There  is  no  sentiment,  either,  in  cases 
of  dissolved  corporations,  which  prompts  the  stockholders  in 
after  years  to  pay  off  the  debts  which  they  incur  in  the  pros- 
ecution of  the  business  of  the  corporation,  as  there  is  in  the 
case  of  individuals ;  and  altogether  it  seems  to  us  that  no 
violence  is  done  in  making  this  sharp  distinction  between 
the  debts  of  an  individual  and  of  a  defaulting  corporation. 

But,  whatever  may  be  said  concerning  the  reason  of  this 
distinction,  it  has  become  so  permanently  engrafted  in  the 
law  that  it  cannot  now  be  disregarded.  It  was  decided  in 
BartUti  V,  Drew,  57  N.  Y.  587,  that  the  assets  of  a  cor» 
poration  are  a  trust  fund  for  the  payment  of  its  debts,  and 
its  creditors  have  a  lien  thereon  and  the  right  to  priority  of 
payment  over  its  stockholders ;  that  where  the  property  of  a 
corporation  had  been  divided  among  its  stockholders  before 
all  its  debts  had  been  paid,  the  judgment  creditor,  after 
the  return  of  an  execution  unsatisfied,  could  maintain  an 
action  in  the  nature  of  a  creditor's  bill  against  the  stock- 
holder to  reach  whatever  was  so  paid ;  and  that  it  was  imma- 
terial whether  the  stockholder  got  it  by  a  fair  agreement  with 
his  associates  or  by  a  wrongful  act. 

In  Hastings  v.  Drew,  76  N.  Y.  9,  the  court  said  : 

**  The  proposition  is  well  settled,  that  the  stock  and  prop- 
erty of  every  corporation  is  to  be  regarded  as  a  trust  fund 
for  the  payment  of  its  debts." 

The  appellants  cite  §  864  of  2  Morawetz  on  Corporations, 
opposing  this  doctrine.  That  section  seems  to  lay  down 
the  general  proposition  that  a  creditor  of  an  insolvent  cor- 
poration is  entitled  to  pursue  the  ordinary  legal  and  equit- 
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able  reme(iies  for  the  enforcement  of  his  claims,  unless  he  is 
restrained  from  doing  so  at  the  suit  of  the  corporation  or 
other  creditors ;  that  he  could  not  be  prevented,  except  by 
instituting  proceedings  for  the  purpose  of  securing  a  general 
distribution  of  the  assets ;  that  an  execution  may  undoubt- 
edly be  levied  upon  the  property  of  a  corporation,  although 
it  may  be  insolvent  at  the  time,  unless  a  receiver  or  assignee 
in  bankruptcy  of  the  company*  s  property  has  been  ap- 
pointed, or  a  restraining  order  has  been  issued  in  a  proceed- 
ing to  wind  up  the  company.  So  far  the  text  does  not  seem 
to  affect  the  principle  which  we  are  discussing  ;  but  the  lat- 
ter part  of  this  section  provides,  or  rather  states  the  rule, 
that  the  appointment  of  a  receiver  or  assignee  in  bankruptcy, 
after  an  execution  has  been  levied  upon  the  property  of  a 
corporation,  would  clearly  not  affect  the  right  of  an  execution 
creditor  to  be  paid  out  of  the  property  levied  upon  ;  and  that» 
outside  of  the  statutes  affecting  the  law  in  such  cases,  the 
general  rule  is  that,  after  the  lien  of  an  attachment  has 
vested  upon  property  of  a  corporation,  it  will  not  be  divested 
by  subsequent  proceedings  for  winding  up  the  company,  un- 
less the  contrary  be  expressly  provided. 

This  proposition  seems  to  be  based  upon  one  case,  viz.. 
In  re  Glen  Iron  Works,  20  Fed.  674,  where  it  was  held  that 
the  lien  of  judgment  creditors  of  an  insolvent  corporation, 
who  had  levied  writs  of  attachment  execution  under  the 
laws  of  Pennsylvania,  was  not  affected  by  the  subsequent 
appointment  of  an  assignee  in  bankruptcy  of  the  corpora- 
tion. We  are  not  aware  what  the  statute  of  Pennsylvania 
was  under  which  this  ruling  was  made,  but  the  announce- 
ment here  does  not  seem  to  reflect  the  sentiment  of  the 
author,  Morawetz,  on  this  interesting  subject,  for,  after 
stating  the  law  as  announced  in  Ringo  v,  Biscoe,  13  Ark. 
563,  which  is  that,  in  the  absence  of  a  statutory  prohibi- 
tion, a  corporation  has  the  same  power  to  make  a  preference 
amongst  its  creditors  as  an  individual,  the  author,  in  §  803. 
in  the  following  vigorous  language,  proceeds  to  give  his 
views  : 

**This  doctrine,  in  the  opinion  of  the  writer,  is  wholly 
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indefensible  on  principle.  The  capital  provided  for  the 
security  of  the  creditors  of  a  corporation  is  a  fund  held  for 
the  benefit  of  all  the  creditors  equally.  That  the  unsecured 
creditors  of  a  corporation  are  entitled  to  an  equal  distribu- 
tion of  the  common  security  has  often  been  recognized  by 
the  courts  of  equity  in  adjusting  the  rights  of  creditors 
among  themselves  and  in  relation  to  the  company's  share- 
holders. After  a  corporation  has  become  insolvent,  and  has 
ceased  to  carry  on  business,  the  rights  of  its  creditors  be- 
come fixed.  If  a  corporation,  whose  assets  are  not  suffi- 
cient to  satisfy  all  of  its  creditors  in  full,  can  prefer  certain 
creditors,  leaving  others  unpaid,  this  must  be  by  virtue  of  a 
power  reserved  by  implication  to  the  company  and  its 
agents.  But  this  power  cannot  justly  be  included  in  the 
general  powers  of  management  which  a  corporation  must 
necessarily  possess  over  its  property  in  order  to  carry  on  its 
business  and  further  the  purposes  for  which  the  company 
was  formed.  The  purposes  of  a  corporation  are  not 
furthered  in  any  manner  by  giving  it  or  its  agents  the 
power,  after  the  company  has  become  insolvent  and  has 
ceased  to  carry  on  business,  and  after  its  shareholders  have 
lost  their  interests  in  the  corporate  estate,  to  prefer  a  por- 
tion of  the  creditors,  according  to  interest  or  mere  whim, 
and  to  pay  their  claims  in  full,  leaving  the  others  wholly 
without  redress.'* 

And,  indeed,  this  doctrine  does  seem  to  be  so  entirely  with- 
out reason  as  to  be  properly  characterized  as  monstrous. 
When  we  come  to  think  that  this  preferred  distribution  is 
made  by  the  managers,  who  represent  the  stockholders  who 
are  in  no  way  responsible  for  the  debt,  or  at  least  that  por- 
tion of  it  which  is  in  excess  of  their  liabilities,  why  should 
they,  thus  disinterested,  be  allowed  to  confer  these  benefits 
upon  favorites  to  the  exclusion  of  the  rights  of  other  honest 
creditors  who  have  helped  to  furnish  the  means  which  con- 
constituted  the  very  fund  which  is  now  being  distributed  to 
the  exclusion  of  their  interests?  Certainly,  it  is  but  a  just 
provision  of  law  which  holds  that  this  fund,  under  such  a 
condition,  must  be  held  intact  as  a  trust  fund  for  the  equal 
benefit  of  all  the  creditors.  The  author  above  referred  to, 
after  asserting  that  the  doctrine  that  the  corporation  may 
prefer  certain  creditors  at  the  expense  of  others  was  first  an- 
nounced in  Catlin  v.  Eagle  Bank^  6  Conn.  233,  proceeds  to 
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say  that  it  is  a  doctrine  which  is  at  variance  with  the  whole 
theory  of  the  law  concerning  the  rights  of  creditors  of  insolv- 
ent corporations,  and  that  it  is  contrary  to  the  plainest  prin- 
ciples of  justice  ;  citing  Robins  v.  Embry^  i  Smedes  &  M. 
Ch.  207 ;  Richards  v.  New  Hampshire  Ins.  Co.,  43  N.  H. 
263  ;  Hightawer  v.  MusHan,  8  Ga.  506  ;  Marr  v.  Bank  of 
West  Tennessee,  4  Coldw.  471. 

One  of  the  earliest  American  cases  sustaining  the  trust 
fund  doctrine  was  Wood  v.  Dummer,  3  Mason,  308.  The 
opinion  was  written  by  Judge  Story,  and  among  other  things 
the  learned  judge  says: 

**  It  appears  to  me  very  clear,  upon  general  principles  as 
well  as  the  legislative  intention,  that  the  capital  stock  of 
banks  is  to  be  deemed  a  pledge  or  trust  fund  for  the  payment 
of  the  debts  contracted  by  the  bank.  *  *  *  Credit  is 
universally  given  to  this  fund  by  the  public,  as  the  only 
means  of  repayment.  During  the  existence  of  the  corpora- 
tion it  is  the  sole  property  of  the  corporation,  and  can  be  ap- 
plied only  according  to  its  charter,  that  is,  as  a  fund  for 
payment  of  its  debts  upon  the  security  of  which  it  may  dis- 
count and  circulate  notes.  Why,  otherwise,  is  any  capi- 
ital  stock  required  by  our  charters?  If  the  stock  may, 
the  next  day  after  it  is  paid  in,  be  withdrawn  by  the 
stockholders,  without  payment  of  the  debts  of  the  corpora- 
tion, why  is  its  amount  so  studiously  provided  for,  and  its 
paj'^ment  by  the  stockholders  so  diligently  required?  To 
me  this  point  appears  so  plain  upon  principles  of  law,  as 
well  as  common  sense,  that  I  cannot  be  brought  into  any 
doubt,  that  the  charters  of  our  banks  make  the  capital  stock 
a  trust  fund  for  the  pa3rment  of  all  the  debts  of  the  corpora- 
tion. *  *  On  a  dissolution  of  the  corporation,  the  bill- 
holders  and  the  stockholders  have  each  equitable  claims, 
but  those  of  the  bill-holders  possess,  as  I  conceive,  a  prior 
exclusive  equity  ;**  citing  Vase  v.  Grant,  15  Mass.  505 ; 
Spear  v.  Grant,  16  Mass.  9 ;  and  some  English  cases,  viz., 
Taylor  v.  Plumer,  3  Maule  &  S.  562,  and  HUl  v.  Simpson,  7 
Ves.  152. 

In  Taylor  on  Private  Corporations,  §  655,  the  author  says : 

**  There  seems  to  be  no  longer  the  slightest  question  as  to 
the  firm  establishment  of  this  doctrine;*'  citing  Sanger  v. 
Upton,  91  U.  S.  56,  where  the  court  sa5rs  :     **  The  capital 
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stock  of  an  incorporated  company  is  a  fund  set  apart  for  the 
payment  of  its  debts.  It  is  a  substitute  for  the  personal 
liability  which  subsists  in  private  copartnerships.  When 
debts  are  incurred,  a  contract  arises  with  the  creditors  that  it 
shall  not  be  withdrawn  or  applied,  otherwise  than  upon  their 
demands,  until  such  demands  are  satisfied.  The  creditors 
have  a  lien  upon  it  in  equity." 

It  would  seem  to  us  that,  if  this  statement  be  true,  that  the 
creditors  have  a  lien  upon  the  property  which  comprises 
this  fund,  such  lien  would  be  absolutely  worthless,  if  the 
stockholders  through  their  managers  were  allowed  to  disburse 
the  property  through  the  medium  of  preferred  creditors.  Mr. 
Pomeroy,  in  his  work  on  Equity  Jurisprudence,  2d  vol.,  § 
1046,  in  discussing  the  question  of  trust  funds,  says  courts 
regard  property  of  private  corporations,  especially  after  their 
dissolution,  as  a  trust  fund  in  favor  of  creditors ;  citing  Wood 
V,  Dumtner,  supra,  and  many  other  cases. 

*  *  These  statements,  *  *  says  the  author,  *  *  may  be  sufficiently 
accurate  as  strong  modes  of  expressing  the  doctrine  that 
such  property  is  a  fund  sacredly  set  apart  for  the  payment  of 
partnership  and  corporation  creditors,  before  it  can  be  ap- 
propriated to  the  use  of  the  individual  partners  or  corpora- 
tors, and  that  the  creditors  have  a  lien  upon  it  for  their  own 
security  ;  but  it  is  plain  that  no  constructive  trust  can  arise 
in  favor  of  the  creditors  unless  the  partners  or  directors, 
through  fraud  or  a  breach  of  fiduciary  duty,  wrongfully  ap- 
propriate the  property,  and  acquire  the  legal  title  to  it  in 
their  own  names,  and  thus  place  it  beyond  the  reach  of  cred- 
itors through  ordinary  legal  means." 

We  cite  this  statement  of  Pomeroy  for  the  reason  that  it 
is  noticed  and  commented  upon  as  opposing  the  trust  fund 
doctrine,  by  the  supreme  court  of  the  United  States  in  Hoi- 
lins  V.  Brietfield  Coed  &  Iron  Co.,  150  U.  S.  371  ( 14  Sup. 
Ct.  127  )  ;  but  while  the  learned  author,  Pomeroy,  in  deal- 
ing exclusively  with  names,  says  that  the  expression  of  trust 
in  such  cases  is  mostly  metaphorical  and  that  there  is  certainly 
nothing  in  the  relation  resembling  a  constructive  trust,  he  has 
announced  the  doctrine  that  the  creditors  have  a  Hen  upon 
the  funds  for  the  payment  of  their  debts,  and  so  long  as  that 
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fact  exists  the  substance  of  the  trust  fund  theory  is  main- 
tained, no  matter  by  what  name  it  may  be  called,  whether 
it  be  a  trust  fund,  a  constructive  trust,  or  what  not. 

Judge  Story,  in  2  Story's  Equity  Jurisprudence,  §  1252^ 
discussing  this  question,  says : 

**  Perhaps  to  this  same  head  of  implied  trusts  upon  pre- 
sumed intention  (although  it  might  equally  well  be  deemed 
to  fall  under  the  head  of  constructive  trusts  by  operation  of 
law) ,  we  may  refer  that  class  of  cases  where  the  stock  and 
other  property  of  private  corporations  is  deemed  a  trust  fund 
for  the  payment  of  the  debts  of  the  corporation ;  so  that  the 
creditors  have  a  lien  or  right  of  priority  of  payment  on  it,  in 
preference  to  any  of  the  stockholders  in  the  corporation. 
Therefore  if  a  corporation  is  dissolved,  the  contracts  of  such 
corporations  are  not  thereby  deemed  extinguished,  but  they 
survive  the  dissolution  of  the  corporation.  *  *  *  This, 
however,  is  a  remedy  which  can  be  obtained  in  equity  only  ^ 
for  a  court  of  common  law  is  incapable  of  administering  any 
just  relief,  since  it  has  no  power  of  bringing  all  the  proper 
parties  before  the  court,  or  of  ascertaining  tiie  full  amount 
of  the  debts,  the  mode  of  contribution,  the  number  of  the 
contributors,  or  the  cross  equities  and  liabilities  which  may 
be  absolutely  required  for  a  proper  adjustment  of  the  rights 
of  all  parties  as  well  as  of  the  creditors." 

If  the  theory  of  the  appellants  were  true,  that  the  trustees 
of  the  corporation  could  prefer  its  creditors,  and  if  they  can 
prefer  them  at  all  they  can  prefer  them  to  the  extent  of  alL 
the  funds  of  the  corporation,  the  court  of  equity  before 
whom  the  case  was  brought  for  adjustment  would  sit  help- 
less and  with  empty  hands  ;  for  it  would  be  but  a  mockery  of 
justice  to  bring  the  affairs  of  an  insolvent  corporation  to  a 
court  for  adjustment  and  distribution  when  all  the  substance 
of  the  corporation  had  been  transferred  to  the  pocket  or  till 
of  the  favored  creditor.  The  supreme  court  of  the  United 
States,  in  Curran  v.  State  of  Arkansas,  15  How.  304,  in 
arguing  this  proposition  and  discussing  the  rights  of  the 
bank,  says : 

**  That  the  charter,  followed  by  the  deposit  of  the  capital 
stock,  amounted  to  an  assurance,  held  out  to  the  public  by 
the  state,  that  any  one  who  should  trust  the  bank  might 
rely  on  that  capital  for  payment,  we  cannot  doubt.     And 
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when  a  third  person  acted  on  this  assurance,  and  parted  with 
his  property  on  the  faith  of  it,  the  transaction  had  all  the 
elements  of  a  binding  contract,  and  the  state  could  not  with- 
draw the  fiind,  or  any  part  of  it,  without  impairing  its  obli- 
gation.** 

And  so  it  is  with  the  corporations  in  this  state.  Parties 
who  deal  with  these  corporations  under  the  law  rely  exclu- 
sively upon  the  funds  of  the  corporation,  recognizing  the  fact 
that  they  have  no  redress  upon  the  private  means  of  the 
stockholders  ;  and  every  principle  of  fair  dealing  demands, 
under  such  circumstances,  that  the  fund  upon  which  they 
rely  and  to  which  they  extend  their  credit  should  be  held  as 
a  sacred  trust,  and  equitably  and  justly  distributed  by  the 
court  for  their  benefit. 

The  same  doctrine  was  announced  in  Sanger  v,  Upton,  91 
U.  S.  56.     In  Perry  on  Trusts,  §  242,  the  author  says  : 

**  Analogous  to  the  gift  or  sale  of  the  trust  property  by 
trustees  is  the  right  of  dealing  with  its  property  by  a  corpo- 
ration. A  corporation  holds  its  property  in  trust,  first,  to 
pay  its  creditors,  and  second,  to  distribute  to  its  stockhold- 
ers/wm/a.'* 

In  Wait  on  Insolvent  Corporations,  §  162,  is  found  the 
following  tersely  expressed  opinion  : 

**The  rule  that  the  property  of  a  corporation  is  a  trust 
fund  to  be  applied  for  the  equal  benefit  of  all  its  creditors,  is, 
as  we  have  seen,  constantly  struggling  for  recognition  in  the 
cases.  The  funds  of  a  corporation  may  be  regarded  as 
pledged  exclusively  for  the  payment  of  the  debts  of  the  cor- 
poration. The  private  property  of  the  stockholders  is  not 
liable,  nor  is  there  at  common  law  any  individual  responsi- 
bility on  the  part  of  the  directors  for  corporate  obligations. 
The  corporate  property  is,  then,  the  sole  source  to  which  the 
creditors  must  resort.  The  assets,  as  we  have  seen,  might 
properly  be  considered  as  a  special  fund  or  property,  set 
apart  in  law,  in  lieu  of  the  private  property  of  the  corpora- 
tors, to  which  resort  may  be  had  for  the  payment  of  the  debts 
of  the  corporation.  The  directors  and  managers  of  an  in- 
solvent corporation  are  regarded  as  trustees  of  the  corporate 
funds,  and  for  that  reason  should  make  a  pro  rata  distribu- 
tion among  the  various  creditors,  and  hence  it  has  been  held 
that  the  trustees  will  not  be  permitted  to  prefer  debts  for 
which  they  are  themselves  personally  liable.     The  struggle, 
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both  in  the  statutes  and  in  the  cases,  has  been  to  suppress 
preferences,  which  are  justly  regarded  as  a  crying  evil  with 
which  our  insolvency  and  bankruptcy  laws  seem  inadequate 
to  cope.  A  court  of  equity,  it  may  be  observed,  will  inter- 
fere and  appoint  a  receiver  of  a  bank  when  the  officers  have 
been  making  preferential  payments.  While  the  existence  of 
the  right  of  a  failing  debtor  to  prefer  one  creditor  to  another 
in  the  distribution  of  his  property  has  often  been  regretted, 
it  is  recognized  both  in  courts  of  law  and  of  equity.  Cases 
may  be  cited  upholding  the  right  of  a  corporation,  un- 
restricted by  statute,  to  make  a  preferential  assignment.  The 
rule  is  quite  firmly  established.  The  practical  working  of 
the  rule  sustaining  corporate  preferences  is  monstrous.  The 
unpreferred  creditors  have  only  a  myth  or  a  shadow  left  to 
which  resort  can  be  had  for  payment  of  their  claims ;  a  soul- 
less, fictitious,  unsubstantial  entity  that  can  be  neither  seen 
nor  found.  The  capital  and  assets  of  the  corporation,  the  cred- 
itors* trust  fund,  may,  under  this  rule,  be  carved  out  and  ap- 
portioned among  a  chosen  few,  usually  the  family  connections 
or  immediate  fnends  of  the  officers  making  the  preference. 
This  rule  of  law  is  entitled  to  take  precedence,  among  the 
many  reckless  absurdities  to  be  met  with  in  the  cases  affect- 
ing corporations,  as  being  a  manifest  travesty  upon  natural 
justice.'* 

This  langua^^e.  though  seemingly  turgid  and  vehement, 
is,  notwithstanding,  we  think,  justified  by  the  injustice 
which  is  frequently  effected  by  sustaining  the  rule  criti- 
cised. 

In  Rouse,  Trustee,  v.  Merchants^  National  Bank,  46  Ohio 
St.  493  (22  N.  E.  293) ,  it  was  held  that  a  corporation,  after 
it  had  become  insolvent  and  ceased  to  prosecute  the  objects 
for  which  it  was  created,  could  not,  by  giving  some  of  its 
creditors  mortgages  on  the  corporate  property  to  secure  an- 
tecedent debts,  without  other  consideration,  create  valid  pre- 
ferences in  their  behalf  over  the  other  creditors,  or  over  the 
general  assignment  thereafter  made  for  the  benefit  of  credit- 
ors. This  case,  it  seems  to  us,  is  on  a  level  with  the  case 
under  consideration.  It  is  true  that  the  corporation  in  that 
instance  was  insolvent,  but  as  we  shall  hereafter  see,  the  cor- 
poration in  the  case  at  bar,  as  we  view  it,  was  practically  in- 
solvent, also.     In  the  case  above  referred  to  the  court  said : 
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**Itis  obvious,  that  the  corporate  property  cannot  with 
propriety  be  said  to  be  owned  by  the  corporation,  in  the 
sense  of  ownership  as  applied  to  property  belonging  to  nat- 
ural persons.  The  latter  may  without  restriction  acquire 
and  dispose  of  property  for  any  lawful  purpose,  while  both 
the  power  of  acquisition  and  disposition  of  the  former  are 
limited  to  special  objects  already  mentioned.  The  corpor- 
ate property  is  in  reality  a  ftmd  set  apart  to  be  used  only  in 
the  attainment  of  the  objects  for  which  the  corporation  was 
created,  and  it  cannot  lawfully  be  diverted  to  any  other  pur- 
pose. As  soon  as  acquired,  it  becomes  impressed  with  the 
character  of  a  trust  fund  for  that  purpose,  and  the  share- 
holder or  creditor  may  interpose  to  prevent  its  diversion 
from  the  objects  of  the  incorporation,  injurious  to  him." 

To  the  same  eflFect  are  a  very  large  majority  of  the  cases 
that  have  been  adjudicated  on  this  subject.     It  must  be  ad- 
mitted that  there  are  courts  .which  have  held  the  contrary 
doctrine,  and  the  cases  of  HoUins  v.  Brietfield,  etc.,  Co,,  su^ 
pra,  and   Vamum  v.  Hart,  119  N.  Y.  loi  (23  N.  E.  183), 
are  notable  instances ;  but  with  the  most  profound  respect 
for  the  United  States  supreme  court,  we  are  unable  to  en- 
dorse the  logic  of  their  decision  in  the  case  last  mentioned^ 
and  think  that  the  result  of  such  logic  would  be  to  destroy 
the  efficacy  of  statutory  law  which  is  made  distinguishing 
the  collection  of  debts  from  private  individuals  from  the  col- 
lection of  debts  from  insolvent  corporations.     It  is  insisted 
by  the  court  in  Hollins  v.  Brierfield,  etc,,  Co.,  that  the  doc- 
trine of  trust  frinds  is  not  to  be  disregarded,  but  that  it  only 
attaches  after  the  corporation  has  actually  become  insolvent,, 
and  the  property  of  the  corporation  has  passed  into  the  hands 
of  the  court  through  its  agent,  the  receiver.    This,  as  we  have 
said  before,  it  seems  to  us  would  practically  destroy  the  doc- 
trine altogether,  and  render  the  appointment  of  a  receiver 
for  the  purpose  of  justly  distributing  the  estate  of  the  in- 
solvent corporation  a  useless  task.     And  it  is  opposed  to  the 
rule  announced  by  this  court  in   Thompson  v.  Huron  Lum- 
ber Co, ,  supra,  that  *  *  when  a  corporation  has  reached  a  point 
where  its  debts  are  equal  to  or  greater  than  its  property, 
and  it  cannot  pay  in  the  ordinary  course,  and  its  business  is 
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no  longer  profitable,  it  ought  to  be  wound  up  and  its  assets 
distributed." 

Discussing  the  case,  then,  upon  the  theory  that  an  insolv- 
ent corporation  has  no  right  to  prefer  creditors,  two  ques- 
tions are  presented  :  (i)  Was  this  corporation  insolvent  at 
the  time  these  judgments  were  obtained  ;  and  (2)  was  there 
collusion  between  the  corporation  and  the  judgment  credit- 
ors. On  the  first  proposition,  we  think  the  corporation  was 
practically  insolvent  at  the  time  these  actions  were  com- 
menced. It  is  true  that,  according  to  the  showing  made  to 
the  bank  of  the  company's  business,  the  assets  exceeded  the 
liabilities  ;  but  the  book  accounts  and  bills  receivable  were 
computed  at  their  face  value,  and  every  business  man 
knows  that  such  a  computation  falls  far  short  of  representing 
the  actual  assets  of  a  mercantile  establishment ;  and  the  re- 
sult in  this  instance  abundantly  proves  the  unreliability  of 
the  showing  made.  Hence  the  anxiety  to  maintain  these 
preferences. 

We  are  also  of  the  opinion  that  the  testimony,  construed 
by  the  light  of  all  the  circumstances,  shows  a  collusion  be- 
tween the  corporation  and  the  judgment  creditors.  Accord- 
ing to  all  the  testimony  the  business  had  been  a  losing  one 
for  several  months ;  debts  were  pressing,  which  the  com- 
pany was  unable  to  pay  ;  and  it  is  noteworthy  that  the  first 
action  which  was  instituted  was  instituted  by  Stephen  P. 
Hull,  the  father  of  H.  J.  Hull,  who  was  the  president  of  the 
corporation  ;  and  that  the  plaintifi"  in  the  action  was  the 
brother  of  Alonzo  Hull,  who  was  a  trustee  and  vice  presi- 
dent of  the  corporation,  and  who  was  really  the  moving  fac- 
tor in  the  suit,  he  having  brought  the  suit  as  agent  for  his 
brother.  Most  confidential  relations  may  be  presumed  to 
have  existed  between  the  plaintiff  and  defendant,  and  under 
ordinary  circumstances  a  father  would  be  the  last  person  to 
take  the  initiative  in  instituting  legal  proceedings  against 
the  interests  of  the  son,  especially  when  under  the  circum- 
stances such  proceedings  would  surely  inaugurate  a  series  of 
suits  which  could  but  result  in  financial  ruin. 

This  case  strikingly  presents  the  pernicious  doctrine  con- 
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tended  for  that  a  corporation,  under  the  circumstances,  has 
a  right  to  prefer  its  creditors.  The  vice  president  and  trus- 
tee of  the  companj',  who  is  presumed  to  know  all  about  its 
condition,  brings  the  action  at  a  critical  juncture  for  his 
brother,  and  serves  the  summons  on  the  president  of  the 
company,  who  is  the  son  of  the  claimant  and  nephew  of  the 
agent.  No  complaint  was  filed  and  the  service  was  practi- 
cally a  secret  one,  and  the  claim  could  go  to  judgment  and  a 
preference  lien  be  established  before  other  creditors  were 
aware  that  the  fund  was  in  danger ;  the  practical  result 
would  be  the  same  as  if  the  corporation  had  confessed  judg- 
ment in  favor  of  the  claimant. 

While  there  is  no  law,  either  civil  or  moral,  which  will  de- 
prive a  citizen  of  his  legal  remedies  against  a  corporation 
which  is  owned  and  controlled  by  his  relatives,  yet  the  cir- 
cumstances of  this  case  convince  us  that  the  managers  of  the 
corporation  were  satisfied  that  they  could  not  weather  the 
financial  storm  which  had  overtaken  them,  and  they  pro- 
posed to  make  their  relatives  good  at  the  expense  of  the 
other  creditors.  The  next  morning  after  the  service  of  the 
Hull  summons,  the  secretary  of  the  company  notified  the 
appellant  bank  of  the  commencement  of  the  Hull  suit,  and 
immediately  the  bank  commenced  suit  by  serving  summons 
in  the  same  manner  in  which  it  had  been  served  in  the  Hull 
suit.  No  notification  was  given  to  any  other  creditors,  al- 
though some  of  them  were  engaged  in  business  in  the  same 
block  in  which  the  business  of  the  defaulting  corporation 
was  carried  on. 

It  is  insisted  upon  by  the  appellants  that  as  long  as  a  cor- 
poration does  no  afl&rmative  act  to  assist  the  creditors  to  ob- 
tain their  judgment,  no  inference  of  collusion  can  be  drawn, 
and  that  the  obligation  does  not  attach  to  make  a  helpless  or 
dilatory  fight  on  a  suit  to  which  there  is  no  defense.  Cer- 
tainly we  think  it  was  not  the  duty,  or  even  the  right,  of 
this  corporation  to  expend  its  funds  in  unavailing  litigation  ; 
but  the  company  did  some  affirmative  act,  in  the  case  of  the 
bank  at  least.  It  discriminated  in  favor  of  the  bank  in  the 
knowledge  it  imparted  of  its  real  condition.      It  affirma- 
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lively  notified  it  of  that  condition,  which  resulted  in  the 
bank  commencing  proceedings  to  secure  its  indebtedness. 
And  if  the  theory  of  the  appellants  should  be  sustained,  no 
matter  what  the  intention  was,  the  practical  result  would  be 
that  by  reason  of  this  affirmative  action  of  the  company,  the 
bank  would  recover  its  whole  claim  to  the  exclusion  of  the 
rights  of  the  other  creditors. 

Of  course,  there  is  no  absolute  or  definite  proof  here  that 
there  was  an  attempt  to  prefer.  The  company  did  not  say 
to  Hull  and  the  bank,  **  We  want  to  prefer  you,"  and  they 
probably  did  not  say  in  so  many  words  that  they  wanted  to 
be  preferred ;  but  the  bank  at  least  was  fiunished  by  the 
company  with  data  sufficient  to  inspire  desire  in  it  to  be  pre- 
ferred, and  its  prompt  and  vigorous  action  in  response  to 
that  information  speaks  with  more  emphasis  than  any  meie 
form  of  words. 

In  Giddings  v,  Dodd,  i  Dill.  ii6,  it  was  held  that  credit- 
ors who  receive  an  illegal  preference  are  liable  to  the 
assignee  of  the  bankrupt,  and  that  the  intent  of  the  debtor 
to  give,  and  of  the  creditor  to  secure,  an  unauthorized 
preference  may  be  shown  by  circumstances.  Of  course  this 
must  be  true,  for  such  intentions  could  never  be  proven. 

In  Buchanan  v.  Smithy  i6  Wall.  277,  it  was  held  that  & 
creditor  has  reasonable  cause  to  believe  his  debtor  insolvent 
when  such  state  of  facts  is  brought  to  his  notice  respecting 
the  affairs  and  pecuniary  condition  of  his  debtor  as  woilld 
lead  a  prudent  business  man  to  the  conclusion  that  he,  the 
debtor,  is  unable  to  meet  his  obligations  as  they  mature  in 
the  ordinary  course  of  business.  It  is  insisted  by  the  ap- 
pellants that  the  doctrine  announced  in  this  case  was  over- 
turned in  Wz/son  v.  City  Bank,  17  Wall.  473.  There  were 
some  announcements  made  in  Btichanan  v.  Smith,  which 
seem  to  have  been  overruled  in  Wilson  v.  City  Bank,  aU 
though  the  court  undertook  to  distinguish  that  case  fi:om 
the  case  of  Buchanan  v.  Smith,  The  principal  correction, 
however,  made  by  the  court  to  the  principles  stated  in  the 
former  case  was  as  to  the  necessity  of  any  affirmative  action 
on  the  part  of  the  bankrupt  to  prevent  the  judgment  and 
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levy ;  it  having  been  announced  in  Bttchanan  v.  Smith  that 
a  debtor  who  suffers  his  property  to  be  seized  on  execution, 
when  knowing  himself  to  be  insolvent,  should  apply  for  the 
benefit  of  the  bankrupt  act ;  and  the  court  in  Wilson  v.  City 
Bank  decides  that  there  is  no  legal  obligation  on  the  debtor 
to  file  a  petition  to  prevent  the  judgment  and  levy,  and  that 
a  failure  to  do  so  is  not  sufficient  evidence  of  an  intention 
to  give  a  preference  to  the  judgment  creditor  and  to  defeat 
the  operation  of  the  bankrupt  law.  But  the  court  in  the 
latter  case  sajrs  that :  **  Very  slight  circumstances,  however, 
which  tend  to  show  the  existence  of  an  affirmative  desire  on 
the  part  of  the  bankrupt  to  give  a  preference  or  to  defeat 
the  operation  of  the  act,  may,  by  giving  color  to  the  whole 
transaction,  render  the  lien  void ;"  and  that  these  special 
circumstances  must  be  left  to  decide  each  case  as  it  arises. 

In  Littley  Assignee  v.  Alexander^  21  Wall.  500,  it  was 
held  that  when  the  issue  to  be  decided  is  whether  a  judg- 
ment against  an  insolvent  was  obtained  with  a  view  to  give 
a  preference,  the  intention  of  the  bankrupt  is  the  turning 
point  of  the  case,  and  all  the  circumstances  which  go  to 
show  such  intent  should  be  considered.  In  that  case  the 
insolvent  debtor  gave  his  son  and  niece  notes  for  an  old  debt 
so  as  to  enable  them  to  procure  judgments  before  his  other 
creditors  ;  and  it  was  held  that  the  preference  growing  out 
of  the  transaction  was  void. 

In  Denny  v.  Dana,  2  Cush.  160  (48  Am.  Dec.  655),  it 
was  held  that  a  preference  will  be  avoided,  if  made  by  one 
who  is  insolvent  with  intent  to  give  a  preference  to  a  credi- 
tor who  had  a  reasonable  belief  that  the  debtor  was  insol- 
vent or  in  contemplation  of  insolvency ;  and  that  the  in- 
tent to  give  a  preference  would  be  inferred  where  such 
preference  was  the  natural  and  probable  result  of  the  acts 
done. 

As  we  have  before  said,  the  preference  established  by  the 
bank  in  this  case,  if  the  result  of  the  litigation  is  to  estab- 
lish a  preference,  which  is  what  the  bank  maintains  here, 
was  the  direct  result  of  the  act  of  the  corporation  in  inform- 
ing it  of  the  commencement  of  the  suit  by  Hull.  It  also- 
44-iow 
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appears  that  when  the  company  was  in  default  in  the  Hull 
suit  an  agreement  was  made  between  the  attorneys  of  Hull 
and  the  attorneys  of  the  bank  that  judgment  should  not  be 
entered  in  the  Hull  suit  until  the  next  day,  when  the  com- 
pany would  become  in  default  in  the  bank  suit ;  and  the 
complaints  in  both  cases  were  placed  on  file,  judgments 
entered  and  executions  immediately  issued  and  placed  in  the 
hands  of  the  sheriff  and  at  once  levied. 

An  affidavit  setting  up  this  state  of  &cts  was  objected  to 
and  excluded  by  ruling  of  the  court.  We  think  that  this 
testimony  should  not  properly  have  been  excluded  ;  that  it 
was  one  of  the  circumstances  tending  to  show  a  collusion 
and  a  suppression  of  knowledge,  so  far  as  the  public  was 
concerned,  until  the  judgment  of  the  bank  could  be  ob- 
tained. 

All  the  drcumstantes  surrounding  this  litigation  convince 
us  that  the  insolvent  condition  of  this  company  was  known 
to  the  appellants ;  that  there  was  a  desire  on  the  part  of  the 
company  to  prefer  these  appellant  creditors,  and  that  the 
condition  of  the  company  was  made  known  to  them  for  the 
express  purpose  of  warning  them  that  they  should  not  de- 
lay in  the  commencement  of  their  actions ;  and  that  the 
result  of  this  knowledge  and  action  on  the  part  of  the  com- 
pany and  of  these  appellants  was  to  obtain  liens  upon  the 
property  of  this  corporation  in  fraud  of  the  rights  of  other 
creditors. 

The  judgment  will,  therefore,  be  affirmed. 

HOYT  and  Stii^es,  JJ.,  concur. 


GRUNBWALD  v.  WEST  COAST  GROCERY  CO.       691 

Dec  1894.]  Opinion  of  the  Court — Stiles,  J. 


[No.  Z580.    Decided  December  xo,  1894.] 

The  Town  of  Ocosta,  Respondent,  v.  C.  K.  Redpield, 
AppeUant. 

Appeal  from  Superior  Court,  Chehalis  County. 

J.  B.  Bridges,  for  appellant 
George  D,  Schofield,  for  respondent. 

Ptr  Cufiam. — ^The  respondent  moves  the  conrt  to  dismiss  the  ap- 
peal in  this  case,  for  the  reasons,  among  others,  that  the  appellant's 
brief  has  not  been  served  nor  filed ,  and  that  the  cecord  on  appeal 
has  not  been  sent  to  this  court.  These  two  embrace  the  fnrther 
ground  asserted  that  the  appeal  has  not  been  diligently  prosecuted. 

It  appearing  that  the  time  prescribed  by  law  for  filing  briefs  and 
sending  up  the  transcript  in  this  cause  had  expired  prior  to  the  fil- 
ing of  this  motion ;  and  it  further  appearing  that  said  briefs  and 
transcript  have  not  yet  been  filed  in  this  court,  and  appellant  offer- 
ing no  excuse  for  such  delays,  the  motion  will  be  sustained. 


lObWl 
[Na  15x0.    Decided  December  17, 1894.]  *li»ioil 

Kari,  Von  K.  Grunewald  et  ai,.,  Appellants,  v.  West       -^^ 
Coast  Grocery  Company,  Respondent. 

Appeal  from  Superior  Court,  Pierce  County, 

John  Leo  and  Cass  &  Lueders,  for  appellants. 

Frederick  A.  Brown  {John  D.  Fletcher,  of  counsel),  for 
respondent. 

Stilbs,  J. — ^The  notice  of  appeal  in  this  proceeding  was  given  in 
open  court  June  4,  1894,  and  it  appearing  that  the  appeal  bond  was 
not  filed  until  June  16,  the  appeal  became  ineffectual,  this  court  has 
no  jurisdiction  to  entertain  it,  and  it  must  be  dismissed.  Judgment 
for  costs  only  against  the  intervenors  Cass  and  IfCuders,  the  respond- 
ent having  accepted  a  voluntary  dismissal  as  to  the  only  other  ap- 
pellant, Rosa  Von  K.  Grunewald. 

Dunbar,  C.  J.,  and  Scott  and  Hoyt,  JJ.,  concur. 
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ACCESSORY.    See  Crimikai«  I^aw,  i6;  Homicide,  7. 
ACCORD  AND  SATISFACTION.    See  PaymbnT,  i. 

ACKNOWLEDGMENT. 

By  Attorney  in  Fact—Sufficiency  of,  A  certificate  of  acknowl- 
edgment to  a  mortgage  executed  by  husband  and  wife,  the 
latter  by  power  of  attorney,  after  setting  out  the  appear- 
ance and  acknowledgment  by  the  husband,  continued  in 
the  following  manner :  '*And  I  do  further  certify  that  per- 
sonally appeared  Peter  Voorhees,  personally  known  to  me 
to  be  the  same  person  whose  name  is  subscribed  to  the  with- 
in instrument  as  the  attorney  in  fact  of  Mary  A.  Voorhees, 
his  wife,  and  the  said  Peter  Voorhees  duly  acknowledged  to 
me  that  he  subscribed  the  name  of  Mary  A.  Voorhees  there- 
to as  principal,  and  his  own  name  as  attorney  in  fact,  and 
that  said  Peter  Voorhees  acknowledged  to  me  that  he  exe- 
cuted the  same  freely  and  voluntarily,  and  for  the  uses  and 
purposes  therein  mentioned.*'  Held,  that  such  certificate 
shows  a  sufficient  acknowedgment  by  the  husband  in  behalf 
of  the  wife,  as  well  as  in  his  own  behalf. — Richmond  v, 
Voorhees 316 

See  Deeds,  3, 4 ;  Evidence,  3. 

ACTION.  See  Assignment  for  BENEirr  of  creditors,  i  ; 
Attachment,  7;  Corporations,  2;  Deeds,  10;  Ex- 
ecutors AND  Administrators,  3 ;  Statutes,  i. 

ADOPTION.    See  Wills,  4. 

ADVERSE  POSSESSION. 

1.  Evidence — Common  Repute,  Adverse  possession  may  be 
established  by  proof  that  the  premises  in  controversy  were 
generally  reputed,  in  the  community  where  situated,  to  be- 
long to  the  party  setting  up  such  claim  of  title. — McAuliff 
V,  Parker 141 

a.  What  Possession  Sufficient,  Possession  by  the  grantee  in  a 
deed  to  land  placed  in  escrow,  but  never  delivered,  and  that 
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of  the  grantee's  agents,  is  the  possession  of  the  grantor  for 
the  purposes  of  adverse  possession. — Id. 141 

3.  Evidence — Comnum  Repute,  Adverse  possession  cannot  be 
established  by  proof  of  a  general  understanding  in  the  com- 
munity that  the  propertv  was  reputed  to  belong  to  the 
claimant  or  his  grantors,  in  the  absence  of  testimony  show- 
ing that  the  claimant  had  ever  exercised  any  acts  of  owner- 
ship over  it. — Mclnerney  v.  Beck 515 

See  Limitation  of  ActionSi  5. 
AFFIDAVIT.    See  Chattei,  Mortgages,  7 ;  Judgment,  3. 

APPEAL. 

1.  Objections  to  Jurisdiction — When  Raised.  A  motion  which 
is  addressed  to  the  jurisdiction  of  the  appellate  court  will  be 
entertained  by  the  court  at  any  time,  although  not  incorpo- 
rated in  the  brief  of  the  moving  party. — First  National 
Bank  V,  Carter 11 

2.  Appealable  Orders^-Order  after  Judgment,  Where  a  judg- 
ment in  favor  of  defendant  in  an  action  of  replevin  has  been 
reversed  on  appeal  and  the  cause  remanded  for  a  new  trial, 
an  order  of  the  lower  court  directing  the  defendant  to  repay 
to  plaintiff  the  sum  collected  in  defendant's  favor  upon  ex- 
ecution of  the  original  judgment  is  not  such  a  final  order  as 

to  be  appealable  under  Laws  1893,  p.  119. — Id ix 

3.  Harmless  Error—Election  Between  Tivo  Causes  of  Action, 
Although  the  refusal  of  the  court  to  compel  plaintiff,  on 
motion,  to  elect  between  two  causes  of  action  pleaded  in  his 
complaint  may  be  error,  it  is  not  prejudicial  if  election  be 
made  by  plaintiff  at  the  opening  of  the  trial. — Van  Hook  v. 
Bums 22 

4.  Error  as  to  Parties  Not  Joining  in  Appeal—  When  may  be 
Urged.  The  fact  that  judgment  is  taken  against  a  defendant 
before  the  expiration  of  the  time  allowed  by  law  for  his  an- 
swer to  the  complaint,  although  no  appeal  is  prosecuted 
therefrom  by  such  defendant,  may  be  urged  as  ground  of 
error  on  appeal  by  another  defendant,  when  plaintiff's  right 
to  judgment  against  the  appellant  is  based  upon  his  right  to 
judgment  against  the  defendant  who  has  not  had  full  oppor- 
tunity to  answer. — Murray  v,  Guse 25 

5.  Order  Made  After  Judgment,  An  order  purporting  to  dis- 
solve an  attachment  after  the  rendition  of  judgment  in  the 
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action  in  which  it  was  issned,  and  which  is  in  effect  a  direc- 
tion by  the  court  to  the  sheriff  to  disregard  the  rights  of  the 
attaching  creditor  in  making  a  levy  under  the  execution  is- 
sued upon  the  Judgment,  is  an  appealable  order  under  Laws 
1893,  p.  ii^.Sheppard  v,  GuisUr 41 

6.  Reversal  0/  Void  Order,  The  fact  that  an  order  is  irregular 
or  void  for  want  of  jurisdiction  on  the  part  of  the  court  to 
make  it  will  not  prevent  its  reversal  on  appeal.— /i/ 41 

7.  Appealable  Order-'-Refnoval  of  Receiver,  Where  a  receiver 
has  been  appointed  to  take  charge  of  a  stock  of  goods  pend- 
ing a  proceeding  to  foreclose  a  mortgage  thereon,  an  order 
of  the  court  discharging  certain  of  the  goods  from  his  cus- 
tody is  an  appealable  order  under  Laws  1S93,  p.  119,  ^  i,  subd. 
5,  which  provides  that  '*an  appeal  may  be  taken  from  any 
order  appointing  or  removing,  or  refusing  to  appoint  or  re- 
move, a  receiver." — Armstrong  v.  Ford 64 

8.  Dismissal— Allowance  of  Damages,  Upon  the  dismissal  of 
an  appeal  for  want  of  prosecution,  in  giving  judgment 
against  the  sureties  upon  the  appeal  bond,  damages  will  not 
be  allowed  when  no  showing  of  special  damages  has  been 
made  by  the  respondent. — Cody  v.  Case 140 

9.  Service  of  Notice— Parties,  Service  of  a  notice  of  appeal 
upon  one  member  of  a  law  firm,  who  appeared  for  a  party 
to  the  action,  is  a  good  service  when  the  other  member  of 
the  firm  is  dead. — Howard  v,  Shaw 151 

10.  Same,  Where  a  lawyer  appears  for  himself  and  as  attorney 
for  his  wife,  service  of  a  notice  of  appeal  upon  him,  directed 

to  both,  is  a  good  service. — Id 151 

11.  Same,  Under  laws  1893,  p.  120,  §  4,  proof  of  service  of  the 
notice  of  appeal  upon  the  prevailing  party  must  be  filed 
within  five  days  after  service,  but  proof  of  service  upon  co- 
parties  with  the  appealing  party  may  be  filed  subsequently. 
—Id 151 

12.  Service  of  Statement^ Adverse  Parties,  The  service  of  a 
proposed  statement  of  facts  upon  the  only  parties  adverse  to 
the  appellant  is  sufficient,  under  laws  1893,  p.  114,  §  9,  al- 
though there  are  other  parties  to  the  action  who  do  not  join 
the  appellant  in  the  appeal. — Id 151 

13.  Review  of  Equity  Cases,  Under  Laws  1893,  p.  118,  §  17, 
and  p.  130,  ^  21,  an  equity  case  is  reviewable  upon  the  law 
without  the  production  of  a  complete  record. — Id 151 
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14.  Appealable  InieresL  Where  the  guarantor  of  a  promisaory 
note  has  been  made  a  party  defendant  to  an  action*  the  judg- 
ment in  which  involves  his  contingent  liability,  the  plaintiff 
is  estopped  from  raising  any  question  as  to  the  guarantor's 
appealable  interest. — Id, 151 

15.  AfHount  in  Coniroversy^Gamishment  Proceeding's,  When 
the  object  of  a  garnishment  proceeding  is  to  ascertain  the 
title  and  right  of  posssession  of  personal  property,  instead  of 
the  recovery  of  money,  the  action  is  within  the  appellate 
jurisdiction  of  the  supreme  court  although  the  principal  debt 
may  be  less  than  two  hundred  dollars. — Campbell  v.  Simp' 
kins 160 

16.  Order  Sustaining^  Demurrer,    An  appeal  will  not  lie  from 

an  order  sustaining  a  demurrer. — Mason  County  v,  Dunbar,  163 

17.  Time  of  Filing  Statement  of  Facts,  Under  Laws  1893,  p. 
116,  §  13,  providing  that  a  proposed  statement  of  facts  shall 
be  filed  within  thirty  days  after  final  judgment,  which  time 
may  be  enlarged  by  the  court,  but  not  for  more  than  sixty 
days  additional,  upon  good  cause  shown,  a  statement  of  facts 
filed  91  days  after  final  judgment  will  be  stricken  from  the 
files  upon  motion  therefor. — Loos  v,  Rondema 164 

18.  Same-^  When  Objection  May  Be  Raised.  The  objection 
that  the  statement  of  facts  was  not  filed  within  the  time  pre- 
scribed by  the  statute,  being  a  jurisdictional  question,  may 

be  raised  for  the  first  time  in  the  appellate  court. — Id 164 

19.  Failure  to  File  Transcript^Dismissal.  An  appeal  will  be 
dismissed  where  the  only  excuse  for  failure  to  file  the  tran- 
script within  the  time  required  by  law  is  the  certificate  of  the 
clerk  ''  that  owing  to  the  press  of  other  business  in  my  office 
I  have  been  tmable  to  sooner  make  up  this  transcript." — 
Chehalis  County  v.  Pearson 216 

30.  Same,  A  motion  to  dismiss  an  appeal  for  failure  to  send  up 
the  record  and  to  diligently  prosecute  the  appeal,  will  not  be 
entertaineil,  when  the  motion  is  not  made  until  after  the  ap- 
pellant has  furnished  the  record. — Gustin  v.  Jose 217 

21.  Jurisdiction — Amount  in  Controversy,  Where  personal 
property  seized  under  attachment  as  the  property  of  the  at- 
tachment debtor  is  claimed  by  third  persons,  and  upon  a 
trial  of  the  title  to  the  property  it  is  found  to  have  a  value 
exceeding  $200,  an  appeal  to  the  supreme  court  will  lie  from 
the  judgment  in  such  proceeding,  although  the  amount  of 
the  claim  of  the  attaching  creditor  may  be  for  a  leas  sum. — 
Eidson  v.  Woolery 225 
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22.  Objeciion  Not  Raised  Below^FaUure  to  Except,  Where  a 
judgment  by  default  haa  been  set  aaide  on  petition  therefor 
and  a  new  trial  granted,  error  of  the  court  in  ruling  that  the 
burden  of  proof  is  on  the  defendant  to  show  a  valid  defense, 
thus  depriving  plaintiff  of  the  right  to  open  and  close,  can- 
not be  urged  on  appeal,  in  the  absence  of  an  exception  at 
the  trial. — Bozzio  v.  Vaglio 270 

^3.  Failure  to  File  Transcript  and  Brief^Excuse.  An  appeal 
will  not  be  dismissed  for  failure  to  file  transcript  and  brief 
within  the  time  prescribed  by  law  where  they  are  filed  be- 
fore the  motion  to  dismiss  is  made,  when  the  failure  is  due 
to  the  fact  that  the  clerk  had  been  hindered  by  a  large 
amount  of  business  in  his  office  and  that  appeUant's  at- 
torney, the  appellant  being  a  county,  had  been  prevented 
from  filing  his  brief  by  stress  of  duties  as  prosecuting  at- 
torney.— Benn  v,  Cfiehalis  Co 294 

-24.  Admission  of  Incompetent  Evidence^Harmless  Error,  A 
judgment  will  not  be  reversed  because  of  the  erroneous  ad- 
mission of  certain  evidence,  if  it  appears  from  the  whole 
evidence  that  the  court  was  justified  in  his  conclusion,  out- 
side of  any  influence  which  the  admission  of  the  incompe- 
tent evidence  may  have  had  upon  his  mind. — Benson  v. 
Hart 301 

■25.  Same,  In  an  action  to  recover  the  price  of  goods  sold,  the 
admission  of  an  order  therefor,  signed  in  defendant's  name 
by  another,  directing  the  shipment  of  the  goods,  no  agency 
having  been  shown,  is  not  reversible  error,  where  it  subse- 
quently appears  that  the  person  who  brought  the  order  to 
plaintiff  had  previously  obtained  goods  for  defendant,  and 
had  been  in  plaintiff*s  store  with  him,  and  the  latter  does 
not  deny  the  receipt  of  the  goods  sued  for,  nor  of  those 
previously  obtained. — Id 301 

^.  Failure  to  File  Tyanscript—Dismissal.  Where  appellant 
fails  to  have  his  record  on  appeal  filed  in  the  supreme  court 
within  the  prescribed  time,  in  order  to  procure  a  dismissal 
of  the  appeal  the  respondent  must  move  therefor  on  a  short 
record,  giving  ten  days*  notice  of  the  motion  to  the  appel- 
lant.— Cochrane  v,  Gunderson 326 

27.  Parties  on  Appeal — Notice,  Failure  to  serve  notice  01  ap- 
peal upon  a  defendant  who  does  not  appear  in  the  action  is 
not  ground  for  the  dismissal  of  the  appeal. — Essency  v,  Es- 
i^cy 375 
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28.  Filing  Band— Time  Allowed.  Under  Laws  1893,  p.  120,  re- 
quiring an  appeal  to  be  taken  within  six  months  after  the 
entry  of  judgment  and  an  appeal  bond  to  be  filed  within  five 
days  after  notice,  it  is  sufficient  to  file  the  appeal  bond  with- 
in five  days  after  the  expiration  of  the  six  months,  When  the 
notice  of  appeal  has  been  given  on  the  last  day  of  that 
period. — Asher  v.  Seko/sky 379 

29.  Statement  0/  Fads—  When  Agreed  Statement  Suffices,  Where 
a  case  is  heard  upon  an  agreed  statement  of  facts,  stipulated 
to  be  all  the  facts  in  the  case,  and  the  decree  is  based  thereon, 

no  other  statement  of  facts  is  necessary  on  appeal. — Id 379 

30.  Decision  Involving  Validity  of  Statute,  In  an  action  to  re- 
cover for  legal  services  in  procuring  the  re-incorporation  of 
a  city  which  had  been  illegally  incorporated,  no  question  can 
be  raised  as  to  the  validity  of  a  statute,  although  one  of  the 
defenses  relied  upon  is  the  invalidity  of  the  prior  incorpora- 
tion and  want  of  authority  to  employ  plaintiff,  when  the 
court  in  submitting  the  case  to  the  jury  expressly  instructs 
them  that  unless  they  find  that  plaintiffwas  employed  on  be- 
half of  the  people  of  the  city  to  perform  the  services  alleged, 
and  that  such  services  were  performed  and  were  necessary 
to  such  re-incorporation,  and  that  the  defendant  accepted 
the  benefits  thereof  and  ratified  the  employment  and  agreed 
to  pay  for  the  same,  they  must  find  for  defendant ;  and  in 
such  case,  the  amount  involved  being  less  than  two  hundred 
dollars,  the  supreme  court  has  no  jurisdiction  of  the  case  on 
appeal.— /oa^^j  v.  Puyallup 384 

31.  Findings  by  Court^Reversal.  A  finding  of  the  superior 
court  in  the  trial  of  a  cause  will  not  be  reversed  on  appeal 
unless  there  is  a  substantial  failure  of  proof  to  support  it. — 
Washington  Rock  Plaster  Co.  v,  Johnson 445 

32.  Same — Objection  not  Raised  Below,  The  objection  that  no 
finding  of  facts  was  made  by  the  court  in  an  action  tried  by 
it  cannot  be  urged  on  appeal,  unless  there  has  been  a  request 
for  a  finding,  or  an  objection  to  the  decree  for  want  of  one, 
presented  in  the  court  below. — Id 445 

33.  Appealable  Order.  An  order  of  the  court  granting  a  motion 
for  non-suit  which  sets  forth  that  the  "motion  is  granted 
upon  due  consideration  thereof,  and  the  cause  is  ordered  dis- 
missed and  the  jury  herein  duly  discharged,"  while  not  a 
formal  judgment  of  dismissal  or  for  costs,  is  yet  sufficient 
upon  which  to  base  an  appeaL — De  Graf  v,  Seattle,  etc, 
Nav,  Co 468 
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34,  Harmless  Error^Improper  Cross-Examination,  Error 
cannot  be  predicated  upon  an  improper  question  asked  on 
cross-examination,  to  which  objection  is  not  made  until  after 
answer  to  it,  and  the  answer,  as  given,  is  one  alleging  ignor- 
ance upon  the  subject  matter  of  the  question. — Marker  v. 
Woolery 484 

35»  Appealable  Order-^Judgmeni  of  Dismissal.  A  judgment 
dismissing  an  action,  when  plaintiff  elects  to  stand  upon 
his  complaint  after  the  sustaining  of  a  general  demurrer 
thereto,  is  not  a  judgment  of  dismissal  for  want  of  prose- 
cution, and  consequently  the  judgment  is  an  appealable 
order. —  Van  Home  v,  Watrous 525 

See  Criminal  Law,  9 ;  Rbckivkhs,  3,  6 ;  Tids  Lands, 
5.6. 

ARBITRATION  AND  AWARD.    See  Contracts,  i,  4, 

ASSAULT  AND  BATTERY.    See  Criminal  Law,  i. 

ASSIGNMENT.    See  Parties;   Specific  Performance,  5; 
Trusts. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 

1.  Liability  0/ Assignor  to  Suit,    Under  the  insolvency  law  of 

1890  (Gen  Stat.,  §  2745  et  seg.),  when  an  assignment  for  the 
benefit  of  creditors  has  been  made  by  a  debtor,  a  creditor 
cannot,  during  the  pendency  of  the  insolvency  proceeding, 
maintain  another  form  of  action  against  the  assigning 
debtor. — Cosh-Murray  Co.  v.  Bothell 314 

2.  Filing  Claim  by  Attachment  Creditor-— Effect,    The  filing  by 

a  creditor  of  his  claim  with  the  assignee  of  an  insolvent 
estate  is  not  an  abandonment  of  any  rights  he  may  have 
under  a  prior  attachment  levied  in  a  foreign  state ;  but  such 
creditor  becomes  thereby  a  party  to  the  insolvency  proceed- 
ing and  will  be  bound  by  them. — Neuf elder  v.  North  Brit- 
ishy  etc.,  Ins.  Co 393 

3.  Same,    Where  an  attaching  creditor  in  a  foreign  jurisdiction 

also  files  his  claim  with  the  assignee  of  his  debtor,  the 
amount  received  by  means  of  the  attachment  ought  to  be 
deducted  from  the  claim  as  filed  with  the  assignee,  and  the 
balance  treated  as  the  true  amount  of  indebtedness. — Id. . . .  393 

See  CoNFi,icT  of  Laws.  2 ;  Receivers,  4. 
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I.  Dissolution — Practice,  Where,  prior  to  the  rendition  of  final 
judgment  in  a  case  in  which  an  attachment  had  been  iasoed, 
a  motion  to  dissolve  the  attachment  has  been  made,  and, 
after  a  full  hearing  npon  affidavits,  denied,  it  is  error  for  the 
trial  court  to  entertain  another  motion  to  dissolve  the  at- 
tachment.— Sheppard  v.  Guisler 41 

2.Same—Shounng;  A  motion  to  dissolve  an  attachment 
should  not  be  decided  upon  facts  which  have  been  made  to 
appear  in  another  action,  without  making  them  a  part  of 
the  record  in  the  attachment  action. — Id, 41 

3.  Same-^Entry  of  Judgment—Semble,  In  entering  judg- 
ment in  a  cause  wherein  property  has  been  attached  pend- 
ing the  litigation  the  correct  practice  is  to  have  the  lien  by 
virtue  of  the  attachment  expressly  preserved  in  the  judg- 
ment, and  the  property  levied  upon  made  subject  to  the  ex- 
ecution to  be  issued  thereon  by  express  direction. — Id, 41 

4.  Levy^Goods  in  Custodia  Legis,  Where  a  sheriff  has  levied 
upon  goods  under  an  attachment,  and  possession  thereof 
has  been  obtained  by  another  under  the  terms  of  a  delivery 
bond  which  requires  a  return  to  the  officer,  if  return  thereof 
shall  be  adjudged,  the  goods  are  in  custodia  legis^  and  can- 
not be  levied  upon  by  another  officer  pending  the  litigation 
of  the  case  in  which  the  original  attachment  was  issued. — 
Eidson  v,   Woolery 225 

5.  Claim  by  Third  Person^Filing  Bond— Affidavit,  The  pro- 
vision of  Code  Proc,  §  49i»  requiring  a  claimant  of  prop- 
erty seized  under  attachment  to  make  good  his  title  thereto 
within  ten  days  after  filing  his  affidavit  and  bond  therefor 
with  the  sheriff  is  not  a  mandatory  provision.— Afay^r  ». 
Woolery 354 

6.  Same—  JVaiver  of  Objections.  In  a  proceeding  under  $  491, 
Code  Proc.,  for  the  recovery  by  a  third  person  of  attached 
property  claimed  by  him  as  owner,  the  sheriff  and  the  at- 
taching plaintiff  cannot,  after  the  property  has  been  sur- 
rendered to  the  claimant,  object  that  the  affidavit  required 

by  the  statute  has  never  been  filed  with  the  sheriff. — Id, . . .  354 

7.  Commencement  0/ Action—  What  Constitutes  in  Attachment 
Proceedings,  Code  Proc,  §  171,  providing  that  civil  actions 
shall  be  commenced  by  the  filing  of  a  complaint  with  the 
clerk  has  not  been  repealed,  in  so  far  as  the  issuance  of 
writs  of  attachment  is  concerned,  by  the  passage  of  the 
practice  act  of  1893,  declaring  that  civil  actions  in  the  supe- 
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rior  courts  shall  be  commenced  by  the  service  of  a  sum- 
mons.— Cosh'Murray  Co.  v,  TuUich 449 

See  Appeal,  5,  21;  Assignment  for  Benepit  of 
Creditors,  2,  3 ;  Conflict  of  Laws,  2 ;  Limita- 
tion OF  Actions,  7. 

ATTORNEY  AND  CLIENT. 

Authority  of  Attorney — Ratification  of  Unauthorized  Com- 
promise, Although  a  stipulation  for  the  compromise  of  a 
snit  may  have  been  entered  into  by  the  attorneys  for  the  re- 
spective parties  without  authority,  yet  it  will  be  sufficient 
if  it  appears  that  their  action  was  subsequently  ratified  by 
their  clients. — Denney  v,  Parker 21& 

See  Appeal  9,  10,  23. 

BAILMENT. 

1.  What  Constitutes,  Where  goods  are  delivered  to  a  person 
under  an  agreement  evidenced  by  a  memorandum  as  fol- 
lows :  ''  These  goods  are  sent  for  your  inspection,  the  pro- 
perty of  Rumpf  &  Mayer,  and  to  be  returned  to  them  within 
demand  days.  Sale  only  takes  effect  from  date  of  their  ap- 
proval of  your  selection,  and  until  then  goods  are  to  be  held 
subject  to  their  order,"  the  transaction  constitutes  a  bail- 
ment and  not  a  conditional  sale. — Rumpf  v,  Barto 3S2 

2.  Hedge  by  Bailee^^Recovery  by  Owner,    Where  the  bailee  in 

such  a  case,  without  authority  to  sell  or  pawn,  is  given  goods 
to  show  to  a  proposed  customer,  and  the  bailee  delivers  the 
goods  to  a  third  person  to  sell  or  pawn,  and  the  latter  pawns 
same  and  absconds  with  the  proceeds,  the  legal  owner  is  en- 
titled to  recover  the  possession  of  the  goods. — Id 382 

BANKS  AND  BANKING.    See  Negotiable  Instruments,  6. 

BURGLARY.    See  Criminal  Law,  5. 

CARRIERS. 

1.  Passenger  Using  Free  Pass-^Limitation  of  Carrier* s  Liabil- 
ity, A  person  receiving  and  using  a  ticket  for  free.trans- 
X>ortation  is  bound  to  see  and  know  all  of  the  conditions  ex- 
pressed thereon,  which  the  carrier  sees  fit  to  lawfully  impose, 
and  is  bound  thereby,  whether  he  actually  read  them  or  not. 
-^Muldoon  V,  Seattle  City  Ry,  Co 311 
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2.  Injury  to  Passenger—Contributory  Negligence.  Where  a 
passenger  upon  a  steamboat,  well  acquainted  with  that 
method  of  traveling  and  of  the  jar  generally  incident  to 
contact  with  the  wharf  in  effecting  a  landing,  attempts  to  go 
to  the  upper  deck  by  means  of  a  stairway  unprotected  by  a 
railing,  at  the  time  the  steamer  is  approaching  the  wharf,  and 
is  thrown  from  the  stair  in  consequence  of  such  a  jar,  the  pas- 
senger must  be  held  to  have  assumed  the  apparent  risk  con- 
nected with  the  undertaking,  although  at  the  time  under  the 
charge  of  an  employe  of  the  boat. — De  Graf  v.  Seattle^  etc,^ 
Nav.Co 468 

See  EsTOPPSi.,  i. 
CERTIORARI.    See  Tidb  I^ands,  5. 

CHATTEI.  MORTGAGES. 

1.  Priorities — Lien  for  Care  of  Live  Stock,  Where  a  horse 
trainer  entitled  to  a  lien  upon  a  horse  for  the  training  and 
care  of  it,  under  ^  1705,  Gen.  Stat.,  accepts  a  bill  of  sale  or 
chattel  mortgage  thereon,  he  loses  priority  over  a  bona  fide 
mortgagee  whose  lien  accrued  subsequent  to  the  rendition  of 
the  services  entitling  the  trainer  to  his  statutory  lien. — Mur- 
ray V.  Guse 25 

2.  Mortgage  of  Stock  of  Goods— Sufficiency,  The  facts  that  a 
description  of  a  stodc  of  goods  contained  in  a  chattel  mort- 
gage is  indefinite,  that  the  goods  had  been  removed  to  an- 
other location  in  the  city  subsequent  to  the  execution  of  the 
mortgage,  that  sales  were  made  without  any  application  of 
the  proceeds  to  the  payment  of  the  mortgage  note,  and  that 
the  mortgage  did  not  in  terms  apply  to  goods  subsequently 
purchased  and  added  to  the  stock,  will  not  render  the  mort- 
gage void  as  to  subsequent  purchasers,  nor  as  to  additions 
to  the  stock  made  by  them,  when  it  appears  that  such  pur- 
chasers had  actual  notice  of  the  rights  of  the  mortgagee, 
continually  recognized  the  validity  of  the  mortgage  by  mak- 
ing payments  thereon,  and  commingled  goods  subsequently 
purchased  with  those  previously  mortgaged  in  such  a  way 
that  the  same  could  not  be  distinguished  or  separated. — 
Howard  v,  Gefnming 30 

3.  Lien— Priorities,  Although  the  description  of  property 
contained  in  a  chattel  mortgage  may  be  too  indefinite  to 
afford  sufficient  constructive  notice  to  subsequent  incum- 
brancers to  put  them  on  inquiry,  yet  where  such  mortgage  is 
in  fact  valid  and  binding  between  the  parties,  it  is  entitled 
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to  priority  over  a  subsequent  mortgage  given  for  a  pre-exist- 
ing debt.— /</ 30 

4.  Mortgage  of  Stock  of  Goods — Lien  Upon  Future  Acquisu 
tions.  Where  a  chattel  mortgage  is  given  upon  a  stock  of 
goods  providing  for  the  payment  of  the  mortgage  indebted- 
ness out  of  the  proceeds  of  the  sale  of  the  goods  and  the 
mortgagee  enters  into  possession  of  the  stock  for  the  pur- 
pose of  controlling  the  application  of  the  proceeds,  the  lien 
of  the  mortgage  will  apply  to  goods  subsequently  purchased 
and  mingled  with  the  stock  for  sale,  although  the  mortgage 
does  not  in  terms  cover  such  after-acquired  goods. — Arm- 
strong V,  Ford 64 

5.  Possession  of  Mortgagee,  A  mortgagee  will  be  presumed 
to  have  been  in  possession  of  mortgaged  goods  under  a  mort- 
gage reciting  that  he  is  given  possession,  where  the  testi- 
mony in  regard  to  his  possession  is  conflicting.— /i/ 64 

6.  Sufficiency  of  Description— After  Acquired  Property— Va- 
lidity,  A  chattel  mortgage  upon  lumber,  which  does  not 
definitely  locate  the  lumber  described,  nor  purport  to  cover 
all  the  lumber  at  the  localities  specified,  nor  all  that  might 
be  placed  there,  nor  all  that  the  mill  produced  of  a  certain 
kind,  and  allows  the  disposal  of  the  mortgaged  property, 
with  no  other  condition  than  that  other  lumber  of  equal 
value  should  be  substituted  in  its  place,  is  void  for  indefi- 
niteness  as  against  creditors  and  lien  claimants. — McDonald 

V,  Tower  Lumber,  etc.,  Co 474 

7.  Mortgage  of  Community  Personalty — Affidavit  of  Good 
Faith,  In  a  mortgage  of  chattels  executed  by  husband  and 
wife,  the  property  being  presumptively  that  of  the  commu- 
nity, an  affidavit  of  good  faith  made  by  the  husband  alone  is 
sufficient.— ^ar)^  ».  Woolery 484 

8.  Notice  of  Foreclosure — Description  of  Property.  A  no-  , 
tice  of  the  foreclosure  of  a  chattel  mortgage  on  a  growing 
crop  of  wheat  sufficiently  describes  the  property,  when  it  re- 
fers to  the  mortgage  and  shows  that  it  is  upon  a  certain 
quantity  of  wheat  raised  upon  a  certain  place,  described  in 
the  mortgage  as  so  many  acres  of  wheat,  and  in  the  notice  of 
foreclosure  as  a  certain  number  of  sacks. — Id 484 

See  Sai«K,  i. 

COMMUNITY  PROPERTY.  See  Chattbi,  Mortoagbs,  7; 
Dbbi>s,  2;  Husband  and  Wipb,  1-3,  5-10;  Limitation 
09  Actions,  i,  3 ;  Mbchanics'  Libns,  7,  8 ;  Partition,  4 ; 
Spbcipic  Pbrpormancb,  3,  7- 
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CONFLICT  OF  LAWS. 

1.  Contract  of  Life  Insurance,  Where  an  application  for  a  pol- 
icy of  life  insurance  provides  that  *'  this  application  is  made 
to  the  Mutual  Life  Insurance  Company  of  New  York,  subject 
to  the  charter  of  the  company  and  the  laws  of  the  State  of 
New  York,"  it  is  sufficient  to  locate  the  contract  in  that 
state,  although  made  elsewhere,  and  require  that  rights 
thereunder  should  be  determined  by  its  laws. — Griesemer  v. 
Mutual  Life  Ins.  Co Mt 

2.  Assignment  for  Benefit  of  Creditors-— Effect  Upon  Attache 

ment  in  Foreign  State.  Although  by  the  law  of  this  state 
an  assignment  for  the  benefit  of  creditors  would  operate  to 
dissolve  a  prior  attachment,  yet,  in  case  of  the  levy  of  attach- 
ment in  a  foreign  state  upon  the  property  of  a  citizen  of  this 
state,  the  levy,  if  valid  where  made,  would  not  be  affected 
by  the  subsequent  assignment  of  the  debtor  here. — Neuf elder 
V,  North  British^  etc.,  Ins.  Co 391^ 

See  Assignment  for  Bsnbfit  op  C&sdito&s,  2,  3; 
INSURANCB,  I,  a. 

CONSTITUTIONAL   LAW.    See  LiBNS,  8 ;  STatxjThs,  2,  3 ; 
TiDS  Lands,  4* 

CONTRACTS. 

1.  Performance — Determination  by  Third  Person.  In  an  ac- 
tion to  recover  upon  a  contract  for  cutting  and  clearing  away 
trees  along  the  line  of  a  railway,  the  contract  providing  that 
all  matters  in  dispute  should  be  settled  by  the  engineer  in 
chief  of  the  railroad  company,  whose  decision  should  be 
final,  a  verdict  for  plaintiff  will  not  be  set  aside,  when  the 
evidence  shows  that  the  engineer,  although  requested  to  ar- 
bitrate by  both  parties,  refused  to  look  into  the  matter 
further  than  to  take  the  statements  of  subordinates  and  acted 

«  solely  upon  them  and  not  upon  any  knowledge  of  his  own. 
—  Van  Hook  v.  Bums 2* 

2.  Action  on  Building  Contract  —  Construction.  Plaintiff 
brought  an  action  upon  a  building  contract,  claiming  that 
the  terms  of  his  agreement  consisted  only  of  his  bid  there- 
for according  to  certain  plans  and  specifications  and  its  oral 
acceptance  by  defendants.  The  answer  set  up  a  written  agree- 
ment signed  by  one  of  the  defendants,  as  the  only  contract 
entered  into  between  the  parties,  alleging  that  the  signing 
by  such  defendant  was  done  by  him  and  accepted  by  plain- 
tiff as  a  sufficient  execution  of  the  contract,  for  both  defend- 
ants, that  such  defendant  was  duly  anthorized  in  that  behalf 
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by  his  co-defendant,  who  adopted  the  instrumeDt,  that  all 
parties  acted  upon  it  as  the  contract  of  the  defendants,  and 
that  there  had  been  a  final  settlement  in  accordance  with  the 
terms  of  snch  written  contract.  The  reply  was  a  general 
denial.  The  written  contract  provided  for  demurrage,  that 
plaintiff  should  pay  for  a  builder's  insurance  policy,  and  that 
extra  work  should  be  settled  for  as  determined  by  the  archi- 
tect, and  that  payments  should  be  made  upon  the  architect's 
certificate.  The  plaintiff  claimed  $6,653  ^^^  extras  and  re- 
fused to  allow  an3rthing  for  demurrage,  and  insurance  paid 
by  defendants.  The  architect  allowed,  and  it  was  conceded 
by  defendants,  that  extras  were  worth  $5,000,  and  the  defend- 
ants also  claimed  on  accotmt  of  demurrage  and  insurance, 
$6,479.07.  The  evidence  showed  that  the  terms  of  the  writ- 
ten contract  had  been  followed  by  the  parties  till  the  com- 
pletion of  the  building,  and  that  when  the  question  of  settle- 
ment was  up  plaintiff  did  not  deny  the  existence  of  such  con- 
tract as  a  binding  agreement,  but  complained  that  he  was 
being  unfairly  treated  under  the  contract.  Held,  that  the 
verdict  of  the  jury,  which,  from  its  amount,  was  plainly 
based  upon  the  assumption  that  the  terms  of  the  agreement 
consisted  of  nothing  but  the  plaintiff's  bid  and  the  oral  ac- 
ceptance of  it,  should  be  set  aside  as  against  the  weight  of 
evidence. — Afegrath  v.  Gilntore 339 

3.  Terms — Ezndence  of.  Where  one  claims  that  he  had  a  con- 
tract for  a  certain  purpose,  some  of  whose  terms  were  left  to 
be  stated  in  a  writing,  a  paper  afterward  signed  by  him  with 
a  view  to  setting  forth  such  contract,  but  which  was  not  con- 
summated as  a  valid  agreement,  must  be  considered  as  the 
highest  evidence  of  what  the  terms  of  his  contract  were. — 

Id 339 

4.  Construction^ Right  to  Arbitrate,  Whenever  the  terms  of 
a  contract  leave  it  doubtful  whether  the  settlement  of  a  dis- 
puted question  is  intended  to  be  left  to  the  final  decision  of 
arbitrators,  the  construction  is  in  favor  of  the  right  to  resort 

to  the  courts  for  redress, —  Van  Home  v,  IVatrous 525 

See Carribrs,  I ;  Equity;  Evidbnce,  1,2,4;  Prin- 
cipal AND  Agent,  4. 

CORPORATIONS. 

I.  Liability  of  Stockholders  for  Corporate  Debts — Conditional 

Delivery  of  Notes  for  Stock.    In  a  suit  by  the  receiver  of 

an  insolvent  insurance  company  to  recover  possession  of 

stock  notes  fraudulently  transferred  by  the  company  to  the 
45-lOW 
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makers,  the  makers  cannot  set  up  the  defense  that  the  notes 
were  executed  upon  the  condition  that  they  should  not  be 
binding  unless  approved  by  the  state  insurance  commis- 
sioner, as  such  notes,  having  been  delivered  to  the  company 
to  be  used  as  assets,  would  retain  that  character  until  their 
legal  surrender  to  their  makers. — Smiih  v,  Hopkins 77 

2.  Action  Against   Corporation — Refusal  to   Transfer  Stock. 

An  action  for  damages  for  the  value  of  stock  in  a  corporation 
based  on  a  refusal  to  transfer,  cannot  be  maintained  by  a 
stockholder  or  his  assignee  against  another  corporation, 
which  has  succeeded  to  all  the  property,  rights  and  interests 
of  the  corporation  which  issued  the  stock. — Muggins  v.  Mil' 
waukee  Brewing  Co 579 

3.  Same^Res  fudicata.    The  fact  that  judgment  has  been  ren- 

dered against  a  stockholder  in  a  certain  corporation  forecloa- 
ing  a  pledge  of  his  stock,  to  which  action  another  corporation 
of  the  same  name,  which  had  succeeded  to  the  property  of 
the  corporation  which  issued  the  stock  in  controversy,  was 
made  a  party  defendant,  but  answered  disclaiming  any  in- 
terest in  the  stock,  will  not  estop  the  second  corporation 
from  setting  up,  in  an  action  for  damages  against  it  for  the 
value  of  the  stock  based  on  a  refusal  to  transfer,  that  it  had 
not  issued  the  same,  there  being  no  finding  in  the  prior 
action  that  the  stock  represented  shares  of  such  second  cor« 
poration  and  the  judgment  therein  being  against  the  stock- 
holder of  the  original  corporation  only. — Id, 579 

4.  Insolvent  Corporation — Preferences,    The  stock  and  property 

of  an  insolvent  corporation,  or  one  which  is  practically  in 
that  condition,  is  a  trust  fund  for  the  payment  of  its  debts, 
and  such  a  corporation  has  no  right  to  prefer  a  portion  of  its 
creditors  to  the  exclusion  of  others. — Conover  v,  Hull 673 

5.  Same,    The  fact  that  the  assets  of  a  corporation  are  made  to 

exceed  its  liabilities  by  computing  its  book  accounts  and 
bills  receivable  at  their  face  value,  when  their  actual  value 
is  really  less,  is  not  sufficient  to  negative  a  charge  that  the 
corporation  is  insolvent. — Id 673 

6.  Same,    Judgment  secured  against  an  insolvent  corporation 

by  certain  creditors,  as  the  result  of  information  given  them 
by  its  officers  of  the  insolvency  of  the  concern,  the  pendency 
of  the  suits  being  kept  quiet  until  the  entry  of  judgment,  one 
of  the  creditors  holding  back  the  filing  of  its  complaint  for 
that  purpose  by  agreement  with  the  other  creditor  until  his 
service  had  ripened,  shows  such  collusion  between  the  cor- 
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poration  and  these  creditors  as  to  constitute  their  judgments 
as  preferences  over  other  creditors. — Id 673 

See  Evidence,  5  ;  Fraudui^ent  Conveyances,  1,4; 
Logs  and  Logging,  i  ;  Receivers,  i,  2 ;  Venue 
IN  Civil,  Cases. 

COSTS. 

X.  Taxation — Preparation  of  Lien  Notices.  In  taxing  costs 
upon  foreclosure  of  loggers'  liens,  liabilities  incurred  by  the 
claimants  for  having  lien  notices  prepared  should  be  con- 
sidered as  moneys  paid. — Creighton  v.  Cole 472 

2.  Same — Fees  Paid  Private  Citizen.    It  is  error  to  tax  as  costs 

fees  paid  a  private  citizen  for  preparing  copies  of  the  com- 
plaint and  summons,  and  for  the  service  thereof  upon  the 
defendants. — Id 472 

3.  Same.    Semble^  a  rule  of  the  superior  court  allowing  such 

costs  to  be  taxed  is  invalid. — Id. 472 

See  Sheriffs  and  Constabi,es. 

COUNTIES. 

1.  County  Commissioners — Misconduct  in  Office — Removal^- 
Sufficiency  of  Information.  The  refusal  of  county  commis- 
sioners to  grant  more  than  two  liquor  licenses  in  certain  un- 
incorporated towns  will  not  subject  them  to  removal  on  the 
ground  of  collusion  with  others  to  monopolize  the  liquor 
business  in  said  town  for  the  purpose  of  defrauding  the 
county,  when  the  statute  gives  the  commissioners  the  sole 
and  exclusive  authority  to  regulate,  restrain,  license  and  pro- 
hibit the  sale  of  intoxicating  liquors  outside  the  corporate 
limits  of  cities  and  towns. — Slate ^  ex  ret.  IVhitney  v.  Friars,.  348 

2.  Same.  In  an  information  in  the  nature  oiquo  warranto  to 
remove  certain  county  commissioners  from  office,  it  was 
alleged  that  "  defendants,  in  their  official  capacity,  colluded 
and  conspired  together,  during  the  year  1893,  at  the  begin- 
ning of  their  term  of  office,  to  cheat  and  defraud  said  county, 
by  auditing  and  allowing  themselves  compensation  in  the 
way  of  per  diem  and  mileage,  and  in  pursuance  of  said  col- 
lusion and  conspiracy,  willfully  and  corruptly  continued 
the  sessions  of  said  board  of  county  commissioners  at  divers 
times  during  said  year  from  time  to  time  and  day  to  day, 
and  were  wrongfully  and  illegally  in  session  for  the  purposes 
aforesaid  the  total  number  of  eighty-two  days,  for  which 
•lime,  so  wrongfully  in  session,  the  defendants  willfully  and 
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corruptly  audited  and  allowed  themselves  per  diem."  Held, 
too  general  and  indefinite  in  its  allegations  to  show  any 
illegality  in  the  acts  of  the  commissioners. — Id, 34& 

3.  Same.  The  allowance  of  per  diem  and  mileage  to  county 
commissioners  of  which  there  is  no  record  in  the  minutes  of 
their  proceedings  cannot  be  urged  against  them  as  a  mal- 
feasance in  office,  as  the  law  makes  it  the  business  of  the 
auditor  as  clerk  of  the  board  to  record  such  bills,  and  there 
can  be  no  presumption  that  the  county  commissioners  are 
responsible  for  the  failure  of  the  auditor  to  perform  a  cleri- 
cal duty.— /</ 34^ 

4.  Same,  The  county  commissioners  having  the  power  under 
the  law  to  contract  for  the  building  of  bridges,  a  mistake  of 
judgment  in  entering  into  a  contract  therefor  would  not  sub- 
ject them  to  an  information  seeking  to  deprive  them  of  their 
office.— A/.  34ft 

5.  Purchasing  Agent—Authority  of  Commissioners  to  Appoint. 
The  appointment  by  county  commissioners  of  a  purchas- 
ing agent  for  the  county,  while  not  a  power  expressly 
granted  them,  is  one  necessary  to  the  proper  exercise  of 
the  powers  granted,  and  is  therefore  legal. — Id 34& 

See  ScHooi^s  and  Schooi,  Districts. 
COUNTY  COMMISSIONERS.    See  Counties,  1-5. 

COURTS. 

Jurisdiction  of  Person — Service  of  Summons,  Under  Laws 
1887-8,  p.  24,  jurisdiction  could  be  obtained  of  the  person  of 
a  defendant  by  the  service  upon  him  of  the  summons  pre- 
scribed in  the  act,  and  without  the  service  of  the  complaint 
in  the  action,  its  filing  with  the  clerk  of  the  court  being  suf- 
ficient.— Baldwin  v.  Baer 414 

See  Costs,  3  ;  Prohibition,  Writ  of. 
COVENANTS.    See  Debds,  5,  6,  9,  10. 
CREDITOR'S  BILL.    See  Fraudulent  Conveyances,  5. 

CRIMINAL  LAW. 

I.  Conviction  of  Lesser  Offense,  Actual  violence  alleged  as  a 
fact  in  the  transaction  of  an  assault  with  intent  to  commit 
rape  will  justify  a  conviction  of  assault  and  battery. — State 
V,  Keen 93 
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2.  Dismissal  of  Information — Filing  New  One — Rights  of 
Accused — Speedy  Trial.  Where  an  information  has  been 
quashed  and  a  new  one  filed  against  the  accused,  the  fact 
that  the  accused  has  not  been  brought  to  trial  within  sixty 
days  after  the  filing  of  the  original  information  against  him, 
cannot  be  urged  as  an  objection  to  his  trial  upon  the  second 
one. — State  v,  Hansen 235 

3.  Same,  The  order  of  the  court  granting  the  motion  of  the 
prosecuting  attorney  to  quash  an  information,  and  for  leave 
to  file  a  new  one,  will  not  work  a  loss  of  jurisdiction  of  the 
court  over  the  person  of  the  defendant,  although  the  record 
does  not  disclose  the  ground  of  the  courts'  action ;  but, 
from  the  recital  in  the  journal  entry  of  the  transaction  that 
'*  the  court  after  being  fully  advised  in  the  premises  grants 
said  motion,"  it  will  be  presumed  that  sufficient  cause  ex- 
isted to  warrant  the  action  of  the  court,  under  the  terms  of 
Code  Proc.,  ^1315,  which  provides  that  when  it  appears  at 
any  time  before  judgment,  that  a  mistake  has  been  made 
in  charging  the  proper  ofiense,  the  defendant  shall  not  be 
discharged,  if  there  be  good  cause  to  detain  him,  but  the 
court  must  recognize  him  to  answer  the  offense  shown. — Id,  235 

4.  Same,  Code  Proc.,  ^  1372,  providing  that  an  information 
may  be  dismissed  in  furtherance  of  justice,  and  requiring 
the  reason  of  the  dismissal  to  be  set  forth  in  the  order, 
which  must  be  entered  upon  the  record,  applies  only  to 
those  cases  which  the  prosecution  desires  to  dismiss  with- 
out any  intention  of  renewing  in  some  other  form. — Id 235 

5.  Same,  The  fact  that,  at  the  time  a  defendant  is  brought  to 
trial  upon  an  information  charging  him  with  the  crime  of 
burglary  by  an  unlawful  entry  in  the  night  time,  the  infor- 
mation is  quashed  on  motion  of  the  prosecuting  attorney 
and  a  new  information  filed  charging  an  unlawful  breaking 
and  entry  in  the  day  time,  to  which  defendant  was  given 
ample  time  to  plead  and  prepare  for  trial,  does  not  consti- 
tute error.— /</ 235 

6.  Burden  of  Proof,  The  burden  can  never  be  cast  upon  the 
defendant  in  a  criminal  prosecution  of  showing  the  non- 
existence of  the  facts  constituting  the  crime  with  which  he 

is  charged.— bS/a/^  v,  Conahan 268 

7.  Same — Mayhem — Instructions,  In  a  prosecution  for  mayhem 
for  biting  off  a  man's  ear,  in  which  the  defendant's  own 
testimony  showed  that  he  was  engaged  in  a  fight  with  the 
injured  party,  that  the  fight  was  being  waged  by  such  party 
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without  the  use  of  weapons  and  without  any  attempt  on  his 
part  to  inflict  great  bodily  injury,  an  instruction  that  the 
burden  of  proof  was  upon  defendant  to  show  that  he  could 
not  defend  himself  from  bodily  harm  without  resorting  to 
such  act,  while  clearly  erroneous,  cannot  be  said  to  be  pre- 
judicial.—/:/.  268 

%,  Attempt  to  Commit  Rape — Sufficiency  of  Evidence,  The 
fact  that  a  defendant  convicted  of  an  attempt  to  commit  a 
rape  had  theretofore  borne  a  good  character,  and  that  the 
alleged  crime  had  been  committed  under  circumstances 
which  rendered  it  certain  that  others  not  concerned  in  the 
transaction  were  sure  to  know  of  it,  does  not  raise  such  a 
doubt  as  to  justify  the  appellate  court  in  disturbing  the  ver- 
dict on  the  ground  of  the  insufficiency  of  the  evidence, 
when  there  is  enough  direct  evidence,  if  believed,  to  warrant 
a  conviction. — State  v.  Bersaman 277 

9.  Appeal  in  Criminal  Cases — Right  of  Accused  after  Ptea  of 
Guilty,  While  defendant's  plea  of  guilty  in  a  criminal  prose- 
cution is  a  waiver  of  a  trial  upon  the  merits  it  does  not  oper- 
ate as  a  waiver  of  any  right  of  appeal  given  him  under  the 
statutes. — Slate  v,  Blanch 292 

10.  Prosecution  for  Murder — Eindence,  In  a  prosecution  for 
murder  it  is  not  error  to  admit  in  evidence  a  letter  from  de- 
ceased to  a  third  person  asserting  defendant's  indebtedness 
to  the  deceased,  when  it  has  already  been  shown  in  evidence 
that  defendant  made  inquiries  in  regard  to  it  prior  to  the 
time  of  its  receipt. — State  v.  Wilson 402 

11.  Directed  Verdict — Duty  of  Court,  When  the  defendant  in 
a  criminal  prosecution  interposes  a  motion  for  a  directed  ver- 
dict in  his  favor,  at  the  close  of  plaintiff 's  case,  it  is  the 
duty  of  the  court  to  deny  the  motion  unless  from  a  superfi- 
cial examination  it  appears  that  the  evidence  is  clearly  insuf- 
ficient to  sustain  the  charge. — Id, 40a 

12.  Salmon  Fishing — Complaint,  A  complaint  under  the  pro- 
visions of  the  act  of  February  10,  1893,  regulating  and  licens- 
ing the  catching  of  salmon,  which  charges  defendant  with 
constructing  and  placing  a  fish  trap  within  the  waters  of  the 
Columbia  river,  but  does  not  allege  that  the  fish  trap  was  de- 
signed for  catching  salmon,  or  was  suited  to  that  purpose, 
does  not  state  facts  sufficient  to  constitute  a  crime. — Slate  v, 
Tabell, 49B 

13.  Conduct  of  Trial— Reception  of  Evidence,  A  motion  requir- 
ing the  prosecution  in  a  criminal  case  to  call  certain  sped- 
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fied  persons,  who  are  alleged  to  have  eqnal  or  superior 
knowledge  of  the  fiGicts  with  the  witnesses  already  called  by 
the  prosecution,  is  a  matter  addressed  to  the  discretion  of  the 
trial  court,  and  its  ruling  thereon  will  not  be  disturbed  un- 
less a  clear  abuse  of  discretion  is  shown. — State  v,  Payne. .  545 

14.  Some.  The  prosecution  is  not  required  to  produce  for  the 
consideration  of  the  jury  all  the  evidence  within  its  knowl- 
edge which  would  have  a  tendency  to  throw  light  upon  the 
matter  in  issue,  irrespective  of  its  tendency  to  convict  or  ac- 
quit the  defendant,  but  may  confine  its  efibrts  to  bringing 
out  the  facts  favorable  to  its  side. — Id 545 

15.  Misconduct  0/ Judge.  In  the  trial  of  a  murder  case,  an  ex- 
hibition on  the  part  of  the  court,  in  the  presence  of  the  jury, 
of  strong  feeling  against  the  counsel  for  the  defense,  cul- 
minating in  a  fine  for  contempt,  occasioned  merely  by  the 
counsel's  insisting  on  a  right  to  be  heard  concerning  an  ob- 
jection to  the  relevancy  of  a  question  propounded  on  exam- 
ination, is  such  misconduct  of  the  court  as  to  constitute  pre- 
judicial error. — State  v.  White 6n 

x6.  Accessory— How  Charged.  Under  the  statutes  of  this  state, 
an  information  charging  the  commission  of  a  crime  by  an 
accessory  as  though  he  were  a  principal,  is  proper. — Id 611 

17.  Hostility  of  Witness.  The  admission  of  certain  maps  in  evi- 
dence upon  the  identification  of  a  witness  hostile  to  defend- 
ant is  not  error,  when  there  is  no  showing  of  inaccuracy  in 
the  maps. — Id 611 

See  Bmbbzzlbmbnt ;  Homicide;  Larceny;  Rape, 
Seduction  ;  Sunday  ;  Witness,  2. 

CUSTOM.    See  Waters  and  Watercourses,  2-4. 

DAMAGES. 

1.  Pleading  and  Proof^Instructions.  In  an  action  in  which  spe- 
cial damages  are  alleged  in  a  certain  sum,  and  the  only  spe- 
cific proof  on  the  subject  puts  the  damages  at  a  less  sum,  it 
is  error  to  refuse  defendant's  request  to  charge  the  jury  that 
no  greater  sum  than  the  amount  given  in  proof  could  be  as- 
sessed as  damages. — Rieckhoff  v.  Northern  PacifiCj  etc..  Ir- 
rigation Co 139 

2.  Personal  Injuries— Instructions.  A  charge  that  plaintiflf  is 
entitled  to  recover  for  such  pain  and  suffering  of  body,  if  any, 
as  the  jury  may  believe  she  had  endured,  ''and  will  be  likely 
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to  endure/'  is  not  prejudicial,  when  immediately  qualified  by 
the  charge  that  the  jury  may  allow  "such  sum  as  would  com- 
pensate her  for  the  impairment  of  her  health  for  such  time 
as  you  may  belieyei  from  the  evidence,  it  has  been  and  will 
be  impaired  by  reason  of  her  injuries,  and  in  such  sum  as 
will  compensate  the  plaintiff  for  such  physical  injury  re- 
ceived by  the  plaintiff,  and  the  ordinary  and  natural  result 
as  a  consequence  of  the  same/' — Cameron  v.  Union  Trunk 
Line 507 

See  App8AI«,  8. 

DEEDS. 

1.  Witnesses,  Under  a  statute  requiring  two  witnesses  to  a 
deed  to  land,  there  must  be  two  witnesses  to  the  signature  of 
each  of  the  parties  executing  the  deed. — Carson  v.  Thomp- 
son 295 

2.  Same^Record^Notice,  A  deed  to  real  property  sufficiently 
executed  by  a  wife,  acknowledged  before  a  proper  officer  and 
witnessed  by  two  witnesses,  which  is  defective  in  having  but 
one  witness  to  the  husband's  signature,  is,  nevertheless,  en- 
titled to  record,  although  in  fact  a  deed  to  community  pro- 
perty instead  to  the  wife's  separate  realty,  and  being  of 
record,  is  constructive  notice  to  subsequent  purchasers  of 
the  grantee's  equities  therein. — Id, 295 

3.  Defective  Acknowledgment'-Effect  of  Curative  Act.  Al- 
though at  the  time  of  the  execution  and  record  of  a  deed  the 
acknowledgment  was  invalid  for  want  of  authority  in  the  of- 
ficer before  whom  it  was  taken,  yet,  where  under  a  subsequent 
curative  act  such  acknowledgments  are  validated  in  all  cases 
where  the  rights  of  third  parties  have  not  intervened,  the 
record  of  the  instrument,  which  was  improper  at  the  time, 
becomes  thereby  cured,  and  is  full  constructive  notice  to  all 
subsequent  purchasers. — Id, 295 

4.  Effect  of  Curative  Acts,  Prom  a  consideration  of  the  cur- 
ative acts  passed  from  time  to  time  in  this  state  relating  to 
defective  acknowledgments,  it  appears  that  it  is  the  settled 
policy  of  the  law  not  to  render  conveyances  in  good  faith 
signed  by  the  grantors  ineffectual  in  consequence  of  an  in- 
formality or  defect  as  to  proof  of  their  execution  either  in  the 
matter  of  acknowledgment  or  of  attesting  witnesses. — Id. . .  295 

5.  Construction  and  Effect — Easement  or  Fee,  The  title  ac- 
quired by  a  grantee  to  a  right-of-way  for  a  railroad  is  an 
easement  and  not  a  fee,  when  the  instrument  provides  that 
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he  shall  have  and  hold  the  land  "  so  long  as  the  same  shall 
be  nsed  for  the  operation  of  a  railroad/'  upon  the  express 
conditions  that  the  railroad  shall  be  constructed  on  or  before 
a  certain  date,  that  the  grantee  "  shall  not  fence  said  right- 
of-way  "  and  that  the  grantor  shall  have  the  right  to  cross 
and  re-cross  the  same. — Reichenbach  v,  IVashington^  eic.^ 
Ry^Co 357 

6.  Same — Condition  Subsequent,  In  such  case,  the  condition 
that  the  railroad  shall  be  completed  by  a  certain  date  consti- 
tutes a  condition  subsequent  and  not  a  covenant. — Id,  357 

7.  Title  by  Quitclaim,  If  the  grantor  has  title  to  land,  a  quit- 
claim deed  is  as  effectual  as  a  warranty  deed  in  conveying 
the  title. — Mclnemey  v.  Beck  515 

8.  Want  0/  Valid  Grantee.  A  tax  deed  executed  to  a  dece- 
dent's estate  is  void  for  want  of  a  grantee. — Id 515 

9.  Condition  Subsequent^Covenant  to  Maintain  Ditch,  Where 
a  conveyance  of  land  is  made  upon  the  condition  that  the 
grantee  will  construct  and  perpetually  maintain  a  ditch  for 
the  drainage  of  adjoining  land  of  the  grantor,  which  condi- 
tion is  "  made  a  part  of  the  considertion  of  the  transfer," 
such  provision  is  a  condition  subsequent  and  not  a  covenant, 
especially  when  the  grantee  sets  up  the  claim  that  the  same 
is  a  condition  subsequent  and  that  it  is  content  to  have  a 
forfeiture  declared  for  failure  to  perform. — Mills  v,  Seattle 

&  Montana  Ry,  Co 520 

10.  Same — Remedy  for  Breach,  In  such  a  case,  the  grantor 
cannot  maintain  an  action  for  damages  for  the  failure  of  the 
grantee  to  construct  and  maintain  proper  ditches  as  provided 
for  in  the  deed,  but  the  remedy  is  an  action  for  recovery  of 
the  land  and  forfeiture  of  the  estate  granted. — Id. 520 

See  Frauds,  Statute  of,  i;   Homestead,  2;   Hus- 
band AND  Wife,  9 ;  Partnership,  6. 


DESCENT  AND  DISTRIBUTION. 
Next  of  Kin — Relatives  of  Husband,  A  wife  is  not  a  *'  rel- 
ative" of  her  husband  within  the  term  as  used  in^  1467, 
Gen.  Stat.,  providing  that  "when  any  estate  shall  be  devised 
to  any  child,  grand  child,  or  other  relative  of  the  testator, 
and  such  devisee  shall  die  before  the  testator,  leaving  lineal 
descendants,  such  descendants  shall  take  the  estate  as  such 
devisee  would  have  done  in  case  he  had  survived  the  tes- 
tator."— In  re  Renton's  Estate 533 

See  Husband  and  Wipe,  10. 


714  INDEX— Vol,.  lo. 


DIVORCE. 

1 .  Continuing^  Alimony — Lien  for  Payment — Foreclosure. 
Where,  in  granting  a  decree  of  divorce,  the  court  has  made 
an  order  requiring  the  husband  to  pay  the  wife  a  monthly 
allowance  for  the  support  of  herself  and  children,  and  de- 
creed it  a  Uen  upon  the  real  estate  of  the  husband,  which  de- 
cree was  not  appealed  from,  upon  failure  of  the  husband  to 
make  the  payments,  an  action  for  the  foreclosure  of  such 
lien  may  be  maintained,  wherein  the  decree  may  convert  the 
amount  of  such  monthly  pa3rments  into  a  gross  sum. — King 

V.  Miller 274 

2.  Same^Conversion  of  Continuing  Alimony  to  Gross  Sum, 
Where  monthly  installments  of  an  allowance  decreed  to  the 
wife,  for  the  support  of  minor  children,  upon  the  granting  of 
a  divorce,  are  converted  by  the  court,  in  an  action  foreclosing 
same,  into  a  gross  sum,  it  is  not  error  for  the  decree  of  fore- 
closure to  direct  that  such  gross  sum  be  paid  to  the  wife, 
without  any  restriction  as  to  the  disposition  she  should  make 

of  the  same. — Id 274 

3.  Alteration  of  Decree  in  interest  of  Children,  Although  a  de- 
cree of  divorce  may  conclude  property  rights,  so  far  as  hus- 
band and  wife  are  concerned,  a  proceeding  may  subsequently 
be  brought  to  obtain  an  allowance  or  provision  for  the  sup- 
port of  minor  children. — Id 274 

DRAINAGE.    See  Statutes,  3. 

EASEMENTS. 

Forfeiture  by  Assignee,  An  action  to  declare  a  forfeiture  of 
an  easement  for  breach  of  a  condition  attached  to  the  grant 
may  be  maintained  by  an  assignee  of  the  grantor — Reich^ 
enbach  v.  H^ashington,  etc,,  Ry,  Co 357 

See  Dbbds,  5. 

EJECTMENT. 

1.  When  Wife  Proper  Party,  In  an  action  by  a  vendor  to  re- 
cover possession  of  land  which  a  purchaser  and  his  wife  had 
entered  into  possession  of  under  a  contract  of  sale,  which 
the  vendor  had  since  declared  forfeited,  the  wife  of  the  pur- 
chaser is  a  proper  party  defendant  to  the  action. — Reddish 

V,  Smith 178 

2.  Heading,  Where  the  purchaser  of  premises  sold  under  ex- 
ecution brings  an  action  of  ejectment  to  recover  possession, 
he  is  not  required,  under  the  statute  (Code  Proc.  $  531}  xe- 
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quiring  him  to  set  forth  in  his  complaint  the  nature  of  his 
estate,  claim  or  title  to  the  property,  to  plead  all  the  pro- 
ceedings authorizing  the  sale  alleged  to  have  occurred  in  the 
superior  court. — Belles  v.  Miller 259 

3.  Same.  In  an  action  of  ejectment  the  complaint  states  a  suf- 
ficient cause  of  action  when  it  alleges  that  the  plaintiff  is  the 
owner  of  the  land  described  therein,  subject  to  the  right  of 
redemption  of  the  defendant,  setting  forth  that  plaintiff  be- 
came such  owner  by  virtue  of  a  sale  under  execution,  describ- 
ing the  court,  and  alleging  that  the  execution  was  for  the 
purpose  of  satisf3dng  a  valid  judgment  entered  in  the  cause, 
properly  describing  and  setting  forth  a  copy  of  the  sheriff's 
certificate  of  sale,  together  with  an  allegation  that  the  sale 
had  been  confirmed. — Id 259 

4.  Quielin^  Tille  by  Aclion  of  Ejeclment,  Under  Code  Proc., 
§  529,  an  action  will  lie  to  recover  possession  of  realty  and 
at  the  same  time  remove  a  cloud  upon  its  title. — Reichenbach 

V,    Washinglofif  etc.,  Ry.  Co 357 

5.  Pleading — Estoppel.  In  an  action  of  ejectment  for  the  pos- 
session of  certain  land  which  plaintiffs  claimed  belonged  to 
them  by  reliction,  a  defense  that  the  land  was  an  island, 
public  domain  of  the  United  States,  upon  which  defendant 
had  settled,  although  the  facts  setting  up  same  are  combined 
in  the  answer  with  the  defense  of  estoppel  pleaded  therein, 
will  warrant  the  introduction  of  proofs  establishing  such 
facts,  and  where  such  proof  has  not  been  contradicted  by 
plaintiffs,  it  is  error  for  the  court  to  direct  a  verdict  in  their 
favor. — Moore  v.  Brownfield 439 

6.  Same.  Under  the  reformed  procedure  an  equitable  estoppel 
may  be  pleaded  as  a  defense  to  an  action  of  ejectment. — Id.  439 

7.  Title  of  Plaintiff'.  Proof  by  plaintiff  in  an  action  of  eject- 
ment showing  a  perfect  claim  of  title  from  the  government 
to  her  husband,  that  he  was  dead,  that  plaintiff  was  his  wife, 
that  her  husband  had  no  other  heirs  living,  and  that  there 
were  no  unpaid  debts  owing  by  his  estate,  is  sufficient  to 
establish  a  title  in  herself. — Mclnerney  v.  Beck 515 

8.  Payment  of  Taxes — Value  of  Improvements — When  Occu' 
pant  Entitled  to.  One  in  possession  of  land  under  color 
of  title,  who  has  resided  thereon  in  good  faith,  is  entitled 
on  ejectment  therefrom  to  recover  taxes  and  street  improve- 
ment assessments  paid  by  him,  when  the  owner  has  stood 
by  and  allowed  the  property  to  be  so  benefited  without  assert- 
ing title  as  against  the  occupant,  and,  under  Code  Proc,  4 
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534,  may  set  off  the  value  of  improvements  against  the  rental 
value. — Id 

See  Dbbds,  10 ;  Exbcutors  and  Administrators,  i  ; 
Plbadings,  3 ;  Prohibition,  Writ  of  ;  Tenancy 
IN  Common  ;  Triai«,  3. 

EMBEZZLEMENT. 

1.  Sufficiency  of  Information^Allegations  Charging  Crime, 
In  a  prosecution  for  embezzlement,  an  information  charging 
the  crime  substantially  in  the  terms  of  the  statute  is  suffi- 
cient, without  making  specific  allegations  as  to  the  nature 
of  the  employment  or  trust  relation  of  the  accused. — Staie 

V.  Turner 94 

2.  Same,  An  information  for  embezzlement  is  sufficient  under 
Penal  Code,  §  55,  defining  the  crime,  and  under  §  1244,  Code 
Proc,  requiring  that  the  act  charged  as  a  crime  be  clearly 
set  forth  in  ordinary  and  concise  language,  in  such  a  man- 
ner as  to  enable  a  person  of  common  understanding  to  know 
what  is  intended,  when  it  is  alleged  therein  that  the  defend- 
ant, on  a  day  and  at  a  place  named,  was  intrusted  with  a 
certain  sum  of  money,  the  property  of  another,  which  he 
took  into  his  possession  and  was  holding  for  and  on  accomit 
of  such  other,  and  that  he  did  then  and  there  fraudulently 
convert  said  money  to  his  own  use. — Id 94 

EMINENT  DOMAIN.    See  Statutes,  3. 

EQUITY. 

Rescission,  A  purchaser  under  a  contract  of  sale  of  land 
who  is  in  default  in  making  payments  upon  installments 
due,  cannot  invoke  the  equity  power  of  the  coart  for  the 
purpose  of  rescinding  the  contract. — Reddish  v.  Smith 178 

See  APPEAL,  13;  Evidence,  4;  Specific  Perform- 
ance; Subrogation;  Trusts. 

ESTOPPEL. 

I.  Public  Officer  Riding  on  Free  Pass.  A  public  officer  travel- 
ing on  a  free  pass  issued  b^*  a  transportation  company  is 
estopped  from  setting  up  in  an  action  for  damages  arising 
from  the  negligence  of  the  company,  that  the  pass  issued  to 
him  was  void  under  the  constitution,  and  that  the  conditions 
attached  to  its  acceptance  and  use  were  consequently  in- 
operative.— Muldoon  V,  Seattle  City  Ry,  Co 311 
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2.  Estoppel  to  Assert  Title.  One  who  in  good  faith  induces 
another  to  settle  on  his  land,  believing  and  representing  the 
same  to  be  government  land,  when  in  fact  the  title  is  in  him- 
self, is,  nevertheless,  estopped  from  asserting  title  against 
the  one  who,  relying  upon  such  representations,  has  gone 
into  possession  of  the  land  and  improved  it. — Moore  v. 
Brownfield 439 

3.  Same.  The  fact  that  a  party  is  induced  to  take  possession 
of  the  land  of  another  as  government  land,  with  a  view  to 
obtaining  title  by  residence  and  cultivation,  is  equivalent  to 

a  purchase. — Id, 439 

4.  Forged  Conveyance — Estoppel  of  Owner,  Where  land  has 
been  conveyed  under  a  forged  power  of  attorney  purporting 
to  be  executed  by  the  owners  to  their  son,  and  the  parents 
do  not  disavow  the  act  of  the  son  when  it  becomes  known 
to  them,  but  allow  the  grantee  and  those  claiming  under 
him  to  remain  in  possession  for  several  years,  making  val- 
uable improvements,  the  owners  are  estopped  from  denying 
the  validity  of  the  power  of  attorney. — Lynch,  v,  Richter. . .  486 

See  Appbal,  14  ;  Corporations,  3 ;  Ejectment,  5,  6; 
Mechanics'  Liens,  3;  Municipal  Corpora- 
tions, 9,  12;  Specific  Performance,  4;  Vendor 
AND  Purchaser,  3. 

EVIDENCE. 

1.  Inadmissibility  of  Parol  to  Vary  Written  Contract,  A  writ- 
ten contract  which  enters  minutely  into  the  details  of  the 
agreement  between  the  parties,  indicates  on  its  face  that  all 
its  terms  have  been  reduced  to  writing,  and  it  cannot  be 
added  to  or  varied  by  parol  proof  of  agreements  that  are  in 
no  wise  collateral  to,  or  independent  of,  its  subject  matter. 
^Gordon  v,  Parke  &*  Lacy  Machinery  Co ig 

2.  Same,  Where  such  a  contract  for  the  sale  of  a  stock  of 
goods  has  been  made  in  writing,  an  oral  contract  between 
the  parties  to  the  effect  that  in  consideration  of  such  con- 
tract of  sale,  the  seller  will  not  engage  in  the  same  business 
in  the  same  city,  is  not  such  a  collateral  undertaking  as  to 
permit  parol  proof  thereof  in  explanation  of  the  written  con- 
tract.—/</ i& 

3.  Documents-'Ceriified  Copy  of  Mortgage,  A  certified  copy 
of  the  record  of  a  mortgage  is  admissible  in  evidence,  and  is 
sufficient  proof  of  the  execution  of  the  mortgage,  when  the 
certificate  of  acknowledgment  to  the  mortgage  is  regular  in 
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form  and  states  that  the  instmment  had  been  duly  executed 
by  the  mortgagor. — Howard  v.  Gemming 30 

4.  Parol  Proof  to  Establish  Mistake  in  Written  Instrument, 
Where  it  is  sought  to  vary  the  terms  of  a  written  agreement 
on  the  ground  that  through  mutual  mistake  it  fails  to  ex- 
press the  agreement  actually  made,  a  mere  preponderance  of 
proof  will  not  be  sufficient,  but  the  evidence  establishing  the 
mutuality  of  the  mistake  must  be  clear,  unequivocal  and  con- 
vincing.— Barnes  v,  Packwood. 50 

f^.  Declarations— Action  at  Director's  Meeting,  In  an  action 
against  a  corporation,  in  which  it  becomes  essential  to  show 
the  proceedings  of  the  board  of  directors  affecting  the  matter 
at  issue,  when  it  has  been  shown  that  action  has  been  taken 
in  reference  thereto,  at  the  meeting  of  the  board,  it  is  com- 
petent to  show  all  that  was  said  and  done  in  relation  thereto, 
in  addition  to  what  is  disclosed  by  the  minutes  of  the  board ; 
and  especially  is  this  true  when  the  minutes  are  ambiguous 
and  do  not  in  themselves  fully  explain  the  entire  transac- 
tion.— Tibbals  v,  ML  Olympus  Water  Co 329 

6,  Secondary  Evidence —  When  Admissible,  Failure  to  pro- 
duce a  bond  or  a  copy  thereof  before  trial,  upon  demand  of 
a  party  to  an  action  in  which  rights  under  the  bond  are  in 
controversy,  will  not  preclude  proof  of  its  loss  and  the  intro- 
duction upon  the  trial  of  secondary  evidence  of  its  contents, 
when  sufficient  excuse  for  the  failure  to  furnish  the  copy  is 
shown  at  the  trial. — Spears  v.  Lawrence 368 

T,  Answers  to  Interrogatories — Contradiction,  Answers  to  in- 
terrogatories propounded  to  a  defendant,  under  Code  Proc., 
§§  1 660-1665,  may  be  put  in  evidence,  and,  as  evidence,  are 
subject  to  contradiction. — Denny  v,  Sayward 422 

8.  Secondary  Evidence,  Secondary  evidence  of  the  contents 
of  a  written  assignment  of  a  lease  is  admissible  when  the  de- 
fendant has  shown  that  he  delivered  it  and  the  premises  to 
the  assignee,  who  shortly  afterward  left  the  city,  and  that 
the  defendant  did  not  know  the  whereabouts  of  the  assignee, 
but  had  addressed  letters  to  places  where  he  had  reason  to 
think  he  might  be  found,  asking  him  for  the  assignment — 
Tibbals  v,  Iffland 451 

9.  Same,  Where  a  foundation  has  been  laid  for  the  introduc- 
tion of  secondary  evidence  as  to  the  contents  of  a  written  as- 
signment of  a  lease,  and  testimony  has  been  given  by  a  wit- 
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nes8  in  regard  thereto,  it  is  not  error  to  permit  him  to  show 
what  lease  the  assignment  pvirported  to  assign. — Id 451 

Sec  Advbrsb  Possession,  i,  3;  Appeal,  24,  25;  Con- 
tracts, 3 ;  Criminal  Law,  10,  17 ;  Ejectment, 
7 ;  Frauds,  Statute  op,  2 ;  Fraudulent  Con- 
veyances, 3,  7;  Homicide,  5;  Landlord  and 
Tenant,  2,  6,  7 ;  Marriage  ;  Partnership,  i, 
4;  Principal  and  Surety,  4;  Waters  and 
Watercourses,  2;  Wills,  6,  7. 

EXECUTION.    See  Attachment,  3,  4;  Homestead. 

EXECUTORS  AND  ADMINISTRATORS. 

\,  Administrator' 5  Sale  of  Land— Irregularities— Waiver  of 
Objections  by  Heirs.  In  an  action  to  recover  possession  of 
real  estate  from  the  heirs  at  law  of  a  decedent,  it  is  error  to 
set  aside  a  verdict  in  favor  of  plaintiff,  when  the  evidence 
shows  that  the  land  had,  on  petition,  been  ordered  sold  for 
the  purpose  of  paying  debts ;  that  with  the  consent  of  the 
plaintiff,  who  held  a  mortgage  thereon,  and  of  the  defend- 
ants, the  order  provided  for  the  payment  of  the  mortgage 
debt  out  of  the  proceeds ;  that  the  lands  were  sold  to  plain- 
tiff for  a  sum  slightly  in  excess  of  his  mortgage  claim,  he 
being  credited  with  the  amount  of  his  claim  and  pajring  the 
excess  in  money  ;  that  a  petition  of  defendants  for  re-sale 
on  the  ground  of  inadequacy  of  price,  was,  after  due  consid- 
eration, denied  by  the  court ;  that  the  sale  was  duly  con- 
firmed, the  defendants  being  present  in  x>erson  or  by 
attorney  at  all  the  steps  in  the  proceeding ;  and  that  in  ac- 
cordance with  the  order  of  the  court,  a  deed  had  been  duly 
executed  by  the  administrator  to  the  plaintiff. — Dooly  v, 
Russell 195 

2.  Power  to  Compromise  Suit.  The  representative  of  a  dece- 
dent's estate  has  power  to  compromise  law  suits  involving 
realty  belonging  thereto,  when  the  legal  title  is  in  the  ad- 
verse party,  without  submitting  the  matter  to  the  probate 
court  for  authorization  and  approval. — Denney  v,  Parker... .  218 

^.Action  by.  After  Final  Accounting.  Although  a  final  ac- 
count in  the  administration  of  an  estate  has  been  rendered 
and  an  order  of  distribution  made  and  carried  into  effect, 
such  facts  will  not  be  prejudicial  to  an  action  by  the  executor 
in  the  interests  of  the  estate,  if  he  has  not  received  his  final 


720  INDEX— Vol.  io. 


EXECUTORS  AND  ADMINISTRATORS— Continubd. 

discharge  nor  his  bondsmen  have  been  released. — Denny  v. 
Sayward 42* 

See  Dbbds,  8;  Jubgmbnt,  10;  Partnership,  7,  8; 
Prohibition,  Writ  of;  Wii,ls,  9. 

EXEMPTIONS.    See  Homestead. 

FISHERIES.    See  Criminai^  Law,  12. 

FIXTURES. 

Rights  of  Subsequent  Mortgagee.  Where  a  building  has 
been  built  for  brewery  purposes,  and  to  further  such  object 
there  has  been  built  into  it,  as  an  essential  part,  a  direct  ex- 
pansion refrigerating  plant,  such  machinery  becomes  a  part 
of  the  realty  as  to  mortgagees  of  the  premises,  although  the 
contract  of  sale  between  vendor  and  purchaser  of  the  machin- 
ery treats  it  asx>ersonal  property. —  Wade  v,  Donau  Brerth 
ing  Co 284. 

FRAUD.    See  Limitation  of  Actions,  i,  3. 

FRAUDS,  STATUTE  OF. 

1.  Conveyance  of  Partnership  Realty,  The  statute  (Sec  1422, 
Gen.  Stat.)  requiring  contracts  for  the  conveyance  of  land 
or  of  an  interest  therein  to  be  by  deed  is  applicable  to  agree- 
ments between  partners  for  the  transfer  of  partnership  lands 
from  one  to  the  other. — Brewer  v.  Cropp 136 

2.  Same — Parol  Evidence.  In  an  action  for  the  recovery  of 
money,  which  is  based  upon  a  parol  contract  between  part- 
ners for  the  sale  of  partnership  land,  parol  evidence  is  inad- 
missible for  the  purpose  of  establishing  the  terms  of  the 
contract. — Id 136 

3.  Pleading,  When  a  sale  of  personal  property  of  the  value  of 
fifty  dollars  or  more  is  pleaded  in  an  action  at  law,  it  is  not 
necessary  to  plead  facts  in  avoidance  of  the  statute  of  frauds. 

— Shelton  v,  Conant 193. 

FRAUDULENT  CONVEYANCES. 

I.  Preference  by  Insolvent  Corporation,  The  transfer  by  an  in- 
surance company,  which  was  insolvent  and  practically  out  of 
business,  of  a  portion  of  its  assets  to  certain  crediton,  who 
were  either  officers  of  the  corporation  or  intimately  con- 
nected therewith,  was  such  a  preference  by  an  insolvent  cor- 


INDEX— Vol..  10.  721 


l^RAUDULENT  CONVEYANCES— Continued. 

poration  as  to  constitute  a  fraudulent  conveyance  and  ^^gfi- 
rant  the  recovery  by  the  receiver  of  such  corporation  of  the 
property  so  transferred. — Smtlk  v.  Hopkins 77 

2.  Rights  of  Bona  Fide  Purchaser,  A  creditor  cannot  recover 
the  possession  of  property  sold  by  the  debtor  to  another  per- 
son, on  the  ground  that  it  is  a  fraudulent  conveyance,  when 
the  purchaser  has  in  good  faith  paid  a  portion  of  the  pur- 
chase price,  except  rn  repayment  by  the  creditor  of  that 
part  of  the  purchase  price  paid. — Martin  v.  Matthews 176 

3.  Action  to  set  Aside^Admissibility  of  Evidence,  Where  it 
is  sought  to  show  that  the  transfer  of  certain  property  by  an 
insolvent  debtor  was  not  made  in  good  faith,  it  is  not  error  to 
reject  evidence  of  other  transactions  which  may  tend  to  a 
full  understanding  of  the  transaction  in  controversy,  if  it 
appears  that  the  relevancy  of  such  other  transactions  was 
not  clearly  made  known  to  the  court. — Mayer  v,  Woolery, .  354 

4.  Sale  by  Insolvent  Corporation,  The  insolvency  of  a  corpora- 
tion at  the  time  of  making  a  sale  does  not  from  that  fact 
alone  constitute  a  fraudulent  transfer. — Id 354 

5.  Creditor's  Bill^Sufficiency.  In  an  action  seeking  to  subject 
land  fraudulently  conveyed  to  the  lien  of  a  judgment,  the 
complaint  sufficiently  states  that  the  defendant  had  no  other 
property  out  of  which  the  execution  could  be  satisfied,  when 
it  alleges  that  there  was  a  return  of  nulla  bona  on  the  execu- 
tion issued,  and  that  the  property  attempted  to  be  conveyed 
was  all  the  property  owned  by  the  judgment  debtor.— C?*Z^afy 

V,  Duvall 666 

6.  What  Constitutes—Knowledge  of  Fraud  Where  a  debtor 
conveys  all  his  property  for  the  purpose  of  defrauding  his 
creditors,  and  the  grantee  takes  with  knowledge  of  the  intent 
to  defraud,  the  fact  that  a  full  cash  consideration  was  paid 
for  the  property  will  not  relieve  it  from  liability  to  the  claims 

of  creditors  of  the  grantor. — Id 666 

I.Same.  The  conveyance  by  one  of  all  his  property  to  a 
brother,  who  lived  with  the  grantor  and  sustained  intimate 
business  relations  with  him,  will  be  deemed  fraudulent,  al- 
though for  a  valuable  consideration,  when  it  appears  that 
a  judgment  had  been  obtained  against  the  grantor,  who 
said  that  the  judgment  creditor  would  never  get  a  cent  on  the 
judgment,  as  he  would  fix  it  so  that  he  could  not  get  any- 
thing ;  that  the  deed  was  made  on  the  day  of  the  judgment 
but  not  delivered  imtil  after  a  motion  for  a  new  trial ;  that 
the  grantor  had  received  a  large  amount  of  cash  for  the 

46-lOW 
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tlfpisier  without  applying  any  of  it  npon  the  jodgment ;  and 
that  the  grantee  had  said  he  had  purchased  his  brother's 
place  because  he  had  got  into  trouble  and  did  not  want  to 
have  any  pitoperty,  as  there  was  no  telling  how  the  court 
might  decide.— /(/. 666 

GARNISHMENT. 

Judgment  Against  Garnishee,  When  the  only  issue  in  a  gar- 
nishment proceeding  is  as  to  whether  or  not  the  garnishee 
has  in  his  possession  personal  property  belonging  to  the 
principal  debtor,  it  is  error,  upon  a  finding  against  the 
garnishee,  to  enter  a  money  judgment  against  him. — Camp- 
Mi  V,  Simpkins : i6o 

See  Appsal,  15. 

GUARDIAN  AND  WARD. 

Action  Against  Ward — Admissions  of  Guardian.  Guardians 
of  infant  heirs  may,  when  acting  in  good  faith,  admit  in 
their  pleadings  in  partition  proceedings  that  certain  land  in 
controversy  is  the  community  property  of  the  parents  of 
their  wards,  although  the  admission  may  be  prejudicial 
to  formerly  asserted  claims. — Kromer  v.  Friday 621 

HIGHWAYS.    See   Countibs,  4;   Logs   and  Logging,  3; 
MuNiciPAi,  Corporations,  5--8. 

HOMESTEAD. 

T.  When  Debtor  Entitled  to  Exemption,  A  sheriff's  deed 
based  upon  an  execution  sale  of  a  lot  of  laind,  is  void,  under 
the  homestead  law,  when  it  appears  that  the  lot  was  the 
only  real  property  of  the  execution  defendants  in  the  state, 
that  they  occupied  it  as  the  family  residence,  and  that  it 
was  worth  less  than  one  thousand  dollars  ;  that  they  claimed 
it  as  exempt,  and  took  every  means  to  prevent  the  sale  by 
notifying  the  sheriff,  warning  purchasers,  and  protesting 
against  confirmation. — Asher  v,  Sekofsky 379 

2.  Abandonment,  The  fact  that  a  judgment  debtor,  after  a 
void  execution  sale  of  his  homestead  and  the  execution  of  a 
sheriff's  deed  thereto,  sells  the  land  to  a  third  party  and  re- 
moves therefrom,  will  not  cure  the  invalidity  of  the  sheriff's 
deed.  — /</ 379 

See  Public  Lands. 


INDEX— Vol.  io.  723 


HOMICIDE. 

I.  Murder — Sufficiency  of  Evidence.  In  a  prosecution  for 
murder  in  which  a  father,  son  and  daughter  are  jointly 
charged  with  the  crime,  the  defendants  are  not  entitled  to  a 
verdict  at  the  close  of  plaintiff's  case,  when  it  appears  from 
the  evidence  that  deceased  was  the  husband  of  the  daughter, 
that  their  marital  relations  had  been  unpleasant,  that  the 
father  was  seen  with  the  deceased  at  about  the  time  when, 
irom  the  appearance  of  the  body,  he  was  killed,  and  that 
the  greeting  between  them  showed  more  or  less  hostility 
on  the  part  of  the  father ;  and  that,  at  the  time  the  body  was 
exhumed,  about  a  year  after  death,  it  was  in  such  a  condi- 
tion, that  one  well  acquainted  with  the  deceased  would  be 
likely  to  recognize  it,  but  that  the  brother  acted  as  if  he  did 
not  know  whose  body  it  was. — State  v.  Wilson^ 40a 

a.  Same, — Harmless  Error,  Where  the  evidence  is  of  such  a 
nature  as  to  clearly  warrant  the  verdict  of  the  jury  in  a 
prosecution  for  murder,  the  verdict  will  not  be  disturbed  on 
account  of  an  erroneous  instruction  as  to  the  weight  to  be 
given  to  proof  of  good  character  of  the  defendant. — Id 403 

^,  Justifiable  Homicide—Danger  to  Family.  In  a  prosecution 
for  murder,  defendant  being  placed  upon  the  stand,  testified 
that  deceased  had  come  to  their  house  for  an  interview  with 
his  wife,  who  was  defendant's  sister ;  that  she  was  frighten- 
ed at  his  appearance  and  desired  him  to  go  away,  but  wished 
to  obtain  from  him  a  check  to  her  trunk,  which  he  had  in 
his  possession  ;  that  he  finally  started  away  without  giving 
her  the  check ;  that  defendant  went  with  him  for  the  purpose 
of  obtaining  the  check  and  inducing  him  to  go  away  and 
leave  his  sister  alone ;  that  at  the  time  defendant  was  inform- 
ed by  his  sister  that  her  husband  had  a  revolver,  and  he 
must  look  out ;  that  he  walked  with  deceased  for  about  a 
mile,  passing  the  father  of  defendant  on  his  way  home  ;  that 
during  the  walk  he  was  trying  to  persuade  deceased  to  give 
up  the  check  and  go  away  and  not  try  to  have  any  further 
communication  with  his  wife;  that  at  times  he  would 
promise  to  go  away  and  at  others  would  threaten  to  go  back 
and  do  violence  to  his  wife  or  compel  her  to  live  with  him  ; 
that  he  finally  gave  to  defendant  the  check  for  the  trunk, 
and  they  continued  on  together  until  deceased  declined  to  go 
any  further,  and  turning  round  said  he  would  go  back  and 
kill  his  wife  and  then  himself;  that  thereupon  defendant 
picked  up  a  stick  and  struck  him  a  single  blow,  which  killed 
him ;  that  he  was  frightened  and  dragged  the  body  into  the 
woods ;  and  went  back  to  the  house  and  told  what  he  had 
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done,  afterwards  returning  and  burying  the  body.  The 
autopsy  of  the  body  showed  that  a  blow  of  such  violence 
had  been  given  as  to  crush  the  entire  back  portion  of  the 
head  and  dislocate  the  neck.  The  deed  was  done  more 
than  a  mile  from  the  house  in  which  defendant's  sister 
was  with  her  father  and  mother,  and  there  were  two  guns  in 
the  house  available  for  her  defense,  which  facts  were  all 
known  to  defendant.  Held^  that  a  verdict  of  murder  in  the 
second  degree  was  warranted. — Id 402 

4.  Pleading  and  Proof— Variance,  In  a  prosecution  upon  an 
information  charging  certain  defendants  with  having  killed 
the  deceased  by  the  use  of  a  knife  held  by  them,  there  is 
not  a  material  variance  when  the  proof  shows  that  the  knife 
was  held  and  the  blow  struck  by  another  person  than  is 
charged  in  the  information,  it  further  appearing  that  de- 
fendants aided  and  abetted  such  person,  and  that  the  blow 
was  in  pursuance  of  a  conspiracy  on  their  part  to  terrorize 
the  community. — State  v.  Payne 545 

5.  Evidence — Admissions,  In  a  prosecution  for  murder,  where- 
in it  is  sought  to  show  that  the  crime  was  the  result  of  a  con- 
cert of  action  among  four  persons  to  terrorize  the  community, 
the  acts  and  statements  of  the  defendant  on  trial  and  those 
of  the  others  in  his  presence,  prior  to  the  commencement  of 
the  assault,  are  admissible  in  evidence  for  the  purpose  of 
placing  the  jury  in  possession  of  the  circumstances  leading 

up  to  the  assault. — Id 545 

6.  Murder— Presumption  from  Killing.  Where  a  homicide  has 
been  proven,  the  presumption  is  that  it  was  murder  in  the 
second  degree,  and  such  presumption  must  be  given  force 
unless  there  is  something  in  the  case  to  rebut  it. — Id. 545 

7.  Prosecution  of  Accessory — Instructions,  Where  the  theory  of 
the  prosecution  in  a  trial  for  murder  is  that  the  defendant 
procured,  counseled,  aided  and  abetted  the  killing  of  de- 
ceased by  others,  and  the  evidence  all  tended  to  support 
that  position,  it  is  erroneous  to  charge  the  jury  that  if  they 
believe  that  defendant  fired  the  fatal  shot,  they  may  find 
him  guiWy, State  v.  White 611 

8.  Presumption  from  Killing^Instructions,  A  charge  to  the 
jury  that  if  the  killing  of  deceased  has  been  proved  beyond 
a  reasonable  doubt,  the  law  pronounces  such  killing  murder, 
is  erroneous,  although  the  court  may  have  elsewhere  defined 
murder  in  the  first  and  second  degrees. — Id 611 
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9.  Right  of  A  ccusedto  Instructions  Based  on  Defense.  Where  the 
theory  of  the  defense  is  that  while  the  defendant  was  defend* 
ing  himself  against  assault,  some  person,  unsolicited  by  him, 
and  unknown  to  him  until  afterwards,  fired  and  killed  his 
assailant  in  his  defense,  it  is  error  to  refuse  a  request  for 
a  charge  that  '*  if  the  jury  believe  from  the  evidence  that 
the  defendant  did  not  procure  or  incite  the  person  firing  such 
shot  to  do  so,  then  the  jury  must  find  the  defendant  not 
guilty."—/^ 611 

Sbb  Criminai,  Law,  10,  15. 

HORSE  AND  STREET  RAII.ROADS. 

1,  Liability  for  Negligence.  It  is  not  error  to  charge  the  jury 
that  it  was  the  duty  of  defendant  to  have  an  employe  at 
the  rear  end  of  an  electric  car,  when  the  evidence  in  an  ac- 
tion for  damages  shows  that  it  had  been  the  custom  for  the 
electric  cars  of  defendant  to  stop  for  transfers  from  the  cars 
of  a  connecting  line,  when  signalled  for  that  purpose,  and 
that  transferring  passengers  traversed  the  street  to  reach 
the  waiting  car ;  that  the  car  was  suddenly  backed  while  the 
conductor  was  on  the  forward  end,  and  that  plaintiff,  in  en- 
deavoring to  avoid  the  backing  car,  was  caught  between  it 
and  a  wall  of  snow,  banked  up  on  the  side  of  the  car  line, 
whereby  she  received  the  injuries  complained  of. — Cameron 
V,  Union  Trunk  Line 507 

3.  Same,  In  such  a  case,  when  it  appears  that  owing  to  a 
heavy  snow  fall,  the  snow  had  been  banked  up  on  either 
side  of  the  car  line  to  afford  a  passage  for  the  cars,  the  act 
of  the  plaintiff  in  walking  along  the  track  toward  the  car, 
even  without  looking  or  listening,  cannot  be  said  to  be  neg- 
ligence on  her  part,  because  the  method  of  transfer  in  vogue 
was  a  license  to  plaintiff  to  act  upon  the  belief  that  the  car 
would  remain  at  a  stand-still  until  she  could  board  it. — Id. .  507 

HUSBAND  AND  WIFE. 

I.  Community  Debts — Liability  of  Community  Property.  Any 
liability  incurred  by  the  husband  in  the  prosecution  of  any 
business  is  prima  facie  a  charge  against  the  community ; 
and  the  presumption  to  that  effect  will  continue  in  force  un- 
til it  is  overthrown  by  proof  that  such  liability  was  not  in- 
curred in  any  business  of  which  the  community  would  have 
had  the  benefit,  if  profit  had  been  realized  therefrom. — Mc- 
Donough  V.  Craig 239 
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2.  Same—Promissory  Note  of  Husband,  The  commimity  char- 
acter of  a  debt  is  not  changed  by  the  fact  that  it  is  evidenced 
by  the  negotiable  note  of  the  husband  alone ;  and  a  judg- 
ment rendered  upon  such  note  is  prima  facie  enforceable 
against  the  property  of  the  community. — Id 239 

3.  Same — Action  on  Note—Parties,  In  an  action  upon  a  nego- 
tiable promissory  note  executed  by  the  husband  alone  for 
what  is  alleged  to  be  a  community  debt,  the  wife  is  a  proper 
party  defendant ;  and,  upon  a  verdict  or  finding  in  favor  of 
the  plaintiff"  upon  such  issue,  he  is  entitled  to  have  the  debt 
adjudged  as  that  of  the  community.  {.Commercial  Bank  v. 
Scott,  6  Wash.  499,  qualified).— /</ 239 

4.  Husband  as  Wife's  Agent,  Under  the  laws  of  this  state 
which  make  it  competent  for  the  wife  to  authorize  her  hus- 
band to  execute  a  mortgage  in  her  behalf,  there  is  necessa- 
rily included  the  power  to  authorize  him  to  execute  a  prom- 
issory note  in  her  name. — Richmond  v.  Voorhees 316 

5.  Contract  of  Guaranty  by  Husband— Liability  of  Community 
Property,  A  guaranty  by  a  husband,  who  is  a  stockholder 
in  a  corporation,  of  the  payment  of  goods  to  be  furnished 
the  corpora  'on,  being  merely  a  contract  of  suretyship,  cre- 
ates a  separate,  and  not  a  community,  debt. — Spinning  v, 
Allen 570 

6.  Same,  Levy  of  execution  upon  community  realty  under  a 
judgment  against  the  husband  upon  a  contract  of  suretyship 

may  be  enjoined  at  the  suit  of  the  wife. — Id 570 

7.  Lands  Acquired  Under  Homestead  Law — When  Vests  in  Com- 
munity, Although  the  equitable  title  to  land  acquired  under 
the  homestead  laws  accrues  upon  the  making  of  final  proof 
and  receipt  of  the  final  certificate,  the  legal  title  does  not 
pass  from  the  government  until  the  issuance  of  patent,  and, 
upon  the  marriage  of  a  homestead  claimant  between  the 
making  of  final  proof  and  the  issuance  of  patent,  the  legal 
title  to  the  land  vests  in  the  community. — Kromer  v,  Fri- 
day  621 

8.  Same,  Lands  acquired  under  the  homestead  laws  of  the 
United  States  are,  within  the  intent  of  the  laws  of  this  state, 
acquired  by  purchase  and  consequently  are  community  prop- 
erty, when  title  is  obtained  during  marriage. — Id 621 

9.  Community  Land— Power  of  Husband  to  Deed,  Real  prop- 
erty acquired  by  the  community  under  the  provisions  of  the 
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law  of  1869,  which  gave  the  husband  power  to  convey  the 
entire  title  by  his  separate  deed,  could  not  be  conveyed 
away  by  the  husband  after  his  wife's  death,  so  as  to  pass 
her  interest,  while  the  law  of  1871  ( Laws,  p.  73,  §  22 ),  de- 
claring that  one-half  the  community  property  should  be- 
long to  the  wife  and  her  heirs  forever,  was  in  force. — Mabie 
V.  Whittaker 656 

ID.  Descent  of  Community  Lands — Power  of  Legislature  to 
Change,  The  legislature  has  power  to  change  the  law  of  de- 
scent as  to  community  lands  and  make  the  same  applicable 
to  lands  previously  acquired. — Ld 656 

See  Chattbl  Mortgagbs,  7 ;  Dbbds,  2  ;  Dbscbnt  and 
Distribution  ;  Divorcb  ;  Ejbctmbnt,  i  ;   Lani>- 

LORD  AND  TBNANT,  5  ;  MBCHANICS*  LIBNS,  3,  7,  8, 

13;   Partition,  4;     Principal    and  Agent,  3; 
Public  Lands,  2 ;  Specific  Performance,  3,  7. 

INDICTMENT  AND  INFORMATION.  See  Criminal  Law, 
2-5,  12,  16;  Embezzlement,  I,  2;  Homicide,  4; 
Larceny,  i,  2. 

INJUNCTION. 

1.  Sufficiency  of  Evidence.  Where  it  appears  from  the  plead- 
ings that  plaintiff's  case  depends  upon  the  admission  of 
parol  evidence  where  the  law  does  not  allow  it,  it  is  error  to 
grant  his  application  for  a  temporary  injunction. — Gordon 

V,  Parke  6r*  JJicy  Machinery  Co 18 

2.  Action  by  Receiver-^Injunction  Bond  Necessary,  Under  J 
159,  Code  1881  (Code  Proc,  §  273),  requiring  the  party  ask- 
ing for  an  injunction  to  enter  into  a  bond  to  the  adverse 
party,  ''conditioned  to  pay  all  damages  and  costs  which  may 
accrue  by  reason  of  the  injunction  or  restraining  order,"  it 
is  error  to  grant  a  receiver  an  injunction  without  complying 
with  such  statute,  on  the  theory  that  the  bond  given  by  him 
as  receiver  is  sufficient  protection  to  those  whose  acts  he  may 
seek  to  enjoin. — Keeler  v.  White 420 

See  Husband  and  Wife,  6;  Municipal  Corpora- 
tions, 3. 

INSOLVENCY.    See  Assignment  for  Benefit  of  Credit- 
ors ;  Corporations,  r,  4-6 ;  Fraudulent  Conveyances, 

1,4. 
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INSTRUCTIONS.  See  Damagbs,  i,  2;  Homicide,  2,  7-9; 
HoRSS  AND  Strbbt  Raii^roads,  I ;  Larcbny,  3 ;  Part- 
VBRSHip,  2,  3;  Pi^bading,  10;  Rbpi«Bvin,  2;  Trial,  3,  4> 
6 ;  Witness,  2. 

INSURANCE. 

1.  Conflict  of  Laws — Forfeiture  of  Policy.  The  proyision  of 
the  New  York  statute  (Laws  1877,  ch.  321)  regulating  the 
manner  in  which  life  insurance  companies  doing  business  in 
that  state  may  declare  any  policy  of  insurance  forfeited  or 
lapsed  by  reason  of  non-payment  of  any  annual  premium, 
affects  the  policies  issued  in  that  state,  whether  by  foreign  or 
domestic  companies,  but  has  no  application  to  policies  not 
issued  therein,  although  the  companies  issuing  them  may 
have  been  organized  under  the  laws  of  the  state  of  New  York. 
'^Griesemer  v.  Mutual  Life  Ins,  Co 202 

2.  Same — Effect  of  Contract,  Where  a  policy  of  insurance  pro- 
vides by  its  terms  that  it  is  a  ''contract  made  and  to  be  exe- 
cuted in  the  state  of  New  York,  and  shall  be  construed  only 
according  to  the  charter  of  the  company  and  the  laws  of  that 
state,"  it  must  be  construed  as  executed  and  delivered  in 
that  state,  and,  consequently,  subject  to  the  laws  governing 
policies  issued  in  the  state  of  New  York,  although  it  was  in 
fact  executed  and  delivered  in  a  foreign  state. — Id 202 

3.  Conditions  of  Policy — Non-Payment  of  Premium  —  Notice. 
Under  a  policy  of  life  insurance  governed  by  the  statute  of 
New  York  declaring  that  no  such  policy  shall  be  forfeited  for 
non-pa3rment  of  any  premium,  unless  at  least  thirty  and  not 
more  than  sixty  days  prior  to  the  day  when  the  premium  is 
payable  a  notice  has  been  mailed  to  the  assured  stating  the 
amount  of  premium,  when  due,  to  whom  and  where  payable, 
and  that,  if  not  paid  when  due,  said  policy  and  all  pajrments 
thereon  will  become  forfeited  and  void,  a  notice  in  the  fol- 
lowing form :  "In  accordance  with  your  contract  No.  204,- 
439  with  this  company,  $47* 7o  will  be  due  on  the  28th  day  of 

August,  1892,  and  payable  to _ 

Yours  respectfully,  William  H.  Lambeth,  General  Agent,*' 
although  addressed  to  the  assured  and  mailed  within  sixty 
days  prior  to  the  time  for  payment,  is  not  sufficient  to  work 
a  forfeiture  of  the  policy,  upon  the  failure  of  the  policy 
holder  to  pay  the  premium  when  due. — Id 202 

4.  Action  on  Policy — Tender  of  Premium.  In  such  case,  an  ac- 
tion may  be  maintained  upon  the  policy  after  the  death  of 
the  assured  without  the  payment  or  tender  of  the  premium 
due,  when  the  action  of  the  company  shows  that  they  would 
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have  refused  a  tender,  if  made,  as  they  had  already  treated 
the  rights  of  the  claimant  under  the  policy  as  terminated  by 
the  non-payment  of  premium,  and  had  determined  the  cash 
value  of  the  policy  at  the  time  of  such  default. — Id. 202 

5.  Conditions  of  Policy  ^Copies  of  Invoices  and  Accounts.  Where 
one  of  the  conditions  of  a  policy  of  fire  insurance  is  that  the 
assured  ''shall  produce  all  books  of  account,  bills,  invoices 
and  other  vouchers,  or  certified  copies  thereof  if  the  originals 
be  lost,''  for  the  examination  of  the  insurer,  the  assured  can 
not  recover  on  the  policy  unless  he  complies  substantially 
with  such  condition,  and  the  fact  that  it  may  not  be  in  his 
power  to  produce  all  the  lost  originals,  will  not  excuse  his 
failure  to  produce  such  as  may  be  obtainable. — Ward  v. 
National  Fire  Ins.  Co 361 

See  CoNFWCT  of  Laws,  i. 
INTOXICATING  LIQUORS.    See  Countiks,  r. 
IRRIGATION.    See  Watsrs  and  Watbrcoursbs,  6. 

JUDGMENT. 

1.  Collateral  Attack.  Although  a  judgment  of  default,  in  an 
action  for  foreclosure  of  a  mortgage  upon  realty,  may  have 
been  erroneously  rendered,  because  a  demurrer  to  the  com- 
plaint  was  pending  at  the  time,  yet  the  judgment  cannot  be 
attacked  on  that  ground  in  an  action  of  ejectment  brought 
by  the  purchaser  under  the  execution  sale  for  the  purpose 

of  obtaining  possession  of  the  premises. — Belles  v.  Miller, ,  259 

2.  Vacating  fudgment—Diligence  of  Moving  P arty^Discre- 
tion  of  Court.  While  the  party  seeking  to  have  a  judgment 
set  aside  must  proceed  with  diligence,  within  the  year  al- 
lowed by  §1395,  Code  Prc»c.,  the  question  of  diligence,  as 
well  as  the  sufficiency  of  the  showing,  is  addressed  to  the 
discretion  of  the  lower  court,  and  its  action  in  granting  a 
petition  therefor  will  only  be  set  aside  when  it  appears  that 
there  is  an  abuse  of  such  discretion. — Bozxio  v,  Vaglio 270 

3.  Vacating  Judgment^Procedure — Sufficiency  of  Petition.  In 
a  proceeding  lor  vacating  a  judgment  under  the  provisions 
of  Code  Proc.,  ^  1393  et  seq,^  no  affidavit  of  merits  is  nec- 
essary, the  petition  for  vacating  judgment  being  required  to 
state  facts  upon  oath  ;  nor  is  it  necessary  to  tender  an  an- 
swer until  after  it  is  determined  that  the  grounds  alleged  for 
the  vacation  are  sustained. — Wheeler  v,  Moore 309 
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4.  Same,  Where  it  is  sought  to  procure  the  vacation  of  a 
judgment  on  the  ground  that  it  was  rendered  without  proper 
service  having  been  had  upon  defendant,  and  was  based  upon 
a  promissory  note  which  defendant  had  never  executed,  the 
proceeding  is  governed  by  the  provisions  of  Code  Proc., 

§  1393  ^^  5eq„  and  not  by  those  of  §  221.— /t/ 309 

5.  Collateral  Attack.  Where  an  attack  is  made  upon  a  judg- 
ment in  a  collateral  action,  when  it  appears  that  the  court 
had  jurisdiction  of  the  person  and  of  the  subject  matter  in 
the  original  action,  it  must  be  presumed  until  rebutted,  that 
the  court  continued  to  act  within  its  jurisdiction  through- 
out the  case  ;  and,  although  the  pleadings  as  filed  would  not 
support  the  judgment  rendered,  the  presumption  is  that  the 
court  may  have  considered  the  pleadings  amended  to  cor- 
respond with  the  proof  offered  and  have  entered  judgment 

in  pursuance  of  such  amendment. — Baldwin  v.  Baer 414 

6.  Res  Judicata,  The  doctrine  of  res  judicata  does  not  apply 
to  an  action  brought  by  a  surety  to  recover  from  his  princi- 
pal such  portion  as  has  been  paid  upon  a  judgment  obtained 
against  them  in  a  former  action,  in  which  the  principal  was 
a  defendant,  but  in  which  no  judgment  had  been  taken 
against  him  for  the  reason  that  he  was  a  non-resident  of  the 
state  and  did  not  appear  in  the  action. — Denny  v,  Sayward,  422 

7.  By  Confession.  Where  a  debtor  employs  his  own  attorney 
to  bring  suit  against  him  in  behalf  of  a  certain  creditor, 
and  consents  to  an  entry  of  judgment  therein,  so  as  to  work 
a  preference  in  favor  of  such  creditor,  the  judgment  is  one 
by  confession,  and  must  be  regulated  by  the  requirements 
of  Code  Proc,  §419,  providing  that  a  statement  for  judg- 
ment by  confession  must  be  verified  and  must  contain  a 
concise  statement  of  the  facts  out  of  which  the  indebted- 
ness arose. — Puget  Sound  National  Bank  v.  Levy 49^ 

8.  Same,  In  order  to  warrant  a  judgment  by  confession  upon 
a  promissory  note,  the  confession  must  contain  a  statement 
of  the  facts  constituting  the  consideration  for  a  promissory 
note.— /</ 499 

9.  Same,  The  fact  that  the  indebtedness  upon  which  judg- 
ment is  confessed  may  be  bona  fide^  will  not  excuse  strict 
compliance  with  the  statutory  provisions  governing  such 
proceeding. — Id 49^ 

10,  Judgment  in  Probate  Proceedings—Collateral  Attack,  Where 
all  parties  in  interest  were  before  the  probate  court  upon 
an  application  for  the  sale  of  a  decedent's  lands,  and  be 
fore  the  superior  court  on  appeal  therefrom,  a  decree  that  a 
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marriage  existed  between  the  decedent  and  a  woman  claim- 
ing to  be  his  wife,  and  that  certain  land  left  by  decedent  was 
community  property,  in  which  she  had  a  half  interest,  must 
stand  against  colla^teral  attack,  if  the  court  had  jurisdiction. 
Kronter  v,  Friday 621 

See  Appeal,  4,  5,  33,  35 ;  Attachment,  3 ;  Corpora- 
tions, 3 ;  Divorce,  1-3 ;  Garnishment  ;  Hus- 
band AND  Wife,  2,  3 ;  Partition,  5  ;  Princi- 
pal AND  Surety,  3 ;  Receivers,  i,  5 ;  Re- 
plevin, I. 

JURISDICTION.— See  Appeal,  i,  6,  15,  18,  21,  30;  Courts; 
Criminal  Law,  3 ;  Judgment,  5;  TideI^ands,  5  ; 
Venue  in  Civil  Cases. 

LANDLORD  AND  TENANT. 

1.  Action  for  Rent — Sufficiency  of  Evidence,  In  an  action  for 
the  recovery  of  rent  the  plaintiff  should  be  non-suited  when 
the  only  evidence  tending  to  show  the  defendant's  tenancy 
is  the  fact  that  the  plaintiff  and  defendant  had  had  negotia- 
tions looking  to  a  lease  of  the  premises,  which,  however, 
had  never  been  consummated,  and  that  the  premises  had 
been  taken  possession  of  by  a  sub-agent  of  defendant's  agent, 
and  used  for  the  storage  of  defendant's  goods,  which  such 
sub-agent  held  for  sale  on  commission,  under  an  agreement 
to  pay  all  rent  and  storage  charges. — Rucker  v,  Stttdebaker 
Bros,  Mfg,  Co 386 

2.  Action  for  Rent^Evidence— Assignment  of  Lease,  In  an  ac- 
tion for  the  recovery  of  rent  brought  by  the  lessor  against 
an  assignee  of  the  lease,  who  sets  up  the  defense  that  he 
has  re-assigned  the  lease  to  another,  evidence  is  admissible 
on  the  part  of  defendant  showing  what  he  did  with  the  lease 
and  the  premises  therein  described,  as  a  preliminary  to  proof 

of  the  assignment — Tibbals  v.  Iffland 451 

3.  Record  of  Assignment  of  Lease,  The  statutes  of  this  state  do 
not  require  the  recording  of  assignments  of  leases. — Id 451 

4.  Assignment  of  Lease.  The  assignee  of  a  lease  may  re-assign 
the  lease  to  any  other  person  for  the  purpose  of  ridding 
himself  of  liability  thereunder,  without  the  giving  of  notice 

to  the  lessor.—/// 451 

5.  Same — Assignment  by  Married  Man,  A  married  man  can 
make  a  valid  assignment  of  a  lease  without  the  consent  of 
his  wife.— /// 451 
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6.  Action  for  Rent  Against  Assigme  of  Lease^-Evidence,  In  an 
action  for  rent  nnder  a  lease  which  the  complaint  admits  has 
been  assigned  to  defendant,  an  interrogatory  on  cross  exam- 
ination of  the  defendant  as  to  what  his  ohject  was  in  getting 
the  lease  is  immaterial. — Id 451 

7.  Same.  In  snch  an  action,  after  an  attorney  and  witness  for 
defendant  has  testified  as  to  the  preparation  of  the  assign- 
ment of  the  lease  from  defendant  to  another  person,  it  is  er- 
ror, but  not  prejudicial,  for  the  court  to  sustain  an  objec- 
tion to  the  plaintiff's  question  as  to  whether  the  assignment 
was  not  a  scheme  on  the  witness's  part  to  get  defendant  rid 

of  the  lease.— /j/ 451 

See  LiBNS,  5 ;    Mbchanics'  Libns,  10-12 ;    Spbcipic 
Pbrpormancb,  7,  8. 

LARCENY. 

X.  Larceny  of  Neat  Cattle— Information,  The  association  of 
the  word  '*  feloniously,'*  with  the  words  ''steal,  take  and 
carry,  lead  or  drive  away  '*in  the  statute  defining  grand 
•  larceny  makes  each  phrase  83monymous  with  the  others, 
and  the  use  of  the  disjunctive  "or"  in  an  information 
charging  that  crime  does  not  render  the  pleading  bad. — 
State  V,  Brookhouse 87 

2.  Same,  In  a  prosecution  for  a  theft  of  a  certain  number  of 
steers  or  neat  cattle,  an  information  describing  the  property 
taken  as  so  many  "head  of  cattle  "  is  defective  under  §  52 
Penal  Code,  since  the  term  '*  cattle  '*  includes  all  the  domes- 
tic animals  mentioned  in  that  section. — Id 87 

3.  Same — Instructions.  In  a  prosecution  for  stealing  cattle  in 
which  the  only  evidence  on  the  part  of  the  state  tended  to 
show  that  the  accused  had  participated  in  the  driving  of  the 
cattle  a  distance  of  forty  miles  from  the  place  of  stealing, 
while  the  evidence  on  the  part  of  the  accused  was  that  he 
had  been  elsewhere  at  the  time  of  the  asportation,  so  that 
he  could  not  have  participated  in  the  drive,  it  was  error  for 
the  court  to  charge  the  jury  that  if  they  found  that  the  ac- 
cused was  not  present  at  the  time  the  cattle  were  driven 
away,  but  was  present  at  the  time  of  starting  the  drive  under 
an  agreement  that  he  should  share  in  the  proceeds  of  the 
cattle  driven  away  and  sold,  they  should  find  him  guilty. 

— /</ 87 

LEGISLATIVE  POWER.    See  Husband  and  Wifb.  10. 
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LEVY.    See  Attachment,  4 ;  Husband  and  Wifb,  2,  3,  6. 

LIENS. 

1.  Farm  Laborers^  Liens—Claim,  Farm  laborers  entitled  to 
liens  for  harvesting  and  threshing  wheat  may,  under  Code 
1881,  ^  1978,  join  in  the  filing  of  one  lien  claim » which,'  under 
k  1696,  Gen.  Stat.,  may  be  signed  and  verified  by  one  of  their 
number. — Pain  v.  Isaacs 173 

2.  Same—Attorney  Fees,  Farm  laborers  are  also,  under  the 
Code  1881,  §  1978,  entitled  to  attorney  fees  in  proceedings  to 
enforce  their  liens. — Id 173 

3.  Same— Description  in  Claim — When  Cured  by  Judgment. 
Where  a  claim  of  lien  for  services  in  harvesting  and  thresh- 
ing wheat  is  set  out  in  the  complaint  for  foreclosure,  and  no 
objection  is  made  by  way  of  demurrer  to  the  sufficiency  of 
the  description  in  the  lien  notice,  the  defect  is  cured  by  the 
judgment  of  foreclosure. — Id 173 

4.  Same— Action  to  Enforce — Sufficiency  of  Evidence,  In  an 
action  to  foreclose  farm  laborers*  liens  upon  a  quantity  of 
wheat,  judgment  declaring  a  lien  upon  the  wheat  described 
in  the  complaint  is  warranted,  when  the  evidence  on  the  part 
of  plaintiffs  showed  that  they  had  harvested  and  threshed 
wheat  upon  the  farm  lands  of  the  principal  defendant,  and 
the  place  where  the  work  had  been  done,  and  an  answer  in 
the  action,  filed  by  attaching  creditors  of  the  farmer,  who 
had  been  made  parties  defendant  with  him,  sets  up  that  they 
had  levied  attachments  upon  the  same  wheat  upon  which 
plaintiffs  claimed  a  lien. — Id : 173 

5.  Same-^Liability  of  Landlord,  In  an  action  against  a  tenant 
farming  land  upon  shares  to  enforce  a  farm  laborer's  lien,  the 
landlord  is  neither  a  proper  nor  a  necessary  party. — Id 173 

6.  Same— Pleading  and  Proof,  When  a  farm  laborer,  in  an  ac- 
tion to  enforce  a  lien,  testifies  that  he  began  work  on  a  cer- 
tain date,  and  that  he  worked  a  given  number  of  days,  the 
presumption  must  be  that  his  labor  was  continuous,  exclus- 
ive of  Sundays,  and  where  it  appears  that  his  labor  was  con- 
cluded more  than  forty  days  prior  to  the  filing  of  his  lien  no- 
tice, his  lien  is  defeated,  although  the  notice  may  on  its  face 
establish  his  right  to  a  lien. — Id 17^ 

7.  Same— Evidence,  In  an  action  to  enforce  a  laborer's  lien 
upon  certain  farm  products,  evidence  is  competent  which 
tends  to  show  that  plaintiff  was  in  fact  interested  in  the  con- 
tract made  by  the  owners  of  the  products  with  another  for 
the  raising  of  the  crops,  and  that  the  cost  of  production  of 
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such  crops  had  been  fully  paid  under  the  contract. — Essency 
V,  Essency 375 

8.  Same—Constitutionality  of  Law,  Semble^  that  Laws  1891, 
^'  75»  giving  farm  laborers  liens  upon  crops  is  constitu- 
tional.— Id. 375 

9.  Same — Claim  for  Team  Work,  Semble^  that  under  the  stat- 
ute providing  a  Uen  for  farm  laborers  no  lien  can  be  ob- 
tained for  work  performed  by  a  team,  but  might  be  main- 
tained for  the  labor  of  a  person  and  a  team,  where  there  is 
no  separate  specification  of  contract  price  for  person  and 
team.— /</ 375 

See  CHATTBt  Mortgages,  i  ;  Divo&cb,  i,  2. 

LIMITATION  OF  ACTIONS. 

1.  Accrual  of  Cause  of  Action^ Relief  on  Ground  of  Fraud, 
An  action  by  a  divorced  wife  against  her  former  husband,  to 
set  aside  a  deed  of  community  land  to  the  husband,  on  the 
ground  that  it  was  fraudulently  obtained  from  her,  and  was 
without  consideration,  and  asking  for  a  partition  of  the  land, 
is  not  an  action  for  the  recovery  of  real  estate,  but  is  one  tor 
relief  upon  the  ground  of  fraud,  and  must  be  brought  within 
three  years  after  its  discovery,  under  Code  Proc,  §  ii5,subd. 

4. — Morgan  v,  Morgan 99 

2.  Character  of  Defense.  The  statute  of  limitations  is  not  an 
unconscionable  defense. — Id 99 

3.  When  Statute  Begins  to  Run  —  Knowledge  of  Fraud  Al- 
though a  wife  residing  in  a  foreign  state  may  have  procured 
a  divorce  from  her  husband,  who  had  settled  in  this  state 
and  acquired  lands  here,  and  although  she  mav  have  been 
induced  through  fraudulent  representations  into  releasing 
her  rights  in  such  lands  for  a  greatly  inadequate  considera- 
tion, being  ignorant  of  her  rights  under  the  community 
property  laws  of  this  state,  yet  the  fact  that  she  had  actual 
knowledge  of  the  tracts  of  land  owned  by  her  husband,  had 
seen  the  property  and  could  have  discovered  its  value  upon 
inquiry,  had  consulted  attorneys  in  her  divorce  proceedings 
who  could  have  advised  her  as  to  her  community  rights  and 
who  were  in  a  position  to  know,  or  easily  learn,  the  value  of 
the  lands  in  controversy,  renders  her  chargeable  with  such 
knowledge  of  the  facts  constituting  the  fraud,  as  would  set 
the  statute  of  limitations  running. — Id 99 

4.  Effect  of  Subsequent  Disability,  When  the  statute  of  limita- 
tion has  commenced  to  run  against  a  party,  its  operation  is 
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not  arrested  by  his  stibsequent  death,  before  the  end  of  the 
statutory  period. — McAuliff  v.  Parker 141 

5.  When  Statute  Applicable,  Adverse  possession  for  ten  years 
subsequent  to  the  passage  of  the  Code  of  188 1,  is  sufficient 
to  bar  a  recovery,  although  at  the  time  the  right  of  action 
accrued  the  limitation  was  twenty  years. — Id 141 

6.  When  Statute  Applicable— Change  of  Street  Grade.  The 
plaintiff  in  an  action  for  the  recovery  of  damages  resulting 
from  a  change  of  street  grade  cannot  file  an  amended  com- 
plaint setting  up  as  a  second  cause  of  action  the  injury  to 
his  land  caused  by  raising  the  grade  of  the  street  above  the 
natural  surface,  when  the  work  has  been  done  more  than 
three  years  prior  to  the  filing  of  the  amended  complaint. — 
Sargent  v.  Tacoma 212 

7.  Disabilities— 'Non-Residence.  The  fact  that  a  non-resident 
owns  property  in  the  state  liable  to  attachment  will  not  set 
the  statute  of  limitations  running  from  the  time  the  right  of 
action  against  him  accrues,  but  the  running  of  the  statute 
remains  suspended  during  his  absence  from  the  state. — 
Denny  v.  Sayward, 422 

Sec  Pi^KADZNG,  2 ;  Skt-Off  and  Countbr-Ci^aim,  2. 

LOGS  AND  LOGGING. 

\.  Logger f  Lien—Validity  of  Claim— Confusion  of  Employers. 
Where  a  person  engaged  in  cutting,  driving,  and  booming 
saw  logs,  has  been  employed  for  the  work  by  one  corpora- 
tion, his  right  of  lien  cannot  be  defeated  on  the  ground  that 
he  had  been  working  for  three  different  corporations  en- 
gaged respectively  in  logging,  driving  logs  and  booming 
logs,  when  he  has  no  knowledge  of  any  of  the  corporations 
other  than  the  one  first  employing  him,  and  the  three  cor- 
porations had  in  fact  the  same  officers,  same  manager,  and 
same  place  of  business. — Duggan  v.  Washougal  Land^  etc^ 
Co 84 

2.  Same — Blasting  Rocks.  The  labor  of  blasting  rocks  along 
a  river  bed  in  order  to  make  a  passage  for  logs  in  getting 
them  from  the  woods  to  the  place  of  booming  is  lienable, 
under  Gen.  Stat.,  §  1679.—// 84 

3.  Same. — Work  on  Road  Laborers  are  not  entitled  to  a  log- 
ger's lien  for  work  performed  in  opening  a  public  road,  al- 
though employed  in  such  labor  by  the  logging  company  in 
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order  to  make  the  road  practicable  for  teams  in  hauling  sup- 
plies for  the  logging  camp. — Id 84 

4.  Effect  of  Including  Non-LUndble  Items  in  Claim.  Although 
ft  logger's  lien  may  be  claimed  for  both  lienable  and  non- 
lienable  items  the  lien  will  not  fail,  in  the  absence  of  an 
apparent  intention  to  perpetrate  a  fraud,  if  there  is  no  con- 
fusion of  claims  on  the  face  of  the  lien  notice,  and  the  evi- 
dence segregates  the  two  classes  of  claims. — Id 84 

h' Loggers^  Liens— Confusion  of  Logs.  The  owner  of  logs 
cannot  defeat  loggers'  liens  thereon  by  intermingling  the 
logs  with  others  of  the  same  brand. — Creighton  v.  Cole 47^ 

See  Costs,  i. 

MALICIOUS  PROSECUTION.    See  Principal  and  Agbnt, 
I,  a. 

MARRIAGE. 

Evidence  of  The  fact  that  a  man  and  woman  who  have  been 
living  together  as  man  and  wife  subsequently  have  a  mar- 
riage ceremony  performed,  is  not  conclusive  evidence  that 
there  was  no  previous  marriage  between  them. — Kromer  v. 
Friday 6ai 

MASTER  AND  SERVANT. 

I.  Liability  of  Master  for  Torts  of  Servant.  Although  a  com- 
pany, in  order  to  operate  its  mines  after  a  strike,  has  been 
compelled  to  employ  new  men  and  furnish  them  with  guns 
and  ammunition  for  protection  against  the  assaults  of  the 
strikers,  yet  neither  the  company  nor  its  vice  principals  can 
be  held  liable  for  injuries  received  by  a  woman  while  in  her 
dwelling  house,  as  the  result  of  a  shot  fired  by  one  of  the 
miners,  when  it  appears  that  the  guns  had  been  stored  for 
some  time  in  the  company's  store  house,  that  on  the  day 
of  the  injury  complained  of  one  of  the  miners  had  been 
shot,  presumably  by  a  striker,  that  the  day  was  Sunday 
and  the  miners  were  not  at  work,  that  towards  evening, 
upon  the  approach  of  a  carload  of  their  fellow  miners  from 
another  mine  considerable  shooting  from  and  toward  the 
train  was  kept  up,  and  the  miners,  becoming  excited, 
forcibly  took  possession  of  the  fire  arms  in  the  company's 
store  house,  without  the  consent  or  direction  of  any  of  the 
company's  vice  principals,  and  began  indiscriminate  firing, 
from  which  cause  the  injury  to  the  woman  resulted. — Tkor^ 
bum  V.  Smith 479 
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2.  Negligence  of  Surgeon  Employed  to  Treat  Servant,  In  an 
action  for  damages  on  account  of  negligent  and  unskillfnl 
snrgical  treatment,  there  is  sufficient  evidence  to  show  neg- 
ligence of  the  surgeon,  when  it  appears  that  the  patient's 
hip  was  dislocated  and  his  femur  bone  fractured  about 
eight  inches  below  the  hip :  that  the  head  of  the  femur  had 
been  torn  from  its  socket  and  pushed  upwards  and  back- 
wards, producing  a  lump  on  the  hip  which  was  easily  dis- 
cernible; that  the  surgeon's  attention  was  called  to  the 
painful  condition  of  the  hip,  but  that  he  never  examined 
it,  claiming  that  the  pain  was  caused  by  the  broken  bone  ; 
and  that  the  surgical  treatment  was  directed  solely  to  the 
fracture  of  the  femur,  which,  under  the  appliances  used, 
properly  healed. — Richardson  v.  Carbon  Hill  Coal  Co . .  648 

3.  Same^Uability  of  Master,  Where  a  hospital  is  main- 
tained and  a  physician  employed  by  a  corp9ration  for  the 
purpose  of  caring  for  sick  and  injured  employes,  the  ex- 
penses being  provided  for  out  of  certain  moneys  retained 
from  the  monthly  wages  of  the  employes,  and  the  corpora- 
tion makes  no  profit  out  of  the  undertaking,  but  conducts 
it  as  a  charitable  institution,  it  is  not  liable  for  malpractice 
or  negligence  on  the  part  of  the  physician,  but  is  responsi- 
ble only  for  want  of  ordinary  care  in  selecting  him. — Id, . . .  648 

MAYHEM.    See  Criminai,  Law,  7. 

MECHANICS'  LIENS. 

1.  Claim  of  Sub-Contractor — Sufficiency  of  Notice,  A  lien 
notice  setting  out  that  the  claimant  had  a  contract  with  the 
contractor  for  the  erection  of  defendant's  building  by  which 
claimant  was  to  furnish  the  material  and  do  the  work  neces- 
sary to  the  full  completion  of  the  painting  of  the  buildingp 
is  sufficient  in  the  absence  of  a  showing  that  the  contract 
between  the  contractor  and  his  sub-contractor  was  fraudulent 

or  improvident. — Spears  v.  Lawrence 368 

2.  Claim  of  Lien — Terms  of  Contract  Where  there  is  no  sepa- 
rate contract  for  labor  and  materials,  but  one  gross  contract 
for  everything  required  in  the  prosecution  of  a  particular 
work,  it  is  unnecessary  that  the  lien  notice  in  setting  out  the 
terms  of  the  contract  should  claim  separate  amounts  for 
materials  and  for  labor. — Id, 368 

I,  Estoppel  of  Wife,    Although  the  authority  of  the  husband 

to  contract  for  the  erection  of  a  building  upon  the  separate 
47-XOW 
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real  estate  of  his  wife  may  not  be  shown,  yet  she  will  be 
estopped  to  dispute  the  validity  of  a  mechanics'  lien  theieon 
when  it  appears  that  she  had  full  knowledge  of  the  erection 
of  the  building,  was  in  and  around  it  during  the  course  of  its 
construction,  and  assisted  in  the  selection  of  the  colors  of  the 
paints  for  it.— /</. 368 

4.  Who  may  daim—Surety  on  Contractors*  Bond,  A  surety 
upon  an  indemnifying  bond,  given  by  a  contractor  for  the 
purpose  of  protecting  the  owner  of  a  building  against  liens, 
cannot  himself  enforce  a  lien  thereon,  although  the  owner 
may  in  fact  be  mdebted  at  the  time  to  the  contractor. — Id. .  568 

5.  Same,^  One  who  sig^ns  as  surety  a  contractor's  bond  securing 
the  owner  of  a  building  from  the  enforcement  of  any  liens 
against  the  building  cannot  himself  file  and  enforce  a  lien 
thereon. — Morse  v.  Mansfield 373 

6.  Claim  of  Uen — Terms  of  Contract,  A  lien  notice,  which 
makes  reference  to  a  bill  of  items,  setting  forth  in  detail  all 
the  materials  furnished  under  the  contract  for  use  in  a  build- 
ing, together  with  the  reasonable  value  thereof,  no  price 
having  been  agreed  upon,  contains  a  sufficient  statement  of 
the  terms  of  the  contract. —  Washington  Rock  Planter  Co,  v. 
Johnson 445 

7.  Enforcement  of  Lien — Parties,  Where  the  record  title  to 
land  is  in  the  name  of  the  husband,  and  knowledge  of  the 
fact  that  he  had  a  wife  is  not  brought  home  to  a  lien  claim- 
ant, it  is  not  necessaiy  to  make  her  a  party  to  a  lien  notice, 
although  the  claim  is  against  community  property. — Id 445 

8.  Same.  Semble^  that  where  the  record  title  to  community 
land  is  in  the  husband  alone,  the  wife  is  not  a  necessary 
party  to  a  lien  notice. — Id 445 

9.  Same— Intervention  by  Lien  Holders.  In  a  suit  to  foreclose 
a  mechanics'  lien,  it  is  within  the  discretion  of  the  court  to 
allow  an  intervention  of  other  parties  for  the  purpose  of  en- 
forcing liens  upon  the  same  property  growing  out  of  contracts 

of  a  different  nature. — Id 445 

10.  Property  Subject  to — Improvement  by  Lessee,  A  lien  for 
materials  furnished  for  a  building  cannot  be  maintained 
against  the  owner  of  the  fee,  when  the  materials  were  fur- 
nished to  one  falsely  representing  himself  as  a  lessee  of 
the  premises,  and  credit  was  given  to  the  alleged  leasehold 
interest,  no  reliance  being  placed  by  the  lien  claimant  upon 
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the  fee  simple  title,  or  upon  the  alleged  lessee  as  agent  of 
the  owner. — Masow  v,  Fife. 528 

11.  Same.  The  fact  that  the  owher  of  the  fee.  in  such  a  case, 
stated  to  the  party  furnishing  materials,  after  nearly  all  had 
been  furnished,  that  he  would  see  that  the  alleged  lessee 
paid  therefor,  will  not  render  the  owner's  interest  in  the 
property  subject  to  a  lien. — Id. 528 

12.  Same— Merger  0/  Leasehold.  The  purchase  by  the  owner 
of  premises  of  improvements  made  by  a  lessee  after  the  for- 
feiture of  the  lease  and  the  taking  possession  of  the  premises 
by  the  owner,  is  not  such  a  merger  of  the  leasehold  interest 
into  the  fee  simple  title  as  to  make  the  lien  against  the  lease- 
hold a  valid  one  against  the  fee. — Id. 528 

13.  Lien  upon  Partnership  Land—Foreclosure-^Parties.  In  an 
action  for  the  foreclosure  of  a  mechanics*  lien  upon  partner- 
ship real  estate,  the  wives  of  the  partners  are  not  necessary 
parties,  such  property  being  in  equity  a  fund  for  the  payment 
of  the  indebtedness  of  the  partnership,  unaffected  by  any 
contingent  rights  the  wives  may  have  therein  after  the 
settlement  of  the  partnership  affairs. — Harrington  v.  John- 
son  , 542 

MORTGAGES. 

1 .  Impairment  of  Security  by  Subsequent  Mortgagee.  A  subse- 
quent mortgagee  cannot  impair  the  security  of  a  prior  mort- 
gagee by  creating  liens  upon  the  mortgaged  property,  and 
where  costs  are  incurred  in  the  foreclosure  of  the  subse- 
quent mortgage,  their  payment  out  of  the  property  is  sub- 
ject to  the  complete  satisfaction  of  the  prior  mortgage. — 
Howard  v.  Gemming i 

2.  Record  of  Assignment  Assignments  of  mortgages  are  not 
within  the  operation  of  the  recording  acts  of  this  state. — 
Howard  v.  Shaw 151 

y  Priority  of  Assignee  over  Subsequent  Mortgagee  Without 
Notice,  A  mortgage  was  executed  by  S.  in  February,  1889, 
upon  certain  land,  and  the  mortgagee,  L.,  when  filing  the 
same  for  record,  also  filed  an  assignment  of  the  mortgage 
to  his  wife,  which  was  recorded  along  with  the  record  of 
the  mortgage.  In  May,  1889,  L.  and  his  wife  assigned  the 
note  and  mortgage  to  a  third  person,  H.  In  January,  1890, 
the  mortgagor  S.  conveyed  the  mortgaged  land  to  L.'s  wife, 
she  being  the  assignee  of  record  of  the  mortgage.  Later  in 
the  same  year,  L.'s  wife  wrote  a  satisfaction  of  the  mort- 
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gage  upon  the  margin  of  the  record,  which  was  attested  by 
the  auditor,  and  thereafter,  in  September,  1890,  h.  and  wife 
negotiated  a  loan  upon  a  portion  of  the  land.  H.  did  not 
place  the  assignment  to  him  upon  record  until  August,  1892. 
HM,  that  the  mortgage  held  by  H.  was  entitled  to  priority. 
—Id 151 

^,  Mortgage  Securing  Bonds— When  Takes  Effect,  The  fact 
that  bonds  were  executed  as  of  a  certain  date,  and  a  mort- 
gage to  secure  their  payment  given  to  a  trustee  for  the  bond- 
holders, will  not  give  a  legal  existence  to  the  mortgage  until 
the  date  of  the  sale  and  delivery  of  the  bonds. — Wade  v, 
Donau  Brewing  Co 284 

^.Priority  bf  Individual  Over  Partnership  Creditbr.  One 
who  loans  money  to  an  individual  partner,  taking  back  a 
mortgage  on  partnership  land  of  which  such  partner  holds 
the  legal  title,  has  a  priority  therein  over  a  receiver  of  the 
partnership,  where  the  mortgagee  had  no  notice  of  the 

•   partnership  equities. — Richmond  v,  Voorhees 316 

See  ACKNOWLEDGMENT ;  Evidence,  3 ;  Fixtures, 

MUNICIPAL  CORPORATIONS. 

1.  Power  of  Council  to  Remove  Members,  The  common  coun- 
cil of  a  municipal  corporation  is  restricted  in  the  right  of 
expelling  members  to  the  express  power  given  by  statute. 

— State,  ex  rel,  Winsor  v.  Mayor ^  etc, 4 

2.  Same— Contracts  of  Officer  with  City — Sufficiency  of  Charge 
of  Violation  of  Statute,  Under  §  659,  Gen.  Stat.,  authoriz- 
ing the  removal  of  any  city  officer  who  wilfully  violates  the 
restrictions  thereof  against  such  officers  being  interested  in 
any  contract  for  furnishing  supplies  to  the  dty,  a  charge 
against  a  councilman  is  too  indefinite  as  ground  for  removal, 
when  it  alleges  that  he  has  violated  §  659  of  the  code,  "in 
having  furnished  lumber  to  the  city  of  Ballard  and  in  having 
presented  a  bill  to  the  city  for  payment  of  same." — Id 4 

3.  Contract  for  City  Printing— Injunction — Pleading,  In  an 
action  to  restrain  a  municipal  corporation  from  entering  into 
a  contract  for  doing  city  printing  on  the  groimd  that  there 
was  a  valid  subsisting  contract  between  it  and  the  plaintiff 
for  the  city  printing,  it  is  not  necessary  to  allege  in  the  com- 
plaint every  step  required  by  statute  leading  up  to  the  mak- 
ing of  the  contract ;  but  it  is  sufficient  to  allege  that  bids  had 
been  advertised  for,  and  that  in  pursuance  thereof  a  contract 
had  been  let  and  duly  entered  into  by  the  city,  and  the  per- 
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son  to  whom  the  contract  had  been  awarded. — Norton  v, 
Roslyn 44 

4.  Same— Effect  of  Assignment  of  Contract,  The  fact  that  a 
contract  with  a  municipal  corporation  to  do  the  city  print- 
ing has  been  assigned  to  a  third  party  will  not  authorize  the 
city  to  make  a  new  contract  with  other  parties  for  the  work, 
after  the  city  has  allowed  the  original  contract  to  remain  in 
force,  and  the  asssignee  has  performed  work  and  received 
pay  thereunder  with  its  knowledge  of  the  assignment. <»/</. .     44 

5.  Establishment  of  Street  Grade,  The  establishment  of  street 
grades  within  the  meaning  of  Gen.  Stat.,  ^  759,  prohibiting 
changes  of  grades  without  prepayment  of  damages,  where 
injury  accrues,  contemplates  a  grade  established  by  the  ac- 
tual improvement  of  a  street  to  a  grade,  or  the  formal  adop- 
tion of  one  by  ordinance  or  resolution. — Sargent  v.  Tacoma,  212 

6.  Same— Liability  for  Change,  Under  Laws  1883,  p.  63  (Gen. 
Stat,  k  759),  prohibiting  a  change  in  the  established  grade  of 
any  street  without  first  compensating  the  owner  of  any 
building  constructed  upon  said  street  for  the  accruing  dam- 
age, an  action  will  not  lie  for  damages  on  the  part  of  a  prop- 
erty owner  who  has  constructed  a  building  on  a  street  prior 
to  the  establishment  of  the  grade  thereof  by  ordinancel  al- 
though he  may  have  done  the  work  pursuant  to  grade  stakes 
set  him  by  a  deputy  showing  a  grade  proposed  by  the  city 
surveyor,  and  in  accordance  with  which  bids  for  the  im- 
provement of  the  street  had  been  called  for,  but  no  other  ac- 
tion had  been  taken  by  the  city  council  and  mayor  confirm- 
ing or  establishing  the  proposed  grade,  which  they  after- 
wards by  ordinance  fixed  several  feet  lower. — Id 212 

7.  Liability  for  Defect  in  Bridge— Proximate  Cause.  The  fact 
that  a  runaway  team  of  horses  while  under  full  headway, 
dashes  over  the  side  of  a  bridge  at  a  point  where  the  city  has 
provided  no  guard  rail,  does  not  render  the  city  liable  for 
the  injury,  if  the  bridge  was  in  a  reasonably  safe  condition, 
and  the  fright  of  the  horses  had  not  been  caused  by  any  neg- 
ligence chargeable  to  the  city. — Teater  v.  Seattle 327 

8.  Same.  A  city  is  not  the  insurer  of  the  safety  of  its  streets, 
but  is  only  required  to  keep  them  in  a  safe  condition  for  or- 
dinary travel. — Id 327 

9.  Street  Improvements^— Assessment  of  Benefits — Estoppel,  Ac- 
quiescence on  the  part  of  an  abutting  owner  in  a  street  im- 
provement does  not  estop  him  to  claim  that  the  assessment 
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18  not  anthorized  by  law.— A^w  Whatcom  v.  Bellingham  Bay 
Imp.  Co 378 

10.  Same — Enforcement  of  Assessments,  A  municipal  corpora- 
tion cannot  enforce  the  assessment  for  a  street  improvement 
when  the  contract  as  entered  into  for  the  work  makes  an  as- 
sessment district  which  is  not  in  conformity  with  the  ordi- 
nance passed  by  the  city  Council  authorizing  the  improve- 
ment.— Haisch  v.  Seattle 435 

iz.  Same^ Acceptance  of  Work,  In  an  action  to  enforce  the  col- 
lection of  assessments  for  a  street  improvement,  the  defend- 
ants may  show  that  the  improvement  has  not  been  made  in 
accordance  with  the  contract  and  is  a  damage  instead  of  a 
benefit  to  the  adjoining  property  owners,  when  they  have 
not  been  concluded  by  a  legal  acceptance  of  the  work  by  the 
proper  city  authorities. — Id 435 

12.  Same — Estoppel,  In  such  an  action,  defendants  are  not  es- 
topped to  deny  the  validity  of  the  assessment,  even  though 
the  work  had  been  accepted  by  the  proper  authorities,  when 
it  is  shown  that  the  property  adjoining  the  improvement  has 
been  damaged  instead  of  benefited,  that  the  work  has  not 
been  done  in  accordance  with  the  contract,  that  defendants 
have  remonstrated  against  the  manner  in  which  the  work 
was  being  done,  and  that  the  defects  in  the  work  were  so 
open  and  notorious  that  the  city  must  be  presumed  to  have 
taken  notice  of  the  non-fulfillment  of  the  contract  on  the 
part  of  the  contractor. — Id 435 

13.  Defective  Sidewalks — Contributory  Negligence.  The  mere 
fact  that  a  person  injured  through  a  defect  in  a  sidewalk 
had  knowledge  of  the  defect  when  the  accident  occurred  is 
not  per  se  conclusive  of  negligence  on  his  part ;  all  the  law 
required  of  him  was  the  exercise  of  ordinary  care  in  avoid- 
ing the  defect — McQuillan  v.  Seattle 464 

14.  Same,  Momentary  forgetfulness  of  the  defective  condition 
of  a  sidewalk  at  the  time  of  receiving  an  injury,  by  one  who 
has  knowledge  of  the  defect,  is  not  necessarily  conclusive 
proof  of  negligence. — Id 464 

See  Limitations  of  Actions,  6. 
MURDER.    See  Homicidb. 

NEGLIGENCE. 

Contributory  Ne^igence — Question  for  futy.    The  question  of 
contributory  negligence  is  for  the  jury  to  determine  from  all 
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the  facts  and  circumstances  of  the  particular  case,  and  it  is 
only  in  rare  cases  that  the  court  is  justified  in  withdrawing 
it  from  the  jury. — McQuillan  v.  Seattle 464 

See  Carriers,  2 ;  Damages,  2 ;  Horse  and  Street 
Railroads,  i,  2;  Master  and  Servant,  1-3; 
MuNiciPAi,  Corporations,  7,  13,  14. 

NEGOTIABLE  INSTRUMENTS. 

1 .  Promissory  Nytes— Payment  by  Renewal  N^te,  The  accept- 
ance by  a  bank  of  a  renewal  note  executed  by  a  part  only 
of  the  makers  on  the  original  note  held  by  the  bank,  does 
not  constitute  a  payment  of  the  original  note,  when  it  is 
shown  that  the  bank  did  not  intend  to  treat  the  transaction 
as  such  unless  all  the  makers  on  the  original  note  should 
sign  the  renewal,  and  that  the  makers  had  never  called  up- 
on the  bank  for  the  surrender  of  the  original. — Boston  Na* 
tional  Bank  v.  Jose 185 

2.  Same,  There  is  no  presumption  that  the  taking  of  a  new 
promissory  note  by  a  bank  in  place  of  one  which  has  be- 
come due,  is  a  payment  of  a  matured  note,  but  payment  in 
such  case  is  a  question  of  fact,  depending  upon  the  inten- 
tion of  the  parties. — Id 185 

3.  Same^Ex tension  by  Renewal,  The  fact  that  the  principals 
upon  a  note  in  a  bank  pay  a  portion  of  the  sum  due  thereon, 
and  execute  another  note  for  the  balance,  payable  in  ninety 
days,  which  the  bank  receives  with  the  understanding  that 
it  is  to  be  signed  by  the  sureties  upon  the  original  note,  will 
not  constitute  an  extension  of  the  time  of  payment  of  the 
original  note,  until  the  complete  execution  of  the  renewal 
note  as  contemplated  by  the  parties. — Id 185 

4.  Action  on  Note^ Answer—Ex  tension  of  Payments-Consider- 
ation, In  an  action  upon  a  promissory  note  executed  in 
bank,  which  by  its  terms  is  past  due,  an  answer  states  a  good 
defense  when  it  alleges  that  on  the  day  of  the  execution  of 
the  note  and  after  its  delivery  the  plaintiff  and  defendants 
entered  into  an  oral  agreement,  in  consideration  of  the  de- 
posit of  certain  collateral  with  the  plaintiff,  whereby  it  was 
agreed  that  the  time  of  payment  of  the  note  should  be  ex- 
tended for  an  additional  three  months  beyond  the  time  ex- 
pressed upon  the  face  of  the  note ;  and  that  the  plaintiff 
retains  said  security  and  refuses  to  extend  the  payment  or 
permit  a  renewal  of  the  note ;  and  that,  by  reason  of  such 
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factSy  said  note  is  not  due  and  will  not  be  until  the  time  of 
the  extension  agreed  upon. — Commercial  Bank  v.  Hart 303 

5.  Same^ Pleading.  Where  an  extension  of  the  time  of  pay- 
ment of  a  promissory  note  is  pleaded  in  defense  of  an  action 
thereon  y  without  setting  out  the  rate  of  interest  to  prevail 
during  the  extended  time,  the  presumption  is  that,  if  the 
payment  has  been  extended,  all  the  other  conditions  of  the 
note  would  remain  just  as  they  were,  and  that  the  note 
would  draw  the  same  rate  of  interest  until  the  expiration  of 
the  extension. — Id 303 

6.  Extension  of  Payment — Custom  of  Banks,  Although  it  is 
the  custom  of  banks  to  extend  the  time  of  payment  of  notes 
only  by  renewal,  such  custom  is  not  a  matter  for  judicial 
notice  in  the  face  of  a  pleading  setting  up  a  special  contract 
by  a  bank  in  violation  of  the  established  custom. — Id 303 

7.  Consideration.  Although  a  pleading  may  fail  to  allege  any 
value  to  certain  collateral  pledged  as  security  for  the  exten- 
sion of  payment  of  a  note,  yet  some  value  will  be  presumed 
from  the  fact  that,  as  further  alleged,  such  collateral  was  ac- 
cepted and  retained  upon  the  agreement  that  the  note 
should  be  extended. — Id 303 

^.Maturity of  Note  Pending  Action,  The  fact  that  a  prom- 
issory note  falls  due  during  the  pendency  of  an  action  pre- 
maturely brought  thereon,  vdll  not  entitle  plaintiff  to  judg- 
ment.—A/ 303 

See  Appeal,  14 ;  Husband  and  Wipe,  2-4 ;  Judg- 
ment, 8 ;  Payment,  2 ;  Principai,  and  Agent,  3; 
Principal  and  Surety,  i  ;  Sale,  2. 

NOTARY  PUBLIC. 

Verification  Before  Foreign  Notary  —  Validity,  The  verifi- 
cation of  a  lien  claim  before  a  foreign  notary,  whose  certifi- 
cate is  attested  by  his  notarial  seal, is  sufficient  to  authorize 
the  record  of  the  instrument  in  the  proper  county  in  this 
state. — Duggan  v,  Washougal  Land,  etc,  Co 84 

See  Deeds,  3.  4. 

OFFICE  AND  OFFICERS.    See  Counties,  1-5 ;  Estoppel,  i  ; 
Municipal  Corporations,  1,2;  Quo  Warranto. 

PARTIES. 

Defect  of  Parties — Pleading,  In  an  action  upon  a  contract 
which  recognizes  the  right  of  the  parties  to  make  assign- 
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ments,  a  complaint  setting  np  the  contract  is  not  demurrable 
for  the  reason  that  the  action  is  by  and  against  diflfeient  par- 
ties than  those  named  in  the  contract,  when  the  complaint 
shows  their  interest  through  assignment. — Van  Home  v. 
Watrous 525 

See  Appbal,   ii,  12.  27;  Ejbctmbnt,  i;  Libns,  5; 
Mbchanics*  Libns,  7,  8,  13. 

PARTITION. 

1.  As  Trial  of  Title,  Under  Code  1881,  %  558,  partition  pro- 
ceedings may  be  used  as  a  form  of  action  to  try  title,  and 
the  determination  of  that  fact  by  the  court  is  conclusive 
upon  all  the  parties  to  the  action. — Kromer  v.  Friday 621 

2.  Pleading— Showing  Interests  of  Parties.  In  partition  pro- 
ceedings»  allegations  in  plaintifiTs  complaint  showing  the  ex- 
tent of  his  interest  in  the  property,  the  extent  of  the  defend- 
ant's interest  as  he  understands  it,  and  that  plaintiff  and  de- 
fendant ars  tenants  in  common,  are  sufficient  to  give  the  court 
jurisdiction  of  the  subject  matter,  under  the  requirements  of 
Code  1881,  §  553,  providing  that  **the  interest  of  all  persons 
in  the  property  shall  be  set  forth  in  the  complaint  specifi- 
cally and  particularly  as  far  as  known  to  the  plaintiff." — Id,  621 

3.  Validity  as  to  Minors,  In  the  absence  of  fraud  or  collusion, 
minors  properly  represented  in  an  action  for  partition  are 
bound  as  fully  as  if  they  had  been  majors  and  personally 
cited. — Id 621 

A*  Partition  of  Community  Property  —  Effect  of  Precatory 
Trust,  A  sale  of  land  by  virtue  of  a  partition  proceeding 
brought  by  the  purchaser  of  a  wife's  community  half  interest, 
is  not  subject  to  a  deceased  husband's  will  providing  for  the 
retention  of  the  land  until  his  children  arrive  at  majority. — 
Id 621 

5.  Regularity  of  Proceedings,  The  fact  that  publication  of  the 
notice  of  sale  is  given  before  the  signing  of  the  decree  there- 
for in  partition  proceedings,  is  merely  an  irregularity,  when 
the  finding  of  the  court  had  in  fact  been  made  prior  to  the 
publication,  and,  if  unappealed  from,  would  not  affect  the 
jurisdiction  of  the  court  to  order  and  confirm  the  sale. — Id, .  621 

See  Guardian  and  Ward. 

PARTNERSHIP. 

1,  Liability  of  Silent  Partner— Evidence,  In  an  action  to  re- 
cover judgment  against  defendant  as  a  silent  partner  in  a 
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firm  to  which  plaintiff  had  sold  goods,  a  contract  of  dissolu- 
tion of  a  prior  partnership  between  defendant  and  the  per- 
son in  whose  name  the  business  was  later  carried  on  is  ad- 
missible in  evidence  for  the  purpose  of  showing  defendant's 
joint  ownership  in  the  goods,  as  a  basis  of  further  proof 
tending  to  show  partnership,  and  the  general  admission  of 
the  instrument  in  evidence  is  not  error  unless  the  court  re- 
fused, upon  request,  to  limit  its  effect  to  the  matter  of  own- 
ership.—  Willamette  Casket  Co,  vs,  McGoldrick 229 

2.  What  Constitutes.  In  an  action  to  subject  defendant  to  lia- 
bility as  a  partner  in  a  business,  the  relationship  being  de- 
nied by  him,  and  the  only  evidence  tending  to  establish  it 
being  proof  of  his  joint  ownership  in  the  property,  and  of  al- 
leged admissions  on  his  part  of  the  partnership,  it  is  error  to 
refuse  defendant's  request  for  a  charge  to  the  jury  that  '*  a 
community  of  interest,  in  money  or  property,  or  both,  used 
in  carrying  on  a  business,  does  not  of  itself  constitute  a  part- 
nership in  such  business.  There  must  be  some  joint  adven- 
ture and  agreement  to  share  in  the  profits  of  the  undertak- 
ing ;  and  though  you  should  find  that  the  deceased  Mahoney , 
in  the  business  in  question  by  him  carried  on,  used  money 
or  property,  or  both  money  and  property  of  the  defendant 
McGoldrick,  that  fact  would  not  constitute  the  defendant  a 
partner  in  the  business,  and  would  neither  confer  upon  him 
the  rights,  or  subject  him  to  the  liabiUties,  of  a  partner 
therein."— /</ 229 

3.  Evidence — Admissions,  In  an  action  which  seeks  to  charge 
defendant  as  a  silent  partner,  not  as  a  partner  by  holding 
out,  the  introduction  of  proof  tending  to  show  that  he  has 
made  admissions  of  the  partnership,  but  not  to  plaintiff  or 
anyone  representing  it,  will  not  warrant  the  court  in  chaig- 
ing  the  jury  that  *'  if  you  find  from  the  evidence  that  the  de- 
fendant, J.  A.  McGoldrick,  has  admitted  there  was  a  part- 
nership between  him  and  the  decedent  T.  J.  Mahoney,  and 
was  interested  with  him  in  the  undertaking  business  during 
the  times  set  forth  in  the  complaint,  that  is,  in  both  the 
good  will  of  such  business  and  stock  of  goods  used  in  such 
business,  then  your  verdict  should  be  for  the  plaintiff.*' — Id.  229 

4.  Same — Books  of  Account.  In  such  an  action,  the  books  of 
account  kept  by  the  one  engaged  in  carrying  on  the  business 
in  his  own  name,  are  not  admissible  in  evidence  for  the  pur- 
pose of  proving  that  they  contain  nothing  tending  to  show 
that  defendant  was  in  any  way  recognized  as  a  partner. — Id,  229 


INDEX— Vol,.  lo.  747 


PARTNERSHIP— CONTINUBD. 

5.  Construction  of  Articles.  Only  the  use  of  lots  and  build- 
ings thereon  is  contributed  to  a  partnership,  under  an  agree- 
ment reciting  that  a  partner  contributes  as  his  capital  any 
and  all  buildings  on  such  lots,  it  being  understood  and 
agreed  that  the  ''title  to  and  ownerdhip  of"  such  lots  is  in 
and  they  are  the  "sole  property"  of  such  partner. — Rich' 
mond  V,  Voorhees 316 

6.  Deed  of  Land  by  Surviving  Partner — Validity,  Where  an 
agreed  statement  of  facts  upon  which  a  cause  is  tried  seu  up 
that  certain  real  estate  was  conveyed  to  defendants  by  the 
grantor  as  a  surviving  partner,  the  objection  cannot  be 
urged  that  the  deed  upon  its  face  purports  to  convey  only 
the  individual  interest  of  the  grantor. — Dyer  v.  Morse 492 

7.  Same—Construction  of  Statutes.  The  statute  of  1862  for  the 
settlement  of  partnership  estates  was  in  aid  of  the  common 
law  method  of  closing  up  such  estates,  instead  of  exclusive 
thereof ;  and  where  no  steps  were  taken  to  procure  adminis- 
tration of  the  affairs  of  the  partnership  under  the  statute, 
the  surviving  partner  had  full  power  to  settle  its  affairs. — Id.  492 

8.  Same.  Where,  upon  the  death  of  a  partner,  while  the  law 
of  1862  for  the  settlement  of  partnership  estates  was  in  force, 
no  administration  was  had  upou  his  estate,  but  the  surviv- 
ing partner  settled  the  affairs  of  the  firm,  paying  off  its  in- 
debtedness, which  amounted  to  more  than  the  partnership 
assets,  and,  in  order  to  reimburse  himself,  took  possession 
of  the  partnership  realty  as  his  own,  he  acquired  the  same 
right  thereto  which  he  could  have  conveyed  to  another. —/</.  492 

See  Frauds,  Statutb  of,  i,  2  ;   Mechanics'  Liens, 
13 ;  Mortgages,  5. 

PAYMENT. 

1.  IVkat  Constitutes^Acceptance  of  Checks.  Whether  the  re- 
ceiving of  a  check  for  the  amount  of  a  disputed  claim  is  an 
acceptance  of  it  as  a  full  settlement,  although  the  check  re- 
cites that  it  is,  is  a  question  proper  to  be  submitted  to  the 
jury,  when  there  is  a  controversy  as  to  the  facts — Megrath  v. 
Gilmore 339 

2.  Payment  by  Note.  Whether  or  not  the  execution  and  deliv- 
ery of  a  negotiable  promissory  note  is  effective  as  a  payment 
of  the  obligation  for  which  it  is  given,  depends  upon  the 
intention  of  the  parties  at  the  time. —  IValsh  v.  Cooper 513 
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1.  Amendment  of  Answer.  The  fact  that  the  court  allows  de- 
fendants to  amend  their  answer  at  the  trial,  after  three  an- 
swers had  already  been  filed  in  the  case,  does  not  constitute 
an  abuse  of  discretion  on  the  part  of  the  court. — Barnes  v. 
Packwood 50 

2.  Same,  Where  the  nature  of  the  answer  interposed  to  a  com- 
plaint and  the  proof  thereunder  clearly  indicate  that  it  was 
the  intention  of  defendant  to  plead  a  three  years'  statute  of 
limitations  as  a  bar,  and  by  mistake  the  defendant  in  plead- 
ing such  statute  had  specified  two  years  instead  of  three,  it 
is  not  an  abuse  of  discretion  for  the  court  after  the  hearing 
of  the  cause,  to  allow  an  amendment  correcting  the  mistake, 
although  the  equities  of  the  case  may  be  in  favor  of  the  plain- 
tiflf. — Morgan  v,  Morgan 99 

3.  Amendment — Supplemental  Complaint,  Where  a  plaintiff 
has  brought  an  action  in  ejectment  based  upon  his  right  of 
possession  under  a  sherifi^s  certificate  of  sale  on  execution, 
and  during  the  pendency  of  the  action  his  inchoate  title 
ripens  through  the  expiration  of  the  year  of  redemption,  it  is 
not  error  to  allow  him  to  file  a  supplemental  complaint  de- 
manding the  additional  relief  that  he  be  adjudged  the  owner 
of  the  fee,  as  the  nature  of  the  action  is  not  thereby  so 
changed  as  to  constitute  the  supplemental  complaint  an  en- 
tirely different  cause  of  action. — Belles  v.  Miller 259 

4.  Demurrer,  A  complaint  is  not  demurrable  because  the 
prayer  for  judgment  is  for  a  larger  amount  than  Is  warranted 

by  the  facts. — Howard  v.  Seattle  National  Bank 280 

5.  Action  on  Instrument  Executed  by  Agent.  In  an  action  up- 
on an  instrument  executed  by  an  attorney  in  fact,  which  is 
made  a  part  of  the  complaint,  it  is  sufficient  to  allege  the  ex- 
ecution by  the  principal  without  setting  out  that  the  agent 
had  been  constituted  attorney  in  fact  for  the  purpose  of  its 
execution. — Richmond  v.  Voorhees 316 

6.  Departure.  A  party  cannot  set  up  one  cause  of  action  in 
his  complaint  and  after  answer  is  made  abandon  that  and 
make  an  entirely  new  cause  of  action  on  a  reply  — Osten  v. 
Winehill 333 

7.  Same,  Where  the  complaint  in  an  action  is  founded  on  a 
quantum  meruit  for  labor  performed  and  materials  furnished 
for  defendant,  and  the  answer  sets  up  that  the  work  was  done 
under  a  written  contract,  the  terms  of  which  are  set  forth,  a 
reply  admitting  the  terms  of  the  contract  and  that  the  work 
was  to  be  done  for  a  stipulated  price,  but  alleging  that  plain- 
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tiff  was  prevented  from  fulfilling  his  contract  by  the  failure 
of  defendant  to  perform  conditions  thereof  on  his  part,  con- 
stitutes such  a  departure  in  pleading  as  to  warrant  a  non- 
suit—/rf 533 

8.  Waiver  of  Objections,  Where  defendant  has  objected  to  the 
introduction  of  evidence  on  account  of  a  departure  in  plain- 
tiff's pleading's  and  has  afterwards  moved  for  a  non-suit,  he 
has  thereby  saved  his  right  to  urge  the  error  on  appeal,  al- 
though he  has  failed  to  move  for  judgment  on  the  plead- 
ings.—/li.  335 

9.  Amendment — Abuse  of  Discretion  of  Trial  Court,  The 
action  of  the  trial  court  in  permitting  the  amendment  of  an 
answer  to  a  complaint  on  a  promissory  note,  on  the  day  of 
trial,  so  as  to  change  an  admission  of  its  execution  to  a  denial 
thereof,  without  a  showing  of  good  grounds  therefor,  and  its 
refusal  to  grant  a  new  trial  to  plaintiff,  who  was  misled  by 
the  original  answer  into  the  assumption  that  no  proof  of 
execution  was  necessary,  is  an  abuse  of  discretion  on  the 
part  of  the  court  warranting  a  reversal. — Gould  v,  Gleason,  476 

10.  Inconsistent  Defenses —  Waiver  of  Objections,  In  an  action 
of  ejectment  where  a  plaintiff  fails  to  require  an  election 
by  the  defendant,  when  he  has  pleaded  an  affirmative  de- 
fense inconsistent  with  his  denials,  the  plaintiff  cannot  take 
advantage  of  the  defects  in  the  answer  by  wav  of  request 
for  instructions,  to  the  effect  that  the  burden  of  proof  was 
upon  the  defendant  to  show  want  of  title  in  the  plaintiffs. — 
Lynch  v,  Richter 486 

w.  Joinder  of  Causes  of  Action,  Where  a  complaint  sets  forth 
two  causes  of  action  without  separately  stating  them,  it  is 
not  error  to  refuse  to  strike  out  portions  of  the  complaint, 
when  the  two  causes  could  be  properly  joined,  but  the  proper 
remedy  is  a  motion  to  require  plaintiff  to  separately  state  his 
several  causes  of  action. — Richardson  v.  Carbon  Hill  Coal 
Co 648 

See  Appbal,  3»  16,  35  ;  Counties,  2  ;  Ejectment,  2,  3, 
5,  6;  Frauds,  Statute  op,  3;  Fraudui,ent  Con- 
veyances, 5 ;  Guardian  and  Ward  ;  Injunction, 
I ;  Judgment,  i,  5 ;  Limitation  op  Actions.  2 ; 
MuNiciPAi,  Corporations,  3 ;  Negotiabi«e  Instru- 
ments, 4,  5,  7  ;  Parties  ;  Partition,  2  ;  Quo  War- 
RANTo;  Set  Off  and  Counter-Ci^aim  ;  Specific 
Performance,  i,  2;  Trusts;  Vendor  and  Pur- 
chaser, 9 ;  WiLW,  2,  3,  5. 
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POWERS.    See  Counties,  5 ;  Exbcutors  and  Administra- 
tors, 2. 

PRACTICE  IN  CIVIL  CASES. 

Non  suit.  In  an  action  against  a  corporation  to  recover  upon  a 
contract  for  the  payment  of  a  certain  sum  of  money,  it  is 
error  to  nonsuit  plaintiff,  when  the  evidence  tends  to  show 
that  the  defendant  had  agreed,  in  payment  of  a  water  fran- 
chise, to  give  plaintiff  paid  up  stock  of  a  certain  value  upon 
the  completion  of  its  works,  that  defendant  had  abandoned 
the  enterprise,  had  agreed  with  plaintiff  to  pay  the  consider- 
ation due  in  cash,  and  had  for  a  certain  period  of  time  paid 
interest  upon  its  indebtedness  under  such  substituted  agree- 
ment.—TV^^a/j  V,  ML  Olympus  WaUr  Co 329 

See  Appeai*.  3,  4,  22.  33,  34;    Attachmbnt,    1-3; 
Landi,ord  and  Tbnant,  I ;  Pi«bading,  8,  11. 

PRESUMPTION.    See  Homicide,  6 ;  LiKNS,  6 ;  Nbgotiabi,^ 
Instruments,  2,  5 ;  Wii,w,  8. 

PRINCIPAL  AND  AGENT. 

J.  Liability  for  Torts  of  Agent— Malicious  Prosecution, 
Where  an  agent  employed  to  search  for  certain  property 
which  his  principal  had  lost,  and  to  take  all  legal  steps  nec- 
essary for  its  recovery,  wrongfully  caused  the  arrest  of  a 
person  by  charging  him  with  the  larceny  of  the  property,  the 
principal  is  not  liable  for  such  malicious  prosecution,  as  the 
character  of  the  employment  did  not  authorize  the  commis- 
sion of  illegal  acts  on  the  part  of  the  agent. — Murrey  v. 
Kelso 47 

2.  Same.  In  an  action  for  malicious  prosecution,  under  such 
circumstances,  evidence  that  defendant  stated  that  his  agent 
had  gotten  himself  into  trouble  by  instituting  criminal  pro- 
ceedings, and  that  he  was  going  to  stand  by  him  and  see 
him  through,  is  insufficient  to  warrant  a  verdict  against  de- 
fendant —Id 47 

3.  Power  of  Attorney — Construction.  A  power  of  attorney  by 
a  wife  to  her  husband  authorized  him  "  to  borrow,  upon 
such  terms  and  conditions  as  he  may  deem  best,  any  sum 
or  sums  of  money,  and  to  sign  and  deliver  any  promissory 
note  or  notes  for  the  payment  of  the  same,  and  to  execute 
and  deliver  as  collateral  thereto  any  mortgage  or  mortgages 
covering  any  real  estate  or  other  property  situated  in  said 
state  of  Washington  owned  by  me  or  in  which  I  have  any 
interests.''    Held^  that  the  primary  object  of  the  power  was 
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to  enable  the  husband  to  borrow  money  npon  the  faith  of 
himself  and  wife,  and  as  incident  thereto  to  execute  a  note 
and  mortgage  upon  their  property,  including  that  which 
the  wife  owned  in  her  individual  capacity  or  as  a  member 
of  the  community. — Richmond  v.  Voarhees 316 

4.  Interest  of  Agent  in  Contract  Made  for  Principal.  Where 
one  has  transferred  all  his  sawmill  business  and  timber  lands 
to  another,  becoming  the  agent  of  the  latter  in  conducting 
the  mill  business,  it  being  within  the  scope  of  his  authority 
to  secure  logs  for  its  use,  a  contract  entered  into  by  the 
agent,  whose  primary  object  is  to  secure  a  large  quantity  of 
logs  at  a  cost  not  in  excess  of  the  market  price,  is  binding 
on  the  principal,  although  one  of  the  incidental  provisions 
of  the  contract  is,  that  a  certain  portion  of  the  purchase 
price  shall  be  applied  upon  a  judgment  obtained  against 
the  agent  while  he  was  conducting  the  business  prior  to  its 
transfer  to  his  principal. — Denny  v.  Say  ward 422 

See  Acknowledgment;  Attorney  and  Client; 
Estoppel,  4;  Husband  and  Wipe,  4;  Plead- 
ing, 5. 

PRINCIPAL  AND  SURETY. 

1.  Discharge  of  Surety  —  Extension  of  Payment  Where  a 
payee,  at  the  time  of  extending  the  time  of  payment  of  a 
promissory  note,  reserves  his  rights  against  sureties  thereon, 
the  extension  will  not  operate  as  a  discharge,  although  the 
sureties  may  not  have  been  notified. — Boston  National  Bank 
V.Jose 185 

2.  Statute  for  Protection  of  Sureties^Cumulative  Remedy, 
The  statute  permitting  sureties,  in  an  action  against  them 
and  their  principals,  to  have  the  question  of  suretyship  ad- 
judicated, is  not  a  limitation  of  their  rights  as  existing  before 
its  enactment,  but  is  intended  as  an  additional  and  more 
complete  remedy  than  existed  under  the  common  law. — 
Denny  v.  Sayward. 422 

3.  Rights  of  Surety^  Enforcement  Against  Principal,  Where 
a  judgment  has  been  rendered  against  sureties  without  fault 
on  their  part  and  after  a  defense  made  in  good  faith  by  them, 
such  judgment  will  be  conclusive  in  an  action  by  them  to 
recover  money  which  they  have  paid  on  account  thereof,  if 
the    principal  had  knowledge  of  the  action,  even  though 

he  was  not  served  with  process  therein. — Id, 422 
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4.  Same— Action  by  Surety  for  Reimbursement  —  Variance. 
The  fact  that  a  judgment  against  two  sureties  was  against 
them  as  partners  and  not  as  individuals,  while  one  of  the 
sureties  brings  an  action  against  the  principal  and  sets  up  an 
individual  judgment  which  he  has  been  compelled  to  pay, 
does  not  constitute  such  a  variance  as  to  justify  reversal, 
when  it  does  not  appear  that  the  defendant  is  injured  thereby. 
— /f. 422 

See  Husband  and  Wipe,  5,  6  ;  Judgments,  6;  Mi^ 

CHANICS*   LiBNS,  4,  5. 

PROCESS.    See  Attachment,  7 ;  Statutes,  i. 

PROHIBITION,  WRIT  OP. 

When  Lies  to  Superior  Court— Proceedings  Pending  Appeal. 
A  writ  of  prohibition  will  lie  to  prevent  a  superior  court 
from  setting  aside  a  sale  of  real  estate  in  the  administration 
of  a  decedent's  estate,  when  the  proceedings  therein  have 
been  set  up  in  an  action  of  ejectment  by  the  purchaser  as 
the  basis  of  his  title,  and  an  appeal  from  the  judgment  in 
the  action  of  ejectment  is  pending  in  the  supreme  court, 
the  action  being  between  the  same  parties  in  interest,  and 
the  proceedings  in  the  administration  of  the  estate  relating 
to  the  sale  having  been  made  a  part  of  the  action  pending 
in  the  supreme  court,  and  necessary  to  its  proper  determina- 
tion.—5/a/^,  ex  ret,  Dooly  v,  Superior  Court 168 

PUBLIC  LANDS. 

1.  Entries  Under  Federal  Laws — Title  of  Homesteader.  The 
legal  title  to  lands  acquired  under  the  homestead  laws 
of  the  United  States  does  not  vest  until  the  issuance  of 
patent  by  the  government. — Bolton  v.  La  Camas  Water 
Power  Co ._ 246 

2.  Same — Rights  of  Heirs  of  Wife  in  Homestead.  Although 
a  man  and  wife  may  have  lived  upon  and  improved  public 
land  for  the  length  of  time  requisite  for  the  acquisition  of 
title  under  the  homestead  laws  of  the  United  States,  the  com- 
munity acquires  nothing  more  than  an  equitable  interest 
therein  ;  and,  upon  the  death  of  the  wife  prior  to  final  proof 
and  the  issuance  of  patent,  her  husband  will,  upon  the  issu- 
ance of  patent,  take  the  full  legal  title  ;  and,  upon  his  con* 
veyance  of  the  land  to  a  grantee  ignorant  of  the  equities  of 
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the  wife's  heirs,  both  the  legal  and  equitable  titles  would 
pass.—/:/ 246 

See  Husband  and  Wips,  7,  8 ;  Tidb  Lands  ;  Waters 

AND  WATBRCOURSB8,  I|  4* 

QUIETING  TITLE— REMOVAL  OF  CLOUD.     See   EjECN 

MBNT,  4. 

QUO  WARRANTO. 

Pleading.  An  infonnation  for  the  purpose  of  ousting  an  offi- 
cer from  office  for  alleged  malfeasance  in  the  performance  of 
official  duties  must  state  the  facts  upon  which  the  action  is 
based  as  definitely  as  they  are  required  to  be  alleged  in  an 
information  in  a  criminal  action. — State ^  ex  rel,  Whitney  v. 
Friars 348 

See  Counties,  2. 

RAPE. 

I.  What  Constitutes.  Under  §§  28  and  303,  Penal  Code,  an  at- 
tempt to  commit  sexual  intercourse  with  a  female  under  the 
age  of  consent  is  punishable,  although  the  act  is  not  accom- 
panied with  violence. — State  v.  Berzaman 277 

3.  Punishment.  Under  ^  303,  Penal  Code,  providing  that  the 
attempt  to  commit  any  crime  shall  be  punished  by  imprison- 
ment for  a  term  not  exceeding  one-half  of  the  longest  term 
prescribed  for  the  completed  crime,  and  under  §  28,  Penal 
Code,  punishing  carnal  intercourse  with  a  female  under  the 
age  of  consent  by  imprisonment  for  life  or  any  term  of  years, 
a  sentence  of  imprisonment  for  ten  years  is  warranted  upon 
a  conviction  of  an  attempt  to  commit  such  crime. — Jd 277 

3.  Same.  A  sentence  of  imprisonment  for  ten  years  for  an  at- 
tempt to  have  carnal  intercourse  with  a  female  under  the  age 
of  consent  is  not  excessive,  although  the  actual  injury  done 
was  slight. — Id 277 

See  Criminai^  Law»  i,  8. 

RECEIVERS. 

I.  Action  by  Receiver  to  Recover  Assets— Collateral  Attack, 
The  action  of  the  court  in  placing  an  insolvent  insurance 
company  in  the  hands  of  a  receiver,  even  if  erroneous,  can- 
not be  attacked  in  an  action  by  the  receiver  to  recover  cer- 
48-lOW 
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tain  property  of  the  company,  to  the  possession  of  which  he, 
as  receiver^  is  entitled. — Smith  v.  Hopkins 77 

a.  Appointment  of  Receivers-Sufficiency  of  Evidence,  But 
slight  testimony  is  required  to  establish  a  prima  fade  case, 
where  it  is  sought  to  prove  the  small  value  of  the  assets  of  an 
insolvent  corporation  for  which  the  appointment  of  a  re- 
ceiver is  asked.~/(/ 77 

3.  Appointment-^  Who  May  Raise  Objection,  Error  in  the  ap- 
pointment of  a  receiver  at  the  instance  of  attaching  credit- 
ors cannot  be  urged  on  appeal  by  a  party  who  is  not  a  judg- 
ment creditor. — Puget  Sound  National  Bank  v.  Levy 499 

4.  Appointment — Rights  of  Attaching  Creditors.  The  act  of  a 
debtor  in  preferring  one  creditor  over  another  does  not 
amount  in  this  state  to  a  general  assignment,  and  in  a  suit  by 
certain  creditors  to  set  aside  such  judgment,  it  is  erroneous 
for  the  court  to  order  a  receiver  appointed  in  the  cause 
to  hold  the  property  for  the  benefit  of  all  the  creditors  of 
such  debtor,  as  only  the  creditors  participating  in  the  action 
are  entitled  to  its  fruits. — Id 499 

5 .  Removal  of  Receiver—Right  offudgment  Creditor,  A  judg- 
ment creditor,  who  is  not  a  party  by  intervention  or  other- 
wise to  the  action  in  which  a  receiver  for  his  debtor  was  ap- 
pointed, is  not  entitled  to  appear  in  such  action  without 
leave  and  move  to  vacate  the  order  appointing  the  receiver. 

—  Wooding  v.f.  Wooding  &*  Co 531 

6.  Same — Appealable  Order,  In  such  case  an  order  denying 
the  motion  is  not  appealable. — Id 531 

See  Appbax«,  7;     Corporations,  x;    Fraudulent 

CONVBYANCES,   X;     INJUNCTION,    2. 

REPLEVIN. 

\,  Judgment  Against  Sureties.  Where  an  action  is  brought 
under  Code  Proc.,  ^  255  et  seg,,  to  recover  the  possession  of 
personal  property,  the  judgment  therein  can  only  be  for  the 
return  of  the  property,  or,  in  case  return  cannot  be  had,  for 
its  value,  and  there  is  no  authority  in  such  action  when  the 
verdict  is  in  favor  of  defendant  for  entering  judgment  of 
any  kind  against  the  sureties  in  the  bond  given  bv  plaintiff 
to  secure  possession  of  the  property. — Eidsonv.  WooUry...  225 

2.  Recovery  of  Stolen  Goods— Instructions,  In  an  action  of  re- 
plevin to  recover  stolen  goods  pledged  to  a  pawnbroker,  the 
defendant  is  not  entitled  to  instructions  on  the  theory  that 
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he  had  a  right  to  rely  upon  the  apparent  title  or  the  appar- 
ent agency  of  the  pledgor. — Rump/  v.  Bar  to 382 

See  Appbai«,  2 ;    Baix«msnt,  2. 

RESCISSION.    See  Equity  ;    Spbcipic  Pbrformancb,  6. 

RES  JUDICATA.    See  Corporations,  3 ;    Judombnt,  6. 

SALE. 

1.  Whether  Conditional  Sale  or  Contract  for  Chattel  Mort- 
gage, A  contract  providing  that  title  to  a  certain  electric 
light  plant  shall  not  pass  from  the  seller  to  the  purchaser 
until  it  is  fully  paid  for  as  per  contract  is  one  of  conditional 
sale,  although  a  typewritten  addition  to  the  printed  form  of 
sale  may  provide  that  the  promissory  notes  to  be  given  for 
deferred  payments  must  be  secured  by  mortgage  upon  such 
plant  and  upon  all  the  other  property  owned  by  the  pur- 
chaser at  the  time  the  plant  is  placed  in  working  order,  and 
although  the  contract  may  further  provide  that  the  pur- 
chaser shall  keep  the  plant  fully  insured  as  long  as  there  is 
any  amount  due  the  seller,  since  it  is  apparent  from  the 
construction  of  the  contract  as  a  whole  that  it  was  not  the 
intention  of  the  parties  that  the  title  should  pass  until  the 
provisions  with  reference  to  the  mortgage  had  been  com- 
plied with. — Edison  General  Electric  Co.  v,  Walter 14 

2.  Failure  to  Deliver  Goods  after  Payment  by  Note^Rights  of 
Parties.  Where  a  promissory  note  has  been  given  with  the 
understanding  that  it  was  **in  payment  for  goods  to  be 
delivered,"  otherwise  the  note  was  to  be  invalid,  and  the 
note  has  not  been  negotiated  nor  paid,  but  remains  in  the 
hands  of  the  payee,  who  has  failed  to  deliver  all  the  goods 
contracted  for,  no  action  can  be  maintained  by  the  maker 
against  the  payee  to  recover  the  difference  between  the 
amount  of  the  note  and  the  value  of  the  goods  actually  de- 
livered.— Walsh  V.  Cooper 513 

See  Baii«mknt,  i  ;  Pizturbs. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

School  Funds — Time  of  Apportionment^Duty  of  County 
Treasurer.  Laws  1891,  p.  258,  §  27,  requiring  the  county 
treasurer  to  certify  to  the  county  superintendent  of  schools 
the  amount  of  school  moneys  subject  to  apportionment, 
"within  twenty  days  after  the  day  on  which  taxes  become 
delinquent  each  year,  and  quarterly  thereafter,"  does  not 
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incori>orate  within  its  terms  the  law  fixing  the  delinquency 
of  taxes  in  force  at  the  time  of  its  passage. — School  District 
No,  4j  V.  Fairchild 19& 

SEDUCTION. 

Sufficiency  of  Inducement.  Carnal  interconrse  with  an  un- 
married girl  of  sixteen  years  of  age,  attained  by  overpower- 
ing and  tickling  her  until  she  yields,  accompanied  merely 
by  promises  of  not  getting  her  into  trouble  and  of  willing- 
ness to  do  anything  in  the  world  for  her,  does  not  constitute 
seduction. — State  v,  Cochran 562 

SET-OFF  AND  COUNTER-CLAIM. 

1.  Counter- CiaifH — IVhen  Allowable,  Under  Code  Proc.,  % 
195,  in  an  action  arising  on  contract,  the  defendant  may 
counter-claim  for  any  cause  of  action  against  the  plaintiff 
arising  on  contract,  whether  liquidated  or  not. — Shelton  v, 
Conant 195 

2.  Same^Limitations,  Under  Code  Proc.,  §  195.  if  a  counter- 
claim be  not  barred  by  the  statute  of  limitations  at  the  com- 
mencement of  the  action  in  which  it  is  pleaded,  it  does  not 
become  so  afterward  during  the  pendency  of  that  action. — 
I<i' 19s 

SHERIFFS  AND  CONSTABLES. 

Right  to  File  Cost  Bill.  A  sheriff  is  not  authorized  to  file 
cost  bills  in  any  case  ;  but  where  he  has  performed  services 
and  incurred  expenditures  at  the  instance  of  a  litigant,  he 
must  look  to  such  party  for  a  recovery. — Horoard  v.  Gent>- 
ming r 

SPECIFIC  PERFORMANCE. 

1.  Contract  for  Conveyance  of  Land-— Pleading— Demurrer, 
A  complaint  in  an  action  to  enforce  the  specific  performance 
of  a  contract  to  convey  land  is  not  demurrable  on  the  ground 
that  the  contract  was  signed  by  an  agent,  when  the  question 
of  agency  does  not  appear  on  the  face  of  the  complaint  it- 
self.—  Wooding  V,  Crain  35 

2.  Same,  Where  a  contract  for  the  conveyance  of  land  has 
been  executed  by  the  husband  alone,  a  complaint  in  an  ac- 
tion to  enforce  its  specific  performance  is  not  demurrable 
from  the  fact  that  it  alleges  the  tender  of  a  deed  in  which 
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both  spouBes  join,  as  such  tender  does  not  raise  a  presump- 
tion that  the  land  is  community  property. — Id 35 

3.  Community  Propfriy — Tender  of  Deed.  One  who  has  con- 
tracted with  a  married  man  for  the  purchase  of  community 
property  cannot  refuse  to  complete  the  contract  where  both 
husband  and  wife  jointly  execute  and  tender  the  deed  thereto. 
-Id 35 

4.  Laches  in  Enforcing  Contract.  The  neglect  of  the  vendor, 
for  nearly  four  months  after  the  maturity  of  the  deferred 
payments  under  a  contract  for  the  sale  of  land,  to  make  a 
tender  of  a  deed,  will  not  estop  him  from  enforcing  the  con- 
tract where  the  parties  thereto  have  not  treated  it  as  re- 
scinded* and  no  hardship  has  resulted  to  the  purchaser  by 
reason  of  the  delay.—// 35 

5.  Assignment  of  Contract,  One  who  makes  a  contract  for  the 
sale  of  land  cannot  escape  liabilities  thereunder  by  assign- 
ing his  interest  in  the  contract  to  a  third  party. — Id 35 

6.  Rescission — Conveyance  of  Land  by  Mistake,  The  convey- 
ance by  mistake  to  a  third  person  of  land  contracted 
to  be  sold  to  another,  will  not  operate  as  a  rescission 
of  the  contract  for  the  sale  of  the  same,  when  the  mistake 
is  rectified  by  a  convejrance  to  the  vendor  in  time  to  permit 
of  his  tendering  a  good  and  sufficient  deed  to  the  purchaser 
under  the  contract  for  the  sale  of  the  land. — Id 35 

7.  Lease  of  Community  Property,  Where  a  tenant  has  gone 
into  possession  of  community  land  under  an  agreement  of 
husband  and  wife  to  execute  to  him  a  valid  lease  for  a  period 
of  five  years,  but  the  lease  has  been  executed  by  the  husband 
alone,  the  tenant  is  entitled  to  specific  performance  of  the 
contract,  on  showing  performance  of  all  the  conditions  on 
his  part. — Payne  v.  Still. 433 

8.  Same^Remedies.  The  fact  that  a  tenant,  if  ejected,  would 
suffer  but  little  damage,  for  which  he  would  have  a  remedy 
at  law,  is  not  sufficient  to  except  the  case  from  the  rule  that 
where  a  tenant  has  entered  into  possession  under  an  agree- 
ment for  a  lease  he  is  entitled  to  specific  performance. — Id.,  433 

STATES  AND  STATE  OFFICERS.    See  Tidjb  Lands,  5,  6. 

STATUTES. 

I.  Commencement  of  Actions — Repeal  by  Implication,  The 
act  of  1893  (Laws,  p.  407)  providing  for  the  manner  of  com- 
mencing civil  actions  in  the  superior  courts,  repeals  and 
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supersedes  all  former  laws  upon  the  subject,  and  fixes  the 
time  for  answer  in  response  to  summons  as  twenty  days  in 
all  cases. — McAf aster  v.  Advance  Thresher  Co 147 

2,  Title  of  Act,  Laws  1893,  p.  407,  being  "An  act  to  provide 
for  the  manner  of  commencing  civil  actions  in  the  superior 
courts,  and  bringing  the  same  to  trial,"  does  not  violate  the 
constitutional  inhibition  against  more  than  one  subject  be- 
ing embraced  in  any  bill. — let I47 

I,  Invalidity  of  Portion  of  Statute^Effect  on  Dependent 
Clauses,  That  portion  of  the  act  of  March  19,  1890  (Laws 
of  1889-90,  p.  652),  providing  for  the  taking  of  lands  for 
right  of  way  for  the  construction  of  ditches  being  unconsti- 
tutional, the  whole  of  the  act  must  fall  with  it,  as  the  re* 
maining  provisions  are  so  closely  connected  therewith  that 
full  effect  cannot  be  given  them  independent  of  that  which 
is  unconstitutional. — Skagit  Co,  v.  Stiles 388 

See  Attachmbnt,  5,  7 ;    SCHOoi«s  and  School  Dis- 
tricts; Sunday. 

SUBROGATION. 

Vendor's  Lien^Loan  of  Purchase  Price.  One  who  merely 
lends  money  to  pay  the  purchase  price  of  land  is  not  subro- 
gated to  the  vendor's  lien. — Asher  v,  Sekofsky 379 

SUNDAY. 

Sunday  Laws^Barber  Shops,  Penal  Code,  ^  211,  making  it 
"  unlawful  for  any  person  or  persons  of  this  state  to  open  on 
Sunday  for  the  purpose  of  trade  or  sale  of  goods,  wares  and 
merchandise,  any  shop,  store  or  building,  or  place  of  busi- 
ness whatever,"  does  not  prohibit  the  opening  of  barber 
shops  on  Sunday,  as  the  statute  applies  only  to  places  where 
goods  are  offered  for  sale. — State  v,  Krech 166 

TENANCY  IN  COMMON. 

A  tenant  in  common  can  maintain  ejectment  against  a  co- 
tenant  in  possession  who  disputes  his  right. — Mabie  v,  WhU- 
taker 656 

TENDER.    See  INSURANCB,  4;    Specific  Pbrpormancb,  3, 
6 ;    Vendor  and  Purchaser,  i,  6-9. 

TIDE  LANDS. 

I.  Right  to  Purchase— Improvements— Construction  ofStaiute, 
Only  such  tide  land  as  was  actually  improved  for  purposes  of 
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business  and  commerce  at  the  time  of  the  passage  of  the 
act  of  March  26,  1890,  is  subject  to  the  pre-emptive  right  of 
purchase  given  by  that  act,  and  it  is  erroneous  to  allow  an 
improver  to  purchase  whatever  tide  lands  he  may  show  to  be 
necessary  or  convenient  for  his  business  at  the  time  of  the 
hearing  of  his  application  for  purchase. — Globe  Mill  Co.  v, 
Bellingham  Bay  Imp,  Co 458 

2.  Same,  The  tide  land  law  allowing  improvers  of  such  lands 
a  preference  right  of  purchase  is  a  concession  by  the  state, 
which  must  be  strictly  construed,  and  the  courts  cannot  ex- 
tend the  limits  of  such  a  grant  beyond  the  lands  actually  im- 
proved.—/!/   458 

3.  Same,  The  fact  that  a  row  of  piles  has  been  driven  in  tide 
lands  from  a  mill  to  deep  water,  to  be  used  for  the  purpose 
of  t3ring  up  and  securing  booms  of  logs,  does  not  constitute 
such  an  improvement  as  to  give  a  preference  right  of  pur- 
chase under  the  act  of  March  26,  1890. — Id 458 

4.  Same.  The  fact  that  certain  tide  lands  afford  a  passage 
way  over  which  logs  can  be  floated  from  deep  water  to  a 
saw  mill,  and  thus  are  convenient  to  the  operation  of  the 
mill,  affords  no  right  of  purchase,  especially  in  view  of  the 
fact  that,  under  Const.  Art.  15,  §  3,  an  adjoining  municipal 
corporation  has  authority  to  extend  its  streets  over  such 
lands  and  cut  them  off  from  all  connection  with  the  mill. — 

Id. 45B 

5.  Appeal  to  Superior  Court'-^Procedure.  Under  Gen.  Stat., 
§  2170,  giving  the  superior  court  jurisdiction  of  appeals  from 
the  decision  of  the  state  board  of  equalization  and  appeal  in 
tide  land  contests,  and  under  Code  Proc.,  §49,  providing 
that  when  jurisdiction  is  conferred  on  a  court,  any  suitable 
process  or  mode  of  proceeding  conformable  to  the  spirit  of 
the  code  ma}-  be  adopted,  if  the  course  of  proceeding  be  not 
specifically  pointed  out  by  statute,  the  superior  court  can 
take  cognizance  of  such  appeals,  although  the  law  may  fail 
to  prescribe  a  method  of  procedure  in  such  cases,  and  for  this 
purpose,  the  most  suitable  procedure  would  seem  to  be  in 
the  nature  of  certiorari. — Hays  v.  Merchants  Bank  of  Port 
Townsend 573 

6.  Same,  The  action  of  the  secretary  of  the  state  board  of 
equalization  and  appeal  in  transmitting  the  record  of  a  con- 
test, attested  by  himself  as  secretary,  to  the  superior  court, 
although  irregular  and  unwarranted  by  statute,  will  not  be 
treated  as  ground  of  reversal  of  the  decision  of  the  superior 
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court,  when  there  is  no  showing  that  the  record  is  incor- 
rect, in  view  of  the  fact  that  the  same  course  had  been  fol- 
lowed in  other  cases,  and  not  to  uphold  such  action  would 
result  in  overturning  many  tide  land  titles.—// 573 

T .  Disqualification  of  Applicant.  The  holder  of  a  sheriff's 
certificate  of  sale  of  land  under  execution  is  not  such  an 
owner  of  the  land  as  to  be  entitled  to  any  rights  under  Gen. 
Stat.,  ^  2172,  giving  to  owners  of  the  lands  abutting  on  tide 
lands  the  preference  right  to  purchase. — Id 573 

8.  Same,  The  holder  of  a  sheriff's  certificate  of  sale  of  lands 
abutting  on  tide  lands  is  not  entitled  to  purchase  or  contest 
an  application  for  the  purchase  of  such  tide  lands,  when  he 
does  not  acquire  the  legal  title  to  the  upland  under  the  exe- 
cution sale  until  after  the  time  permitted  for  the  filing  of 
contests ;  and  the  fact  that  he  holds  the  legal  title  at  the 
time  of  the  hearing  of  the  contest  does  not  strengthen  his 
position.—// 573 

9.  Sante^Who  May  Raise  Objection.  The  fact  that  an  appli- 
cant for  the  purchase  of  tide  lands  is  not  qualified  to  take 
and  hold  the  lands,  cannot  be  urged  by  one  who  is  incompe- 
tent as  a  contestant. — Id 573 

TRIAL. 

1.  Insufficiency  of  Evidence— Province  of  Jury.  If  the  evi- 
dence introduced  in  an  action  tends  to  establish  the  allega- 
tions of  the  complaint,  its  sufficiency  should  be  determined 
by  the  jury,  and  not  by  the  court. — TibbaU  v.  Ml,  Olympus 
Water  Co 329. 

2.  Foundation  for  Secondary  Evidence — Question  for  Court. 
Testimony  offered  to  show  diligence  in  producing  a  written 
instrument,  as  foundation  for  the  introduction  of  secondary 
evidence  of  its  contents,  is  directed  to  the  court  and  not  to 
the  jury. — Tibbals  v.  Iffland 451 

3.  Right  to  Open  and  Close—Instructions.  When  defendant 
has  been  allowed  to  open  and  close  the  proofs,  without  ob- 
jection on  the  part  of  plaintiff  in  an  action  of  ejectment,  the 
plaintiff  is  not  thereby  entitled  to  an  instruction  that  the  bur- 
den of  proof  is  upon  defendant  to  show  title  in  plaintiff. — 
Lynch  v.  Richter 486 

4.  Instructions — Construction  as  a  Whole.  Where  objectiona- 
ble features  in  instructions  to  a  jury  are  covered  by  other 
paragraphs  stating  the  law  clearly  and  correctly,  the  error 

is  cured. — Cameron  v.  Union  Trunk  Line 507 
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5.  Admission  of  Evidence  Supporting  Stricken  Cause  of  Ac- 
tion. Where  one  of  two  causes  of  action,  which  had  been 
joined  in  one  complaint,  has  been  held  insufficient  on  ap* 
peal,  it  is  error,  upon  a  retrial  of  the  cause  upon  the  same 
complaint,  after  reversal,  to  permit  the  introduction  of  ev- 
idence supporting  the  cause  of  action  which  has  been  nded 
upon  adversely  by  the  appellate  court. — Richardson  v.  Car- 
bon Hill  Coal  Co 648 

6.  Same—Instructions,  Under  such  circumstances,  a  charge 
to  the  jury  to  disregard  entirely  such  cause  of  action  not 
properly  in  the  case,  is  not  sufficient  to  withdraw  the  ob- 
jectionable evidence  from  their  consideration,  when  the 
jury  is  not  instructed  to  disregard  all,  or  any  particular  por- 
tion, of  the  evidence  introduced  to  support  that  part  of  the 
case.— Id 648 

See  Appbax«,  24,  25,  30-32  ;  Damages,  i,  2;  Kvidbnck, 
6;  Nbgx«igbncb. 

TROVER  AND  CONVERSION.    See  Trusts. 

TRUSTS. 

U^hat  Constitutes — Conversion,  In  an  action  to  recover  from  a 
bank  the  value  of  a  note  and  mortgage  assigned  to  it  as  col- 
lateral security,  the  complaint  is  proof  against  a  general  de- 
murrer when  it  sets  out  the  execution  of  the  note  and  mort- 
gage to  plaintiff,  with  a  description  of  the  property  mort- 
gaged, and  alleges  that  the  note  and  mortgage  were  assigned 
to  defendant  in  trust,  according  to  the  terms  of  a  contract  ac- 
cepted by  the  defendant,  whereby  defendant  should  collect 
said  note  and  out  of  the  proceeds  pay  certain  indebtedness 
of  the  plaintiff  to  itself  and  others,  and  deliver  the  balance 
of  the  moneys  collected  thereunder  to  plaintiff;  that  on  a 
certain  day,  in  violation  of  said  contract,  and  without  plain- 
tifi^s  consent,  the  defendant  sold  and  assigned  said  note  and 
mortgage  and  converted  the  same  to  its  own  use,  refusing 
upon  demand  either  to  return  the  note  and  mortgage  or  to 
pay  over  to  plaintiff  the  amount  as  due  thereunder. — HoW' 
ard  V,  Seattle  National  Bank 280 

VENDOR  AND  PURCHASER. 

1.  Contract  for  Sale  of  Land — Forfeiture  by  Vendor — Tender 
of  Deed.  Where  a  contract  for  the  sale  of  land  provides 
for  payment  of  the   purchase  price  in  installments,  the 


762  INDEX—Voi,.  lo. 


VENDOR  AND  PURCHASER— CONTINUBD. 

vendor  is  not  required  to  make  a  tender  of  a  conveyance 
before  declaring  a  forfeiture  for  non-payment  of  installments 
due. — Reddish  v.  Smith 17S 

2»  Same^Forfriture  of  Payments  Made,  A  provision  in  a 
contract  for  the  sale  of  land  giving  the  vendor  power  to  de- 
clare the  contract  forfeited  upon  failure  of  the  purchaser 
to  pay  promptly  the  installments  of  purchase  price  therein 
provided  for,  carries  with  it  not  merely  the  forfeiture  of  the 
contract,  but  the  forfeiture  of  all  payments  made  there- 
under.—/</ 17ft 

3.  Same—Laches  of  Vendor,  Failure  of  a  vendor  to  declare 
a  contract  for  the  sale  of  land  forfeited  until  three  install- 
ments have  become  due,  the  contract  providing  that  forfeit- 
ure may  be  declared  for  default  in  payment  of  any  install- 
ment due,  does  not  constitute  laches  or  a  waiver  of  the  ven- 
dor's rights.—/^ 17ft 

4.  Action  to  Rescind-^  Venders  Lien,  On  the  rescission  by  a 
purchaser  of  a  contract  for  the  sale  of  land  on  the  ground 
that  the  interest  of  heirs  therein  cannot  be  reached  and 
disposed  of,  the  purchaser  is  not  entitled  to  a  vendee's  lien 
against  the  land  to  secure  the  refunding  of  money  paid  on 
the  contract. — Hyde  v.  Heller 586 

5.  Possession  of  Purchaser,  A  finding  by  the  court  that  pur* 
chasers  of  certain  land  had  not  entered  into  possession  is 
unwarranted,  when  there  is  little  testimony  upon  the  subject 
and  the  contract  of  sale  itself  provides  that  the  vendor  shall 
have  the  right  to  re-enter  and  take  possession  in  case  of  for- 
feiture, the  plain  intent  appearing  therefrom  that  the  pos- 
session should  be  given  by  the  execution  and  delivery  of 
the  contract  of  sale.— A/ 586 

6.  Tender-Sufficiency.  A  tender  of  the  balance  of  the  pur- 
chase price  due  upon  a  contract  for  the  sale  of  land  made  by 
a  purchaser  to  his  vendor's  executor,  does  not  constitute  a 
valid  tender  when  the  purchaser  is  doubtful  of  the  ability  of 
the  executor  to  convey  a  valid  title,  and  has  no  intention  of 
paying  over  the  money  until  he  can  get  an  opinion  from  his 
attorney  upon  the  validity  of  the  conveyance.—/!/ 586 

7.  Same,  A  vendor  is  not  bound  to  execute  a  deed  to  a  pur- 
chaser under  a  contract  for  the  sale  of  land  upon  the  ten- 
der of  the  full  purchase  price,  when  the  purchaser  has  failed 
to  pay  taxes  upon  the  land  in  accordance  with  one  of  the 
conditions  of  the  contract. — Jd 586 


INDEX— Vol,.  lo.  768 


VENDOR  AND  PURCHASER— ContinuTO. 

8.  Same,  The  fact  that  a  tender  of  the  purchase  price  of  land 
18  made  to  an  executor  before  he  has  qualified  as  a  repre- 
sentative of  the  vendor*s  estate,  does  not  impose  the  duty 
upon  the  executor  of  executing  a  deed  after  his  qualifica- 
tion, when  the  tender  is  not  kept  good  by  the  purchaser, 
especially  where  the  time  of  the  execution  of  the  deed  is 
not  made  of  the  essence  of  the  contract. — Id 586 

9.  Actum  by  Purchaser  to  Rescind— Tender  0/ Deed  by  Vendor, 
Where  a  complaint  for  the  rescission  of  a  contract  for  the 
sale  of  land  alleges  that  the  complainants  are  willing  to 
complete  the  contract,  if  the  court  finds  a  good,  market- 
able title  could  be  made  to  them,  an  answer  by  the  defend- 
ants offering  to  make  a  deed  either  by  the  executor  or  by  a 
commissioner,  as  the  court  shall  decree,  constitutes  a  suffi- 
cient tender  of  a  deed,  under  the  issue  as  made  by  the 
complaint.— A/ 586 

See  Equity  ;  Estoppbl,  3,  4 ;  Pubuc  Lands,  2  ;  Sub- 
rogation. 

VENUE  IN  CIVIL  CASES. 

Action  Against  Corporation  —  Where  must  be  Instituted, 
Where  an  action  is  brought  against  a  corporation  in  the 
wrong  county,  the  court  has  no  jurisdiction  to  render  judg- 
ment, as  sections  161  and  162,  Code  Proc.,  providing  that 
trial  may  be  had  in  the  county  where  the  action  is  com- 
menced, although  not  the  proper  county,  "unless  the  de- 
fendant files  an  affidavit  of  merits,  and  demands  that  the 
trial  be  had  in  the  proper  county,*'  has  no  application  to  ac- 
tions against  corporations,  such  actions  being  governed  by 
the  provisions  of  ^  160,  Code  Proc,  prescribing  in  what 
counties  actions  against  cori>orations  may  be  commenced. — 
McMaster  v.  Advance  Thresher  Co 147 

WATERS  AND  WATERCOURSES. 

1.  Waters  upon  Public  Lands— Rights  of  Prior  Appropriator, 
The  right  of  the  prior  appropriator  to  the  use  of  water  upon 
the  public  lands  of  the  United  States  as  recognized  by  the 
Act  of  Congress  of  July  26,  1866,  exists  as  a  part  of  the  laws 
and  customs  of  the  locality  of  Eastern  Washington — Isaacs 

V.  Barber 124 

2.  Same^udicial  Notice,  The  right  to  prior  appropriation  of 
water  upon  the  public  domain  for  mining  and  other  benefi- 
cial purposes  has  been  established  by  a  custom  so  universal 
that  courts  must  take  judicial  notice  thereof. — Id, 124 
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3.  Same^  Appropriation  for  Flouring  Mill,  The  operation  of 
a  flouring  mill  is  one  of  the  purposes  for  which  water  can  be 
appropriated  under  the  customary  law  of  mining  regions, 
adopted  by  the  Act  of  Congress  of  i865.— Af 124 

4.  Public  Lands— Subject  to  Prior  Appropriation  of  Water, 
The  right  to  appropriate  water  from  streams  upon  the  pubUc 
domain  in  certain  localities  being  a  custom  of  universal  ac- 
ceptance, which  the  Act  of  Congress  of  July  26,  1866,  did 
not  bring  into  existence  but  merely  recognized  as  already 
existing,  persons  acquiring  title  to  portions  of  the  public 
domain  before  the  passage  of  such  act,  took  the  land  subject 
to  the  rights  of  prior  appropriators  in  the  waters  of  streams 
running  through  or  by  such  lands. — Id 124 

5.  Prior  Appropriation — Sufficiency  of  Evidence.  In  an  action 
to  enjoin  the  defendant  from  interfering  with  plaintiff's  use 
of  water  of  a  certain  stream,  where  the  issue  is  as  to  which  of 
the  parties  was  the  prior  appropriator  thereof,  the  issue  should 
be  resolved  in  favor  of  the  plaintiffs  where  positive  proof 
establishes  their  appropriation  from  the  stream  in  May,  1881, 
while  the  evidence  on  the  part  of  the  defendants  shows  that 
his  grantor  had  turned  water  into  the  ditch  some  time  be- 
tween the  first  of  May  and  the  last  of  November,  1881,  being 
unable  to  more  definitely  fix  the  time,  and  that  he  had  made 
no  use  of  the  water,  except  for  drinking  purposes,  up  to  the 
time  of  the  sale  of  his  premises  to  defendant. —  Wold  v.  May.  157 

6.  Conveyance  of  Irrigating  Ditch,  The  conveyance  of  an  ir- 
rigating ditch  does  not  convey  any  water  rights,  where  the 
ditch  is  not  at  the  time  of  conveyance  connected  with  the 
creek  from  which  the  water  is  obtained,  or  is  not  constructed 
with  sufficient  fall  to  carry  the  water  on  the  land. — Id, 157 

WILLS. 

I.  Who  May  Contest,  Where  a  wife,  named  as  beneficiary  in 
her  husband's  will,  dies  before  the  testator,  her  children  by 
a  former  marriage,  when  they  have  not  been  legally  adopted 
by  the  testator,  cannot  contest  the  legality  of  a  will  revok- 
ing the  one  in  favor  of  their  mother.— /»  re  RentotCs  Estate,  535 

3.  Same — Pleading,  In  an  action  to  contest  a  will  by  persons 
claiming  to  be  children  of  the  testator,  to  whose  complaint 
a  motion  is  interposed  requiring  it  to  be  made  more  specific 
in  stating  whether  they  are  natural  or  adopted  children, 
and,  if  adopted,  how,  when  and  where  it  was  done,  an  al- 
legation setting  up  that  the  contestants  believed  they  had 
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been  legally  adopted  at  some  time  and  place  not  remem- 
bered or  discovered,  bnt  evidence  of  which  they  expected  to 
produce  at  the  trial,  does  not  show  such  interest  in  the  will 
as  entitles  them  to  contest  under  the  provisions  of  i  872, 
Code  Proc— /</ 533 

3.  Same,  Code  Proc. ,  $  207,  in  regard  to  requiring  pleadings  to 
be  made  more  specific  upon  motion,  is  applicable  to  petitions 
necessary  in  probate  practice. — Id, 533 

4.  Same— Adopted  Heirs.  The  adoption  of  an  heir  is  a  matter 
purely  statutory  which  can  be  accomplished  only  by  strict 
compliance  with  the  statute,  and  can  never  be  sustained  by 
mere  presumptions  of  compliance. — Id 533 

5.  Porbaie  of  Lost  Will^Pleading.  An  allegation  in  a  petition 
to  establish  and  prove  a  lost  will  stating  that  **said  de- 
ceased, at  the  time  of  his  death,  left  a  will  which  your  peti- 
tioner alleges  to  be  the  last  will  and  testament  of  said  de- 
ceased," is  equivalent  to  alleging  that  the  will  was  in  exist- 
ence at  the  time  of  the  death  of  the  testator,  as  required 

by  Code  Proc,  %  879,  in  such  cases. — In  re  Harris^  Estate. .  555 

6.  Same — Evidence.  In  a  proceeding  to  establish  a  lost  will, 
its  execution  is  sufficiently  proved  in  the  absence  of  any  con- 
tradictory testimony,  when  one  of  the  attesting  witnesses 
testifies  that  he  saw  the  testator  and  the  other  attesting  wit- 
ness, who  had  since  died,  sign  an  instrument  which  the  for- 
mer declared  to  be  his  will.— A/ 555 

T.Same,  Under  Code  Proc.,  %  879,  the  provisions  of  a  lost 
will  must  be  proved  by  not  less  than  two  credible  witnesses, 
and  the  declarations  of  the  testator  are  inadmissible  for 
that  purpose.— A^ 555 

8.  Presumption  0/ Revocation — Rebuttal,  The  presumption  of 
revocation  of  a  will  arising  from  its  loss  or  disappearance 
prior  to  the  testator's  death,  is  overcome,  when  there  is  no 
direct  proof  of  revocation,  by  testimony  showing  that  he 
had  left  it  with  a  certain  custodian  and  never  thereafter  had 
had  it  in  his  own  possession ;  and  that,  a  short  time  prior  to 
his  death  in  California,  he  had  stated  that  he  had  a  will, 
that  it  was  recorded  up  north  (in  Washington),  and  that 

he  left  his  property  up  north  to  his  nephew.— /<^ 555 

9.  Rights  of  Devisee— Contract  by  Devisor  for  Sale  of  Land. 
Under  the  statutes  of  this  state  the  legal  title  to  land  of  a 
decedent  vests  in  his  executor  or  administrator  for  the 
purpose  of  passing  title  to  purchasers  under  a  contract  for 
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its  sale  made  by  the  decedent,  and  the  rights  of  deyisees  or 
heirs  in  the  land  is  confined  to  an  interest  in  the  purchase 
money  due  under  the  contract. — Hyde  v.  Heller 586 

See  Descbnt  and  Distribution  ;    Partition,  4. 

WITNESS. 

I.  Credibility  of  Opium  Consumer,  The  testimony  of  an  opi- 
um consumer,  while  unreliable,  is  competent,  but  juries 
should  be  cautioned  as  to  the  credence  to  be  given  to  it. — 
StaUv,  )^hite 611 

3.  Credibility  of  Accused,  Although  it  is  proper  to  charge 
the  jury  that  they  have  a  right  to  consider  the  interest  of 
the  accused  in  the  verdict,  it  is  error  to  distinguish  his  tes- 
timony by  further  charging  that  they  "axe  not  required 
to  receive  blindly  the  testimony  of  such  accused  person 
as  true;  but  you  are  to  consider  whether  it  is  true  and 
made  in  good  faith  or  only  for  the  purpose  of  avoiding 
conviction." — Id, 611 

See  Criminai«  Law,  17 ;  Dbbds,  i,  2,  4. 

WRITS,    See  Attachment,  7 ;  Costs,  2,  3;  Courts;  Stat- 
utes, z. 
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